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MEMORANDUM OPINION

Plaintiff Krysti Griffith is a former employee of deidant Nicholas
Financial, Inc. Ms. Griffith has systematic lupusyhematosus, aautoimmune
disease commonly callddpus. Ms. Griffith worked for Nicholas Financial as
customer service representatinve Nicholas Financial'sHuntsville Alabama
office. Ms. Griffith last worked for Nicholas Financial @danuary 30 2014
Plaintiff Ms. Griffith claims that Nicholas Financiaérminated heemployment
becaus¢he company did not want to accommodate the complicatibhner lupus
Nicholas Financial maintains that Ms. Griffith’s elaygmentendedbecause oher
insubordination angoor attitude In this lawsuit, Ms. Griffithasserts claims
against Nicholas Financial unddgre Americans with Disabilities Act, 42 U.S.C. §

12101,et seq Pursuant to Federal Rule of Civil Procedure 56, Nicholas Financial
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asks tle Court to enter judgment in itavor on Ms. Griffith’s ADA claim. (Doc.
22). For the reasonstatedbelow, the Courtdeniesthe motion for summary
judgment.

l. SUMMARY JUDGMENT STANDARD

“The court shall grant summary judgment if the movant shows that there is
no genuine dispute as to any material fact and the movantiiled b judgment as
a matter of law.” Fed. R. Civ. P. 56(a).o demonstrate that there is a genuine
dispute as to a material fact that precludes summary judgmepatiyaopposing a
motion for summary judgment must cite “to particular parts ofen@s in the
record, including depositions, documents, electronically stored infamati
affidavits or declarations, stipulations (including those made fopgses of the
motion only), admissions, interrogayaanswers, or other materials.” Fed. R. Civ.
P. 56(c)(1)(A). “The court need consider only the cited materials, but it may
considerother materials in the recordFed. R. Civ. P. 56(c)(3).

When considering asummaryjudgment motion, the Court must view the
evidencein the record in the light most favorable to the nonmoving party.
White v. Beltram Edge Tool Supply, Iné¢89 F.3d 11881191 (11th Cir. 2015).
Accordingly, the Court presents the facts in this opinion in the igidt favorable
to Ms. Griffith. See White789 F.3d at 1191seealso Feliciano v. City of Miami

Beach 707 F.3d 1244, 1252 (11th Cir. 2013) (“[W]hen conflicts arise between the



facts evidenced by the parties, [courts] must credit the nonmovinty'spar
version.”).
. FACTUAL BACKGROUND

Ms. Griffith workedfor Nicholas Financial for nearly two yearfDoc. 1, 1Y
7-8 38-40Q. In fact, Ms. Griffithwas thelongestserving employee at Nicholas
Financial'sHuntsville ranch. (bc. 2065, p. 29. Jerry Hudgins, Regional Vice
President aiNicholas Financialregarded Ms. Gffith as “a benefit to the team,”
(seedoc. 207, p. 6), and two months befokds. Griffith’'s last day at Nicholas
Financia] Mr. Hudgins told Ms. Griffith that sheperformed “great” for the
company. (Doc. 2@, p. 26). In addition, Suan Burek, Director of Human
Resources at Nicholas Financial, acknowledged that Ms. Griffith beeh
“extremely loyal to the branch (Doc. 207, p. 9).

As a customer service representative, Ms. Griffith handletinquent
customer accountssompletedstate audits and other reportled documents;
interviewed and approved custens; interacted with dealersand opened and
closed theHuntsville office. (Doc. 201, p. 13; Doc. 22, p. 19. According to
Ms. Griffith, she “loved [her] job at Nicholas Financial, anshe“would [have]
never quit there.”(Doc. 2063, p. 5).

Ms. Griffith contends that Nicholas Financial forced her to leave her job

because of her lupus. Lupusaisystematic autoimmune disorder that affects the



central nervous systeandis incurable' Lupus is unpredictablét has periods of
dormancy and periods of flare. During a temporary flare, lupysaaase fever,
weaknessmouth sores, headaches, migraines, body adaegue, skin lesions,
and inflammation (SeeDoc. 204, p. 11). Exposure tolttaviolet or fluorescent
lighting, sunlight,and stresgantriggera lupusflare for Ms. Griffith. (Doc. 261,
p. 12) Ms. Griffith’s co-workers at Nicholas Financial knew that she suffers from
lupus. (Seee.g, Doc. 201, p. 17; Doc. 2@, p. 1415.2

Branch manager Stuart Whieklearned that Ms. Griffith had lupus soon
after hejoined Nicholas Financial. (Doc. Z) p. 14). Nicholas Financial hired
Mr. Whitakeron October 28, 2013. (Doc. &) p. 12) During his first weekon

the joh whenMr. Whitakertried to replacea fluorescent lighbove Ms. Griffith’s

! Systemic lupus erythematosus is defined as:

a chronic, remitting, relapsing, inflammatory, and often febmlaltisystemic disorder of
connective tissue, acute or insidious in onset, characterized prindgyaltyolvement of the
skin, joints, kidneys, and serosal membranes. It is of unknowio@yi but it is thought to
represent a failure of the regulatory mechanismshefautoimmune system that sustain-self
tolerance and prevent the body from attacking its own cells. he .disorder is marked by a
wide variety of abnormalities, including arthritis and arthesg nephritis, central nervous
system manifestations, plesy, pericarditis, leukopenia . . . .

The SloaneDorland Annotated Medical egal Dictionary330 (1992 supp.).

2 0n a few occasions, Ms. Griffith's coworkers made statements that shetatt to her lupus.
For example, one day when she was sick, Hilrdgins stated to her that she “sounded like [she]
was dying, and . . . should go to the hospital and get checked out.” ZDBac¢.p. 19). On
another occasion, Brandi Adams, District Manager at Nicholas Falamasked Ms. Griffith,
“How can [you] eatso much food and be skinny?” (Doc-20p. 18). Finally, Stuart Whitaker,
Huntsville Branch Manager at Nicholas Financial, told Ms. Ghiffin his first week of work he
had a relative who had lupus. (Doc-2Q. 18; Doc. 2{B, p. 14).
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desk Ms. Griffith instructed him not to repair the broken light becalse feared
that she could have a lupus flare as a result of exposufact@dcent lighting
(Doc. 201, p. 16-17 Doc. 203, p. 14). Sheexplained to Mr. Whitakethat
dimly-lit conditions were better br [her] because” of her “lupu$ (Doc. 201, p.
16-17 Doc. 203, p. 14. Mr. Whitakeracknowledgeghat Ms. Griffithtold him
that “brightness . . . botHed] her.” (Doc. 20 3, p.14). Ms. Griffith asserts that
Mr. Whitaker asked how often she had lupuseiasheresponded that her lupus
flareswere also triggered by stress. (Doc:12(p. 40; Doc. 22, p. 53). Mr.
Whitakerdid not replacehe light above Ms. Griffith’'sdesk and she worked in a
dim workspacauntil late December 2013. (Doc.-20p. 17).

Before Mr. Whitaker joinedNicholas FinancialMr. Hudgins had considered
promoting Ms. Giffith to assistant branch amagerat Nicholas Financial's
Huntsville location (Doc. 202, pp. 16, 22; Doc. 2@, p. 5). Justafter Mr.
Whitakerbecame branch manag®tr. HudginsdirectedMr. Whitakerto give Ms.
Griffith “a working interview” for thepromotion (Doc. 202, p. 22). According
to Ms. Griffith, Mr. Hudginsstated toher that she could “totally get promoted,”
and that he had “no issue” with it. (Dod-2, p. 21; Doc. 22, p. 22). To

demonstrate her abilityMs. Griffith wanted toconductfaceto-face meetings with

% Given her sensitivity to light due to lupus, Ms. Griffith alsotifiesl that her car “windows
have to be tinted,Seedoc. 201, p. 12; that she has to wear prescription sunglassesoc. 20
1, p.25; and, that she gets dressed at home in thesdadqc. 201, p. 25.
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clients “to drum up new business (Doc. 203, p. 13 Doc. 201, p. 20. Ms.
Griffith maintains that Mr. Whitaker denied her opportunities to stiatv she was
gualifiedfor a promotion (Doc. 203, p. 13 Doc. 2061, p. 2Q. In fact, acording
to Ms. Griffith, in early November 20134r. Whitaker informed hethat he had
already made plart® hire someone elses assistant branch managébDoc. 201,
p. 23). As a resultMs. Griffith emailed Mr. Hudgins andithdrew her interesin
the position (Doc. 202, p. 26). Ms. Griffithdid not feel thashe would‘have a
fair chance at proving [herself].” (Doc.-20 p. 26).

In the weeks that followed, Mr. Whitakdelt that Ms. Giffith’s attitude
“turned sour’. (Doc. 2063, pp. 1213). Mr. Whitaker andBrandi Adams the
Nicholas Financial district anagerwho supervised Mr. Whitaketestified that
they hadto haveconverstions with Ms. Griffithabout her attitude (Doc. 263,
pp. 17~22; Doc. 264, p. 14;Doc. 267, . 7-13. During one conversation in
which Mr. Whitaker reprimanded Ms. Griffithfor her attitude Mr. Whitaker
“followed [her] outside” and‘'yell[ed] at [her].” (Doc. 201, p. 23).

In late December 2013, Nicholas Financrated Johnny Latapie to serve as
the assistant branch managerths Huntsville locaon. (Doc. 263, pp. 1314).
To make room foMr. Latapie,Mr. Whitaker asked Ms. Griffith to move to a new
desk in the front of theffice. (Doc. 203, p. 14). Ms. Griffith alleges that she

informed Mr. Whitaker that she did naant to move to the front of thaffice



becausesheworried that the sunlight thathe frontdeskreceivedwould set offa
lupusflare. (Doc. 261, p. 24).

Ms. Griffith contacted Human Resources at Nicholas Finarioiadomplain
about the movegxplainingthattransitioningto a desk surrounded by sunligfis]
going to cause #are-up with the lpus.” (Doc. 261, p. 2526). Mr. Whitaker
maintains that & asked Ms. Griffitto movebecause he “need[ed] to have [his]
Assistant Manager in training next to [him].” (Doc.-20p. 11). Ms. Griffith
testified that Ms. Adamswas “nmad at [her] because [shH®ad called Human
Resourcels” andthat Ms. Adams instructeMs. Griffith neverto “call anybody
other than herith complaints (Doc. 201, p. 26). Ultimately, Mr. Whitakertold
Ms. Griffith, “It's not up to [you]—"[your] desk [will] be moved.” (Doc. 24, p.
25). Ms. Griffith complied with Mr. Whitaker’s orders. (Doc.-20 p. 25).

On January 14, 2014, Mr. Whitaker evaluated Ms. Griffith’'s work performance
(Doc. 201, p. 30; Doc. 22, pp. 3238). The evaluation scai as follows:

5: Job performance is far beyond expectations
4: Job performance exceeds expectations
3: Job performance meets expectations
2: Job performance is below expectations
1: Job performance is unacceptable
(Doc. 202, p. 32). Theperformanceeview is divided into seven broad categories

and sixtyone subcategories. (Doc. 20, p. 32). These categories include

attitude; acceptance of constructive criticism; interactions with dealestomers,



and coworkers; and communication of problems to staff and manage(iot.
204, pp. 3440). Ms. Griffith received an overall average score of “4.66(Doc.
20-2, pp. 3238. Mr. Whitaker gave Ms. Griffith ten 3swenty-two 4s; twenty
eight 55 and one “N/A.” (Doc. 202, pp. 3238. Ms. Griffith received no
unacceptable ratinggDoc. 263, p. 19). Mr. Whitakertestified that havas aware
of the performance evaluation scale wherabgesseis. Griffith’s peformance.
(Doc. 263, p. 19). Accorohg to Mr. Whitaker, when heand Ms. Adamslebriefed
aboutMs. Griffith’'s evaluation Ms. Adams told him that he was “spot on with
everything” (Doc. 2063, p. 20). Ms. Adams corroboated Mr. Whitaker’s
testimony. (Doc. 204, p. 15)*

On Januar0 and 21, 2014, roughly two weeks after Mr. Whitaker made
Ms. Griffith move to a new desk that exposed her to sunlight Griffith missed
work because she hadwpus flare. (Doc. 24, p. 3+34 Doc. 202, p. 41). Ms.
Griffith attributed thdupusflare to the sunlighéxposure athe new desk. (Doc.
20-1, pp. 3+32. Ms. Griffith returned to work with a doctor's excuse and
maintains that she informed Mr. Whitaker that she was absent bedaaudagpas
flare. (Doc. 201, p. 31; Doc. 22, p. 41). According to Ms. @fith, Mr.
Whitaker advisedherthat she “[iln general . . . couldn’t have absences” and “had

to be [at work] every day.” (Doc. 2D, p. 32).

* When questioned about why Ms. Griffith's review was good if her pedace was poor, Ms.
Adams replied, “That’s not a good review.” (Doc-2®. 17).
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On Jauary 29, 2014pne week following Ms. Griffitts disability-related
absencesMr. Whitaker madeMs. Griffith work outside of the branclshe made
field calls all day (Doc. 26, 1 4). According to Ms. Griffith, she had never made
field calls for more than a couple of hows a given day. (Doc. 20, p. 24).
Therefore shefound it “unusial . .. to [make such calls] all day.” (Doc. 26
4).

While Ms. Griffith madefield calls, Mr. Whitakelinterviewed candidate®
replaceher. (Doc. 203, pp. 2627). According to Ms. Adams and Mr. Whitaker,
they thought that Ms. Griffith may quiiecause she smed unhappy, and they
knew thatthe Huntsville branchneededa customer service representatividoc.
20-3, p. 26; Doc. 284, p. 17). But Ms. Adamgdestifiedthat Ms. Griffith “always”
said that she wse'happy” at Nicholas FinanciagndMs. Adamsadmittedthat Ms.
Griffith neversaidto her,“I'm not happy about this, or I'm not happy about that.”
(Doc. 2064, p. 17). Mr. Hudgins—who oversees 34 branches in nindesa-does
not recallamther occasion where Nicholas Financial interviewaddidées for a
position based on suspicion that the sitting employee migasign. (Doc. 245,
pp. 4-8).

While Ms. Griffith was out of the braih conductingield calls, she spoke
with Marissa Bootes, administrativesastant athe NicholasFinancialHuntsville

branch. (Doc. 24, p. 36). Ms. Bootes told Ms. Griffith about theerviews.



(Doc. 201, p. 36). Ms. Griffith maintains that Ms. Bootes told her that one of the
interviewees said that he was interviewing for Ms. Griffith’s posit (Doc. 201,
p. 36). When Ms. Griffith returned to the branch later that after,nsiee reviewed
an email that Mr. Hudgins &d sent to branch employees ategytthem that
among other thingdhe was unable to participate interviewsat the Huntsvie
branchbecause of inclement weather. (Doc-:2(Qp. 4849; Doc. 201, p. 35).
After reading that -enail, Ms. Griffith emailed Ms. Adamsnd askedvhether the
Huntsville ranch was hiring a new employed€Doc. 201, p. 35; Doc. 2@, p.
51). Ms.Adams did not reply to Ms. Griffith’'s-enail. (Doc. 201, p. 35).

On the same day,ftar Ms. Griffith e-mailed Ms. Adams, Ms. Griffith
assertghat Ms. Adams called the branthspeakwith Mr. Whitaker. (Doc. 24,
p. 41). Ms. Griffith claims that she knew that Ms. Adamascalling because she
recognized Ms. Adamstelephone numbesnthe“caller ID.” (Doc. 2061, p. 41).
Ms. Griffith testifiedthat she heard Mr. Whitaker say to Ms. Adams, “Not yet, but
| will before I leave.” (Doc. 261, p. 41). Before Mr. Whitaker left the branch for
the day, he gave Ms. Griffith negative job performance reviewust two weeks
after her favorablgob performancereview, and one week after her lupus flare
(Doc. 201, p. 32; Doc. @4, pp. 4342). According to thenew evaluationMs.
Griffith’'s work was inconsistent, lacked urgency, arded toamprove in certain

areas (Doc. 204, p. 43142). Ms. Griffith, who claims that Mr. Whitaker did not
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explain theunfavorable review todr, states that Mr. Whitakébasically [saidto
her that she] wasn’t doing [her] job.” (Doc. 20 p. 32). Given that she had
obtained a positive job performance evaluajist two weeks earliel@and in light
of Mr. Whitaker conducting interviews topkce herMs. Griffith felt that the
review “was completely unfounded” and that she had “been falselyanritip”
(Doc. 201, p. 3237;Doc. 202, p. 53). Later that evening, when she went home,
Ms. Griffith wrote a fivepage response to the negatexaluation. (Doc. 24, p.
37).

Onthe nextmorning, January 30, 2014, Ms. Griffith broudjier response to
the unfavorable job reviewith her to work (Doc. 201, p. 33; Doc. 22, p. 43
47). Ms. Griffith asserts that she presented her response to Mr. Whitaker and
attempted to fax it ttluman Resourcedut Mr. Whitaker stopped her. (Doc.-20
1, p. 3537). Ms. Griffith also alleges that she wanted to call Mr. Hudgins to
discuss thdad reviewbut Mr. Whitaker again did not permit her to do that. (Doc.
20-1, p. 3741).

According to Ms. Griffith, Ms. Adams called her later that mornargl
scolded her for not greeting MwWhitaker earlier that morning and for having a

“bad attitude” (Doc. 20-1, p. 40). Ms. Griffith maintains that Ms. Adams then
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commanded her to “get [her] shit and leave.” (Docl2@. 40).°> Ms. Griffith
agreedsaid “Okay. Thank yoy and therended the call (Doc. 201, p. 41). Ms.
Griffith maintains that she didob hang up on Ms. Adams or interrupt her. (Doc.
20-1, p. 40). Ms. Griffith understoothat, as district mnager,Ms. Adams had
authority to terminate hehecausevis. Adamss predecessor had hired and fired
branch employees. (Doc. 26, 1 5). Ms. Bootds, Griffith’s co-employee,
“assumeld that] [Ms. Griffithpot fired.” (Doc. 266, p. 38).

Ms. Griffith followed Ms. Adams directives:she packed her belongings
and left the brancghreasoningthat she hagust been terminated (Doc. 201, p.
41)® Before Ms. Adams had called Ms. Griffith, she testified tehe had
arrangeda second interviewith Anthony Field for Ms. Griffith’s position. (Doc.
204, p. 25). Moreover, Mr. Whitaker had askddman Resource® check Mr.
Fields’s background and credit histobefore Ms. Griffith arrivedat the office on
the morning oflanuary 30, 2014. (Doc.-&) p. 32; Doc. 2@, p. 57)

Ms. Griffith testified that after shkeft the branch on January 32014, she

called Mr. Hudginsbut he ad not answer. (Doc. 26, { 6). Ms. Griffith tlen

® In her EEOC charge and complaint, Ms. Griffith asserts that Mam& said “to get my
belongings and leave.” (Doc. 1, p.5; Doc:2®. 53). However, Ms. Griffith testified that Ms.
Adams told her “to get my shit ancalee,” and “to get my stuff andave.” (Doc. 201, pp. 46
41). For purposes of this opinion, the Court does not find a iadéference among the three
variations of Ms. Adams’s alleged statements and finds that eadfemf communicates the
same message.

® Nicholas Financial coends that Ms. Griffith threw and dumped files, and then “peeleddfut
the parking lot. (Doc. 2Q, p. 38).
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calledHuman Resourcéds reportthat Ms. Adams had dikarged her. (Doc. 20,
p. 41;Doc. 206, p. 6). Ms. Griffith askedthat her final pay check be separated
from other monies that Nicholas Fingdcowed her. (Doc. 2Q, pp. 4243). Ms.
Griffith maintains that she explained thdt. Whitaker hadgiven her apositive
performance reviewvith no unfavorable ratingshen,just two weeks lateigiven
her a negative performance revieand finally,had her work owtide of the office
so that he could interview people replace her (Doc. 206, p. 6). According to
Ms. Griffith, when she askeldow long her termination had been plannddman
Resources employee Susklis. Burek responded that “she wast at liberty to
discuss that.” (Doc. 24, { 6). Finally, Ms. Griffith aserts thatvhenshe asked
Ms. Burekwhen shewould lose her medical insurandds. Burekrespondedhat
“it would be terminated the next day.” (Doc.-26f 6; Doc. 24, p. 42)

On February 10, 2014, Nicholas Financial hired AnthonydEi¢éo replace
Ms. Griffith. (Doc. 203, p. 40)) Sometime thereafter, Ms. Griffith filedn
application forunemployment. (Doc. 20, p. 41). Nicholas Financiaformed
the AlabamaDepartment of Labor that Ms. Griffith separation of empyment

was due to “lack of work.” (Doc. 26, p. 21) Nicholas Financiadlid not report

" The record does not indicate whether Mr. Fields was disabled.
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that Ms. Griffith had VYoluntary][illy quit.” (Doc. 206, p. 2).2 According to
Nicholas Financial, ihad considered inviting Ms. Griffith backo her joh but
ultimately, the companjelt that her insubordination, poor attitude, and behavior
foreclosed that possibility. (Doc. &) pp. 26-22).
1. ANALYSIS

Under the ADA, “[n]o covered entity shall discriminate against diftpeh
individual on the basis of disability in regard to . . . the hiringjaadement, or
discharge of employees [or] other terms, conditions, and privileges
employment.” 42 U.S.C. §2112(a). To prove thatshe was subjected to unlawful
discrimination because of her disability, a plaintiffay rely on eitherdirect
evidence of discrimination or circumstantial evidence of discatrom. See
Schoenfeld v. Babbjtl68 F.3d 1257, 126@1th Cir. 199). Ms. Griffith puraues
her discrimination claimon the basis otircumstantial evidence.Therefore to
analyzeMs. Griffith’'s ADA claim, the Court must employ the burdehifting
analysis that the United States Supreme Court describdttDonnell Douglas
Corp. v. Green411 U.S. 7921973); see also Anderson v. Embarq/Sprin879

Fed.Appx. 924, 927 (11th Ci2010).

® Nicholas Financial alleges that it indicated to the AlabamaaBew®nt of Labo that Ms.
Griffith’s separation of employment was due to “laid off/lack of wdskcause “although [Ms.
Griffith had] handled things poorly that final day, [Nicholas Finahdelt that she had done
some good for us in the past, and we felt that shelglget the unemployment.” (Doc. &) p.
8).

14



To fulfill the first step of theMcDonnell Douglasframework,a plaintiff
must establish @rima faciecase of discriminatioroy showing that she (1) is
disabled, (2) is a “qualified individualivho is able to perform the “essential
functions” of the job,'with or without reasonable accommodatipm@ihd (3) was
subjected toan adverse employment action because of unlawful discrimmatio
based orner disability. See Davis v. Fla. Power & Light C&05 F.3d 1301, 1305
(11th Cir. 2000) see alsoHolly v. Clairson IndustriesL.L.C., 492 F.3d 1247,
125556 (11th Cir. 2007).This initial proof establishes a rebuttable presumption
that the employer acted illegallyMcDonnell Douglas411 U.S. at 802 After a
plaintiff establishes @rima faciecaseof disaimination “the burden shifts to the
employer to ‘articulate some legitimate, nondiscriminatoryae’afor the adverse
employment action.” Crawford v. Carrol] 529 F.3d 961, 976 (11th Ci2008)
(quotingMcDonnell Douglas411 U.S. at 802 If the employe meets this burden,
thenthe burdershifts back to the plaintifto “show that thdemployer’s] proffered
reasons were pretexual Gray v. City of Jacksonville, Fla492 Fed Appx. 1, 4
(11th Cir. 2012).

In this case, for purposes of summaunglgment only, Nicholas Financial
does not disputthat Ms. Griffith is disabled anthat she isa qualified individual
within the meaning of the ADA Instead Nicholas Financial contends that Ms.

Griffith cannotestablish the “adverse action” element of pema faciecase. In
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addition Nicholas Financial argse that it has proffered a legitimate,
nondiscriminatory reason for its aetedthatMs. Griffith cannot provideevidence
to rebut Nicholas Financial'segitimate reasons. The Court examines these
arguments in turtn

A. Adverse Employment Action

1. Admissibility of Nicholas Financial Management Emails

As a preliminary matter, Ms. Griffiturges the Court to excludeneail
correspondence amom@vin Bateschief operating fficer at Nicholas Financial
Mr. Hudgins, Ms. Adams, and Mr. Whitake(Doc. 27, p. 12). The-mails are
inadmissible hearsay if Nicholas Financial is offering them rove that Ms.
Griffith voluntarily resigned and was not terminatefled. R. Evid. 801(c). As a
general rule,a district court cannot grarsummary judgmenbn the basis of
inadmissible hearsaySeeJones v. UPS Ground Freigh$83 F.3d 1283, 1293
(11th Cir. 2012). But under Rule 56(c)(2)district court reviewing anotion for
summary judgment may consider a hearsay statement “tdtement could be
reduced to admissible evidence at trial or reduced to an admissiblg surch as
“hav[ing] the hearsay declarant testify directly to the matter at’triddnes 683
F.3d at 1293(citing Pritchard v. S. Co. Serys92 F.3d 1130, 1135 (11th Cir.
1996). And a hearsay statement is admissible if it is not offered éotrtith of the

matter asserted in the eof-court statement.
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Nicholas Fimncial argues that therails show that on her last day with
Nicholas Financial, MsGriffith was “merely being sent home for the day,” and
that Ms. Griffith “chose[] to end the employment relashbip.” (Doc. 22, pp. 25
30). At trial, he participantsin the email exchange-Mr. Bates, Mr. Hudgins,
Ms. Adams, and Mr. Whitakercan testify directlyasto whethey in their view,
Ms. Griffith was fired or resigned In fact, sworn deposition testimorigom Mr.
Bates, Mr. Hudgins, Ms. Adams, and Mr. Whitakisr consistent withthe
explanation in thee-mails aboutthe reason forMs. Griffith’'s departure from the
Huntsville branch office See Jones683 F.3d at 1294 Consequently, the Court
may considethe emailsin this summary judgment opinion

2. Ms. Griffi th’s Departure from Nicholas Financial

Nicholas Financial contends that Ms. Griffithd not sufferan adverse
employment action beoae shevoluntarily resigned (Doc. 22, pp. 2627).
Nicholas Financiaktontends that when Ms. Adams told Ms. Griffith to get her
things and leave, Ms. Adams was merely sending Ms. Grlifitme for the day.
(Doc. 22, pp. 2426). Nicholas Financial dals that Ms. Griffith’s “subjective
belief’ that she was being dischargetdlen Ms. Adams told her to “géher] shit
and leave'wasunreasonable as a matter of laflDoc. 22, pp. 2630) The Court

disagrees.
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An adverse employment action is one that a reasonable person would find
causes a “serious and material change intéhms, conditionsor privileges of
employment.” Davis v. Town of Lake Parlk45 F.3d 1232, 12339 (11th Cir.
2001). The termination of a person’s employment is thiassic and ultimate
‘tangible employment action.'Llampallas v. MiniCircuits, Lab, hc, 163 F.3d
1236, 1246 n. 18 (11th Cir. 1998)itations omitted) In this circuit,whether an
actual terminationhas occurred i| factintensive inquirythat focuses on the
employer’s intent and the “realities of the employee’s situdtiddee Thomas.
Dillard Dept. Stores, In¢.116 F.3d 1432, 14335 (11th Cir.1997)(internal marks
omitted)(holding that a reasonable factfinder could conclude that the empla/ee
not quit but was terminated)he termination analysis requires theutt to, “with
close scrutiny analyze “the employes' intent, which may be inferred not only
from words but also from conduct, as well as the specific circumstancd® of t
challenged job actioh Id. at 1437.

In Thomas an employee sued her former emplofpgragediscrimination in
violation of the Age Discriminabn in Employment Act 116 F.3d at 1432The
plaintiffs employer told her that she could not retain her posdiach offerel her
an alternative positionld. at 1436. The plaintiff construedhe employer’s offer as
insincereand took it to mean that shetuallyhad been terminatedd. at1436. In

finding that a jury should decide whether, after being detmoi@omas had
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voluntarily resigned owas terminatedthe Eleventh Circuitelied ondecisions of
the former Fifth Circuit and theSecond® and Foutth** Circuits in discussing the
standard foranalyzing alleged terminationscenarios Id. at 143435. In the

decisions that the Eleventh Circuit cited, the circuit courts of apmewidered
whether the plaintiffs reasonably concluded thairtkenployes had terminated
their employment taking into account all of thecircumstancesurrounding the
employes’ semration from the employsr Id.

For instance, imlN.L.R.B.v. Ridgeway Trucking C0622 F.2d 222 (5th Cir.
1980), a decision that is binding on this Court, the Fifth Circuit lbadetide
whetherthe supervisor at a trucking compamgd terminatedits striking workers
when he toldthem, “if they were not going to go to work they should leave the
property,” and that “if they did not leave the premises, he would taeall the
authorities.” Id. at 1223. The Fifth Circuit held that “[t]he test of hether an

employee was discharged depends upon résonable inference that the

® See Payne v Crane GC&60 F.2d 198, 199 (5th Cir. 1977) (holding that a termination has
occurred when an employer “by acts or words, shows a clear intdotidispense with the
services of an employee”).

19'See Chertkova v. Connecticut General Life,182. F.3d 81, 88 (2d Cir. 1996) (“An actual
discharge . . . occurs when the employer uses language or engageslunt dbat ‘would
logically lead a prudent person to believe his tenure has been termindtatétions omitted).

1'See EEOC v. Service News (R98 F.2d 958, 962 (4th Cir. 1990) (“No specific words need to
be present to support a finding of actual discharge.”).
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employeescould draw from the language used by the emplbydd. at 1224
(citations omitted)*

Nicholas Financial argues that-neil correspondence among several
members of its managemesestablish as a matter of lawwat Nicholas Financial
did not discharge Ms. Griffith.The argument fails.Viewing all of the evidence
surrounding Ms. Griffith’'s departurfom Nicholas Financialn the light most
favorable to herthe Court concludes that a jury could find, based\acholas
Financial'swords and actions, that Ms. Griffith could reasonably conclude that
Ms. Adams fired her.That evidence includes, among other things, Ms. Griffith’s
knowledge that the day beforesMAdams told her to get her things and leave,
Nicholas Fnancialinterviewed applicants for her job agdveher a poor review.

A jury must determinevhether Nicholas Financial “used language or engagel[d] in
conduct that would logically lead a prudentgmer to believe” thashehad been
terminated. Thomas 116 F.3d at 1434quotingChertkova v. Connecticut General
Life Ins. Co, 92 F.3d 81, 88 (2d Cir. 199@)nternal marks omitted)

Nicholas Financial contends th#&ds. Adams never explicitly told Ms.
Griffith that she was firedseedoc. 22, p. 28but “[a]n employer need not use the

term ‘fired’ in order for a discharge to occurRidgeway Trucking Cpat 1224

121n Bonner v. City of Prichard661 F.2d 1206, 1209 (11th Cir. 1981) (en batiee Eleventh
Circuit adopted abindingprecedent all of the decisions of the former Fifth Circuit that it édnd
down prior to the close of business on September 30, 1981.
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see alsorhomas 116 F.3d at 143T[T] he lack of specifiavords f.g, you are
fired] is not dispositive (alteration supplied)citations omitted). After Ms.
Griffith left the branch, she considered herself discharged. Gviffith contacted
Human Resources told them that she had been dischargesleddhather final
pay check be separated from other monies that Nicholas Financiahewe(Doc.
20-1, pp. 4243; Doc. 266, p. 6). Ms. Bootes testified that dhelievedthat Ms.
Adams had discharged Ms. Griffith(Doc. 266, p. 38); se Ridgeway Trucking
Co, 622 F.2dat 1224 (“[T]he evidence demonstrates that the employees
considered themselves dischargebeif requests for paychecks and for removal of
their belongings from the trucks indicate that the employees were tneer
impression that their seopgs were no longer required bydgBeway.”).

Finally, NicholasFinancial did not designat&uit” as the reason for Ms.
Griffith’'s separationof employmentwhen Nicholas Financial responded to an
inquiry from the Alabama Department of LaboiDoc. 206, pp. 6-8). Instead,
NicholasFinancialmarked “lack of work” as the reasdar her separation from the
company (Doc. 206, pp. 638).

On this record, the Court cannot conclua® a matter of law that Ms.
Griffith voluntarily quit. See Ridgeway Truckingo. 622 F.2d, at 1224 (noting
that if the employer “truly believed that the employees wegudting,” the

employer’'s actions should have reflected that belief) (ciHaée Manufacturing
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Co., Inc, 228 N.L.R.B. 10 (1977gnforced 570 F.2d 705 (8th Cir. 1978jnding
that an actual termination occurred where the employer ndidregard the
employee as fired) Applying the Thomasstandard to the facts of this case, and
congruing the evidencen the light most favorable to hdahe Court finds that Ms.
Griffith has presented sufficient evidence to raise a jury questitmwabkether she
suffered an actual termination

B. Nicholas Financial's Legitimate, NonDiscriminatory Reason for
Terminating Ms. Griffith

To articulate alegitimate, nondiscriminatory reason for discharging Ms.
Griffith, Nicholas Financial does not have fmefsuade the court that its proffered
reasons are legitimate; the defendant’s burden is merely oneoadigtion, not
proof.” Gray v. City of Jacksonie, Fla., 492 Fed. Appx. 1, 7 (11th Cir. 2012)
(internal quotation omitted)Nicholas Financiabubmit that Ms. Griffith wasan
“insubordinate employee” with a “poor attitude who [did] not takeotsin well.”
(Doc. 22, p. 31; Doc. 26, pp. 26-22). The record reflects that Ms. Adams and
Mr. Whitaker had a number of conversations with Ms. Griffith about tidude
and aboufollowing instructions (Doc. 203, pp. 1/£22; Doc. 24, p. 14; Doc.
20-7, pp. ~13). Becausensubordination is a legitimate, nondiscriminatbgsis
for termination“that might motivate a reasonable employea¥jtholas Financial
has met its'exceedingly light” burden.Chapman v. Al Transp229 F.3d 1012,

1030 (11th Cir. 2000)efr bang; Walker v. NationsBank of Florida N.A53 F.3d
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1548, 1556 (11th Cir. 1995)arvis v. Siemens Med. Solutions USA,, 1460 Fed.
Appx. 851, 857 (11th Ci2012) (recognizing insubordination as a legitimate,-non
discriminatory reason for termination)
C. Pretext

Because Nicholas Financial has articulated a legitimate reason for
terminating Ms. Griffith, the burden shifts back to Ms. Griffith to shdwtt
Nicholas Financial's reason was a pretext for discriminatorgwcin Pretext may
be shown “either directly bypersuading the court that a discriminatory reason
more likely motivated the employer or indirgcby showing that the employer’
proffered explanation is unworthy of credencddck®n v. Alabama State Tenure
Commh, 405 F.3d 1276, 1289 (11th Cir. 20@g§uotations and citations omitted).
A plaintiff can prevail by showing “such weaknesseamplausibilities
inconsistencies, incoherencies, oontradictions in the employar’ proffered
legitimate reasons Alvarez v. Royal Atl. Developers, In610 F.3d 1253, 1265
(11th Cir. 2010) (quotingombs v. Plantation Pattern$06 F.3d 1519, 1538 (11th
Cir. 1997)).

The evidence viewed in the light most favorable to Ms. Grifitesents a
jury question regardingretext. SeeChapman 229 F.3dat 1024. The only
intervening event betwedvis. Griffith’s “exceeds expectationgdb evaluationon

January 14, 2014and hernegative evaluatioron January 29, 2014vas her

23



absence from worldue to herunaccommodatedisability. (Doc. 206, p. 6).
Nicholas Financial began interviewingeople to replaceMs. Griffith
approximately one month after Ms. Griffith complained to Hdlas Financial's
human resources department about Mr. Whitaker's unwillingness to acztaten
her request to remain at a desk that was poorly lit so that she couddaapus
flare. The evidence shows that Nicholas Finansiaice president thought that
Ms. Griffith was worthy of a promotion. Thadividuals who made &80 degree
reversal intheirassessment of Ms. Griffith decided, after @siffith missed work
for two days due to her luputhat she had a “bad attitudeViewed in the light
most favorable to Ms. Griffiththis evidencepresents‘a convincing mosaic . . .
that would allow a jury to infer intentional discimation by the decisionmaker.”
Smith v. Lockheed/artin Corp. 644 F.3d 1321, 1328 (11th Cir. 2011) (internal
guotation marks and citation omitted} jury could infer from this evidencthat
Nicholas Financial’'sasserted reasorfier teminating Ms. Griffith are falsegr, in

the very leastshould not b believed?® From this evidence, a jury may infévat

13 Nicholas Financial's reliance dropezCruz v. FPV & GalindezZPSC, 922 F. Supp.2d 255.(D
Puerto Rico 2013) is misplacedin that case, after the district cowtiminated allof the
plaintiff's other arguments, the district court held thateamployer’s contradictory reasdor a
plaintiffs separation of employment was, bgeitf, insufficient to reasonably infer that the
employer was “covéing] up a discriminatory purpose, as statedReeves Id. at 238. In
reaching its conclusion, the district court noted that the plintiReevesoffered far more
substantial and sp#ic evidence than the plaintiff ihopez€Cruz Id. at 238. In this case, Ms.
Griffith has made a “showing that the proffered nondiscriminatoryreesfalse,” andlike the
plaintiff in ReevesMs. Griffith has providedevidence “that contradicts tlexplanation provided
by the Defendant[].”Id. at 238.
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Nicholas Financial maype “cover[ing] up a discriminatory purpe” Reeves v.
Sanderson Plumbing Productsic., 530 U.S. 133, 147 (2000)Accordingly, the
Court deniedNicholas Financial’'s motiofor summary judgment.
CONCLUSION

For the foregoing reasons, the @DENIES Nicholas Financial’'anotion
for summary judgment.

DONE andORDERED this September 30, 2016

Wadito S Hood

MADELINE HUGHES HAIKALA
UNITED STATES DISTRICT JUDGE
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