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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
NORTHEASTERN DIVISION

GEORGE H. JOHNSON, Ill, etal., }
Plaintiffs, %
V. % Case No.:5:14-cv-2378MHH
REDSTONE FEDERAL CREDIT %
UNION, et al, }
Defendants. %

MEMORANDUM OPINION AND ORDER

This case concerrmsstatecourtordered levy and sale of plaintiffs George
Johnson and Gloria Johnson’s property in Limestone County, Alabama. In 1997,
the Johnsons defaulted on consumer debt held by defendant Redstored Fede
Credit Union. Redstone obtained and recorded a judgment against the Johnsons,
and the judgment became a lien on the Johnsons’ property in Limestone County.
In 2013, Redstone sold the judgment lien to defendants Danny Adcock and Heath
Emerson. Mr. Adock and Mr. Emerson petitioned the Limestone County Circuit
Court for a writ of execution to satisfy the judgment lien. The Limestone County
Circuit Court ordered the sheriff to levy and sell the Johnsons’ property. Mr.
Adcock and Mr. Emerson bought theoperty at auction.

The parties’ disputes have resulted in litigation in Limestone County state

court, the Bankruptcy Court for the Northern District of Alabama, the United
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States District Court for the Northern District of Alabama, and theeléd Crcuit

Court of Appeals.In this action, the Johnsons seek to hold Redstone, Mr. Adcock,
and Mr. Emerson in contempt of a bankruptcy discharge injunction pursuant to
which the Johnsons contend the judgment lien was satisfied. The Johnsons also
seek a declaration that the Bankiayp€odepreempts Alabama state law regarding
creation of ad execution on judgment liensThe Johnsons assert Fair Debt
Collection Practices Act claims against Mr. Adcock and Mr. Emerson. In addition,
the Johnsons assert state law claims against a# theéendants for negligence,
wantonness, conversion, trespass to real property, and trespass to personal
property.

On January 17, 2017, the magistrate judge, pursuant to Federal Rule of Civil
Procedure 12(b)(6)ntered a repornn which she recommended that the Court
dismiss this action with prejudice. (Doc.)42 The magistrate judge advised the
parties of their right to file objections within 14 days. (Doc. 42, pp3&87 The
Johnsons filed objections. (Doc. 43). Redstone filed a response. 4&)ocThe
Johnsons filed a reply in support of their objections. (Doc. Be¢cause the

parties have not consented unanimously to dispositive jurisdiction by a magistrate

! The defendants also moved to dismiss the Johnsons’ first amended complaint pursuast to Rule
12(b)(1), 12(b)(3), and 12(b)(©f the Federal Rules of Civil Procedurghe magistrate judge
recommended that the Cowtény themotions to the extent that the motioae based these
rules. (Doc. 42, pp. 14-15).



judge, the magistrate judge’s report and recommendation and the Johnsons’
objectiors are before the undersigned for review.
l. STANDARD OF REVIEW

A district court “may accept, reject, or modify, in whole or part, theifgs
or recommendations made by the magistrate judge.” 28 U.S.C. § 636(b)(1)(C).
When a party objects to a report and recommendation, the district court must
“make a de novo determination of those portions of the report or specified
proposed findings or recommendations to which objection is madt®.” The
Court reviews for plain error proposed factual findings to which no objection is
made, and the Court reviews propositions of teewnovo Garvey v. Vaughn993
F.2d 776, 779 M (11th Cir. 1993)see also United States v. Slag4 F.2d 1093,
1095 (11th Cir. 1983) (per curiamgert. denied 464 U.S. 1050 (198 (“The
failure to object to the magistrate’s findings of fact prohibits an attack on appeal of
the factual findings adopted by the district court except on grounds of plain error or
manifest injustice.”) (internal citation omittedyJacort v. Prem, In¢.208 Fed.
Appx. 781, 784 (11th Cir. 2008)

Under Rule 12(b)(6), a defendant may move to dismiss a complaint for
“failure to state a claim upon which relief can be granhteseeFeD. R. Civ. P.
12(b)(6). To survive a Rule 12(b)(6) motion to dismisscomplaint—or in this

case, an amended complairnust contain “a short and plain statement of the



claim showing that the pleader is entitled to relieFED. R. Civ. P. 8(a)(2). In
considering a defendant’s motion to dismiss a complaidistrict courtgenerally
accepts the plaintiff's allegations as true and asks whether the plaintiff alleges facts
that allow the district court to “draw the reasonable inference that the defendant is
liable for the misconduct alleged.Aschcroft v. Igbal556 U.S. 662678 (2009);
seeMaledy v. City of Enter2012 WL 1028176, at *1 (M.D. Ala. Ma26, 2012).
The Court must construe the allegations in the complainthe light nost
favorable to the plaintiff. Miljkovic v. Shafritz & Dinkin, P.A.791 F.3d 1291,
1297 (11th Cir. 2015) (quotinglill v. White 321 F.3d 1334, 1335 (11th Cir.
2003) (per curiam)(internal marks omitted) A district court is “not bound to
accept as true a legal conclusion couched as a factual allegatipal, 556 US.
at 678; Bell Atlantic Corp. v. Twomb]y550 U.S. 544 555 (2007) (internal
quotation marks omitted).
I1. FACTUAL ALLEGATIONS AND PROCEDURAL BACKGROUND

From 1990 to 1994, George and Gloria Johnson entered into several credit
agreements with Redstone for personal, family, or household purposes. (Doc. 14, 1
8). The Johnsons defaulted on these loans, and Redstone filed a lawsuit against the

Johnsons in th€ircuit Court of Limestone County, Alabama. (Doc. 14, 14D9



see also Redstone Federal Credit Union v. Johnson,,eE¥97-134)? On June

9, 1997, the Limestone County Circuit Court entered a consent judgment in favor
of Redstone and against thédndeons in the amount of $27,715.08o0c. 1, p. 3in
CV-97-134). The Johnsons allege that when the judgment was recorded on June
26, 1997, the judgmentbecame a lien on all property” that they owned in
Limestone County. (Doc. 14, 11 12, $8e alsdoc. 1, p. 14 in CWO7-134).

On April 6, 1998, the Johnsons filed for Chapter 7 bankruptcy in the
Northern District of Alabama. (Doc. 14, § 14)The Johnsons listed the
$27,715.08 Redstone judgment as a general unsecured, nonpriority claim. (Doc.
14,9 15). In Schedule A of their petition, the Johnsons listed a mobile home and
approximately one acre of land. The Johnsons valued this property at $20,350.00.
(Doc. 14, 1 14). In Schedule A of their bankruptcy petition, the Johnsons stated
that Green Tree had a secured claim on the property in the amount of $23,000.00.
(Doc. 14, § 14). In their petition, the Johnsons claimed a homesteapton on
the property, and the Johnsons stated their intention to reaffirm the debt. (Doc. 14,

1 14).

%2 The record for the state court action is available on the Alacourt website. olinetékes
judicial notice of that record.See Horne v. Potte392 Fed. Appx. 800, 802 (11th Cir. 2010)
(district court properly took judicial notice of documents related to the pfanifevious civil

action because the documents “were public records that were ‘not subject to reasepatsé d
because they were ‘capable adcurate and ready determination by resort to sources whose
accuracy could not reasonably be questioned.”) (quoting Fed. R. Evid. 201(b); other internal
citations omitted). The Court cites to entries on the Alacourt case actionasyrny document

and @se number.



On Juy 14, 1998, the Johnsons received a discharge from bankruptcy.
(Doc. 14, 1 16).The discharge notice states:

This discharge prohibits any attempt to collect from the debtors a debt
that has been discharged. For example, a creditor is not permitted to
contact a debtor by mail, phone, or otherwise, to file or continue a
lawsuit, to attach wages or other property, or to take any other action
to collect a discharged debt from the debtors. A creditor who violates
this order can be required to pay damagebkadtorney’s fees to the
debtor.

However, a creditor may have the right to enforce a valid lien, such as
a mortgage or security interest, against the debtors’ property after the
bankruptcy, if that lien was not avoided or eliminated in the
bankruptcy case.
(Doc. 56, p. 2in 15-cv-150LSC).2
On May 3, 2007,pursuant to Alabama Code Section8-690 through 192,
Redstone filed in Limestone County Circuit Court a motion for revival of the June

9, 1997 judgment. Doc. 14, § 18;Doc. 1, p. 12 irCV-97-134)* Redstone stated

that it filed the motion “for the purpose of lien continuity on real estate” that the

3 Case 1&v-150-LSC is the Johnsons’ 2015 appeal from an order of the Bankruptcy Court. The
Court takes judicial notice of that recoriee United States v. Gloyé&79 F.3d 1300, 1302 n. 5
(11th Cir. 2009) (“A court may take judicial notice of its own records and the recoirtfe dr
courts.”).

* Alabama Code Section®190 states that “[a] judgment cannot be revived after the lapse of 20
years from its entry.” Ala. Code §%190. Section ®-191 states that “[i]f 10 years have
elapsed from the entry of the judgment without issue of execati@nl0 years have elapsed
since the date of the last execution issued, the judgment must be presumesd sansfithe
burden of proving it not satisfied is upon the plaintiff.” Ala. Code®¥1. Section ®-192
statesthat “[n]o execution shall issue on a judgment of the district or circuit court arhveim
execution has not been sued out within 10 years of its entry until the same has been yevived b
appropriate motion or action under the Alabama Rules of Civil Procedure.” Ala. Co@e § 6
192.



Johnsons owned. (Doc. 1, p. 12 in-B¥%134). In their first amended complaint,

the Johnsons state that Redstone’s motion “recognizedthibatiebt owed to
Redstone had been discharged in bankruptcy.” (Doc. 14, {1648he motion,
Redstone acknowledged thidte Johnsons had filed and been discharged from
bankruptcy, but Redstone asserted that “the lien passed through the bankruptcy
unaffected.” (Doc. 1, p. 12 in G¥97-134) (citingDewsnup v. Timml12 S. Ct.

773 (1993), andn re Wrenn 40 F.3d 1162 (11th Cir. 1994))In the motion,
Redstone stated that the Johnsons had not paid the judgment and “that the
judgment lien is still fully valid.” (Doc. 1, p. 12 in G¥Y7-134). Redstone asked

the Court to revive the judgment for an additional 10 years. (Doc. 1, p. 12-in CV
97-134).

Without hearing testimony regarding the facts underlying Redstone’s
motion, ;» May 9, 2007, the Limestone County Circuit Court entered an order
granting Redstone’s motion and reviving the June 9, 1997 judgmeot. {4, |
18; Doc. 1, p. 12 in CW7-134). On June 7, 2007, Redstone filed in the Probate
Court of Limestone County, Alabama a certificate of judgment, as reviveat. (D
14, 1 18). The Johnsons allege that upon the recording of the revived judgment,
the judgment “continued the lien on all property” that the Johnsons owned in
Limestone County. (Doc. 14, 1 19). The Johnsons contend that because of th

revived lien, Redstone “asserted control’” over the Johhsaas and personal



property and “impaired the Johnsons’ rights and ownership to their property.”
(Doc. 14, § 20).

On July 25, 2013, Redstone sold the judgment debt and the judgment lien to
Heath Emerson and Danny Adcock. (Doc. 14, {1 21D22. 6 in C\\97-134).
According to the Johnsons, after the transfer, Redstone didartifate inthe
Limestone County statourt action. (Doc. 14,  24)he Johnsons allege that as
a result of the transfer, Mr. Emerson and Mr. Adcock “asserted contrei’tbe
Johnsons’ real and personal property and “impaired the Johnsons’ rights and
ownership to their property.” (Doc. 14, | 23).

On July 29, 2013, Mr. Emerson and Mr. Adcock filed apliaption for writ
of execution in Limestone County Circuit Court. (Doc. 14, § 25; Doc. 5 GV
134). The application states that Mr. Emerson and Mr. Adcock seek “a fwrit o
execution against the real property which the Lien Holders retain a perfected
judgment in rem.” (Doc. 5 in C\M7-134). The application describes the property
upon which law enforcement should execute. (Doc. 5 iFOGX34).

On August 5, 2013, the Limestone County Circuit Court granted the
application for writ of execution. (Doc. 19, 4 in C\L97-134)> The order

instructed the clerk of court to “issue a writ of execution against the real property

® In their first amended complaint, the Johnsons state that the Limestone Caniy Court
entered an order granting the application for writ of execution on August 6, 2008. 1D 1
25). The circuit court’s order is dated August 5, 2013. (Doc. 13, p. 4 in CV-97-134).



described in the application for writ of execution.” (Doc. 13, p. 4 iRCZ\L34).

The order authorized the Sheriff to “levy said real property and execute the
judgment . . . against said real property.” (Doc. 13, p. 4 i@GX34). The order

also instructed the clerk of court to designate Mr. Emerson and Mr. Adcock “as
those parties who now hold the judgment.” (Doc. 13, p. 4 ifBG\34).

On August 6, 2013, the Limestone County Circuit Clerk issued a writ of
execution of judgment. (Doc. 13, pp2ln CV-97-134)° The writ stated that the
Johnsons owed $74,457.11 which included the original judgment amount, interest,
fees, and cds. (Doc. 13, p. 1 inCV-97-134). The writ orderecany law
enforcement officer in the State of Alabama “immediately to levy” the same
property described in the application for writ of execution. (Doc. 13, {pinl
CV-97-134).

On August 7, 2013, a mestone County sheriff's deputy levied the real
property described in the writ of executioby serving notice of the writ of
execution on the Johnsons. (Doc. 16, p. 1 innC\M34). The deputy also
provided to the Johnsons notice of their exemption rights. (Doc. 16, p. 1-97-CV

134). On August 16, 2013, the Johnsons filed a notice of homestead exemption

® In their first amended complaint, the Johnsons state that the clerk issued tbexgtution

on July 29, 2013. (Doc. 14, 1 25). A stamp on the top right corner of the document suggests that
the clerk electronically filed théocument on July 29, 2013, but the writ is dated August 6, 2013.
(Doc. 13, pp. 1-2 in CV-97-134).



with the Limestone County Sheriff's Office. (Doc. 14, § 26; Doc. 16, pp. 2, 5in
CV-97-134).

On August 29, 2013, the Johnsons filed a new Ch&@pbankruptcy petition
in the Northern District of Alabama. (Doc. 1 in-83668JAC7,In re Johnsoh
On September 3, 2013, the Johnsons filed a suggestion of bankruptey in t
Limestone County Circuit Court(Doc. 23 in CV97-134). On September 9,
2013, the Limestone County Circuit Coustayed proceedings pendirdigrther
order fromthe Bankruptcy Court (Doc. 27 in C\f97-134).

On October 3, 2013, in the bankruptcy action, the Johnsons filed a motion to
avoid the Limestone County judicial lien pursuant to 11 U.S.C. 8§ 522(f)(1)(A).
(Doc. 20 in 1382668JAC7). Mr. Emerson and Mr. Adcock opposed the motion.
(Doc. 31 in 1382668JAC7). On November 5, 2013, the Bankruptcy Court
entered an order in which it stated that it “abstains from consideration of the claims
and disputes by and between the parties pursuant to 28 U.S.C. § 1334 and lifts the
stay to allow the parties to proceed with their remedies against each other in state
court.” (Doc. 36 in 1382668JAC7).

In light of the Bankruptcy Court's order lifting the automatic stay, on
November 20, 2013, the Limestone County Circuit Court placed its action back on
the active doket. (Doc. 34 in CW7-134). On November 25, 2013, the

Limestone County Circuit Court conducted a trial on the Johnsons’ claim of

10



exemptions. The Limestone County Circuit Court found that the homestead
exemption exceeded $10,000 in value, and therefore, the state court ordered that
the Johnsons’ residence be set off by metes and bounds the honeeseygud

from the levy and sale. (Doc. 36 in €©7-134).

On January 15, 201g¢ursuant to Rule 60(b) of the Alabama Rules of Civil
Procedurethe Johnsons fileth Limestone County Circuit Coug motionto set
aside the writ of executionD@c. 14,  27Doc. 39 inCV-97-134). In the motion,
the Johnsonstated that they were discharged from bankruptcy on July 14, 1998.
(Doc. 39, 1 3in CW7-134). The Johnsons argued thatsuant to Alabama Rule
of Civil Procedure 60(b)(5);the judgmentshould be considered satisfied or
discharged.” (Doc. 39, { 6 in C¥7-134). The Johnsons maintained that when
Redstondiled its May 3, 2007 motion to revive judgment, Redstone failed to carry
its burden under Alabama Code Sectior¥1 and 192 of establishing that the
Johnsns had not paid the judgment. (Doc. 39, §Y16in C\-97-134). In
addition, the Johnsons argued that tbeived judgment wasoid pursuant to
Alabama Rule of Civil Procedure 60(b){@@cause Redstone did not properly serve
the Johnsons with a copy dfe motion, and therefore thstate court lacked
jurisdiction to rule on the motioto revive judgment (Doc. 39, {1 148 in CV-

97-134).

11



In their first amended complaint, the Johnsons allege that in response to
their motion to set aside theritvof execution, Mr. Emerson and Mr. Adcock
“recognized that the Johnsons had filed a bankruptcy in 1998 which discharged the
underlying judgment.” (Doc. 14, 1 27The Court has reviewed Mr. Emerson and
Mr. Adcock’s responses to the Johnsons’ motiosetibaside the writ of execution.
(Doc. 46 iInCV-97-134; Doc. 51 in CW7-134). Mr. Emerson and Mr. Adcock
acknowledge that the Johnsons filed for bankruptcy, but Mr. Emerson and Mr.
Adcock assert that the Johnsons’ personal discharge in bankruptcyndbes
constitute satisfaction and discharge of the judgment lien because the bankruptcy
discharge did not affect in rem claims against the Johnsons’ property. (Doc. 46,
pp. 79 in CV-97-134; Doc. 51, pp. -2 in CV-97-134). The Court finds no
assertion in M Emerson and Mr. Adcock’s responses that the Johnsons’ 1998
bankruptcy discharged the underlying judgment.

On January 27, 2014, during a conference call with counstidalohnsons
and Mr. Emerson and Mr. Adcock, the Limestone County Circuit Coddred
the Limestone County Sheriff to conduct the execution sale on January 27, 2014,
but the Limestone County Circuit Court conditioned the sale on the Johnsons’
pending motion to set aside the writ of execution. (Doc. 44 iRG¥34). On
January 27,214, the Limestone County Sheriff sold the Johnson’s real property to

Mr. Emerson and Mr. Adcock. (Doc. 14, 1 28; Doc. 43, pp.ib CV-97-134).

12



The Johnsons contend that as a result of the execution, Mr. Emerson and Mr.
Adcock “have seized from the Judons real and personal property, including their
land, a house, storage units, storm shelter, indoor and outdoor furnitak, sm
appliances, tools, Christmas items, and other personal property.” (Doc. 14, § 29).
The Johnsons allege that Mr. Emerson 8rd Adcock “removed this personal
property and have disposed of it.” (Doc. 14, 729).

On May 20, 2014, the Limestone County Circuit Court entered an order
denying the Johnsons’ motion to set aside execution of judgment. In thetoeder,
state courexplainedthat it considered the arguments that counsel presented during
an April 2, 2014 hearing and the pleadings on file with the court. ®bm CV-
97-134). In theMay 20, 2014 order, the Limestone County Circuit Court removed
the contingeng that the court had placed on the Sheriff's sale and confirmed the
Sheriff's sale of thdohnsonsteal property. Thetatecourt ordered the Sheriff to
issue a deed consistent with the sale within five days. (Doc. 544@7/c1\34).

The Johnsons apged the Limestone County Circuit Court’'s May 20, 2014
order to the Alabama Court of Civil Appeals. (Doc. 14, § 30; Doc. 107 TV

134). On July 10, 2015, the Alabama Court of Civil Appeals issued a written

’ An affidavit that the Limestone County Sheriff submitted with his return afuggd writ states

that the he executed the writ of execution “by sellirggftllowing described real property. . . to
Heath Emerson and Danny Adcock at public auction.” (Doc. 43, p. 6 HM34). The
Sheriff's affidavit does not suggest that he sold personal property belongihg tohinsons.

The Sheriff's affidavit indiates that the real property included an easement to use a storm shelter
on the property. (Doc. 43, p. 7GV-97-134).

13



decision in which it dismissed the Johnsons appeal as untimely. The Alabama
Court of Civil Appeals did not reach the merits of the Limestone CountyiCircu
Court’s decisiomot toset aside the writ of execution. (Doc. 129 in-@¥134).

While the Johnsons’ state court appeal was pending b#ferdlabama
Court of Civil Appeals, on September 5, 2014, the Johnsons filed a motion to
reopen their 1998 bankruptcy case to pursue alleged discharge violatiorteeand o
remedies against Redstone, Mr. Emerson, and Mr. Adcock. (Doc. 14, 1 32; Doc.
12 in98-81356CRJ7)® On November 10, 2014, the Bankruptcy Court entered an
order denying the Johnsons’ motion. In its memorandum opinion and order, the
Bankruptcy Court stated that the Johnsons’ “1998 discharge of their personal debt
to Redstone did not disarge or satisfy the judgment lien.” (Doc. 30, p. 6 in 98
81356JAC7; Doc. 413, p. 6 in 15v-150LSC). The Bankruptcy Court found
that Redstone’s judgment lien attached in rem to the subject property and the
revival of the judgment did not violate théscharge injunction. Qoc. 30, p. 6 in
98-81356JAC7; Doc. 413, p. 6 in 15v-150LSC). The Bankruptcy Court also
found that the Johnsons were estgpfrom pursuing discharge violations against

Redstone, Mr. Emerson, and Mr. Adcock in the bankruptcy proceedng. 80,

8 Case 981356-CRJ7 is the Johnsons’ 1998 bankruptcy case. The Court takes judicial notice of
that record.SeeGlover, 179 F.3d at 1302 n. 5.

14



p. 7 in 9881356JAC7;Doc. 413, p. 7 in 15cv-150LSC). The Bankruptcy Court
explained:

On November 5, 2013, the Court lifted the stay in the debtors’

pending 2013 bankruptcy proceeding and abstained to allow the same

parties to proeed in the Circuit Court with their rights and remedies

against each otherThe debtors did not appeal the order and same is

now final. The same arguments regarding the validity of Redstone’s

judgment lien following the debtors’ 1998 bankruptcy discharge and

the 2007 lien renewal were presented in the Circuit CoOrt. May

20, D14, the Circuit Court entered an order denying debtors’anoti

to set aside execution of judgment and confirmed the Sheriff's sale of

the subject property. That order is currently on appeal and will be

finally determined in state court.

(Doc. 30, p. 7 in 981356JAC7;Doc. 413, p. 7 in15-cv-150-LSC).

On Nowember 14, 2014, the Johnsons asked the Bankruptcy Court to set
aside its opinion and order denying the Johnsons’ motion to reopen the 1998
bankruptcy case. (Doc. 34 in88356JAC7; Doc. 415 in 15¢cv-150-LSC). In
support of their argument, the Johnsaiied another bankruptcy appeal decision
issued by the district court which held that 1) under Alabama law, a judgment lien
does not attach to a debtor’s real propertygeetion when the debtor’s equity in
the property is less than the total value df senior liens, plus applicable
exemptions, and 2) because the creditor failed to object to the debtors’ summary of
schedules listing the debt as “unsecured,” the creditor waived argument cogcernin

the value of the property, the nature of senior mortgagehe extent to whiclkhe

lien in question attached to the property -petition and passed through

15



bankruptcy unaffected. (Doc. 34 in-88356JAC7; Doc. 415 in 15cv-150-LSC)
(citing In re McDonald 2009 WL 10694964 (N.D. Ala. 2009)

In light of the Johnsons’ submission and “[a]fter careful review” of the
McDonald decision,on November 20, 2014he Bankruptcy Court granted the
Johnsons’ motion to set aside the court's November 10, 2014 memorandum
opinion and order. (Doc. 35 in 8 356JAC7; Doc. 416 in 15¢cv-150-LSC,; see
alsoDoc. 14, 1 3R But the Bankruptcy Court again denied the Johnsons’ motion
to reopen their 1998 bankruptcy, and pursuant to 28 U.S.C. § 1334(c)(1), the
Bankruptcy Court abstained “to allow the parties to proceed with their remedies
against each other in their pending state court action.” (Doc. 35-813&6
JACT7; Doc. 416 in 15cv-150-LSC; see alsdoc. 14, T 33§

The Johnsons asked the Bankruptcy Court to alter or amend the November
20, 2014 order and tenter an order allowing the Johnsons to reopen their 1998
bankruptcy to pursue discharge violations. (Doc. 37 8 P#6JAC7; Doc. 417
in 15cv-150-LSC). On November 26, 2014, the Bankruptcy Court denied the

Johnsons’ motion. (Doc. 38 in 88.356JAC7; Doc. 418 in 15¢cv-150-LSC).

928 U.S.C. § 1334(c)(1) states:

Except with respect to a case under chapter 15 of title 11, nothing in this section
prevents a district court in the interest of justice, or in the interest of corntlity w
State courts or respect for Stddev, from abstaining from hearing a particular
proceeding arising under title 11 or arising in or related to a case undéf.title

16



The Johnsons appealed the Bankruptcy Cobt'gember 26, 201decision
to district court. (Doc. 39 in 981356JAC7; Doc. 419 in 15cv-150LSC).
Redstonefiled a cross appeal seeking to reinstate the Bankruptcy Court’s
November 10, 2014 memorandum opinion and order. (D@& & 15cv-150
LSC).

While the Bankruptcy Court’s decision was on appeal to the district court,
on December 10, 2014, the Johnsdied their complaint in this action “to
preserve [their] claims against” Redstone, Mr. Emerson, and Mr. Adcock. (Doc. 1,
1 27). On May 11, 2015, the magistrate judge to whom this case was assigned
stayed the case pending resolution of the state cqmpeah from the writ of
execution and the federal court bankruptcy appeal. (Doc. 27).

On June 29, 2015, the district copresiding over the bankruptcy appeal
entered a memorandum opinion and omtewhich it held that the Bankruptcy
Court did not clarly abuse its discretion when the Bankruptcy Caoleried the
Johnsons’ motion to reopen th&®98 bankruptcy proceedings to file a complaint
alleging discharge violations based on the execution of the judgment lien in
Limestone County. (Doc. 14, p.®15cv-150;see alsdoc. 28).

The parties appealed the district court’'s decision to the Eleventh Circuit.
The Eleventh Circuit dismissed the appeal and cross appeal because the Court

lacked jurisdiction to consider the Bankruptcy Court’'s decisioalstain. (Doc.

17



27 in 15¢cv-150-LSC) (citing 28 U.S.C. § 1334(d) (“Any decision to abstain or not
to abstain made under section [1334(c)] . . . is not reviewable by appeal or
otherwise by the court of appeals.’y).

On February 26, 2016, the magistraadge lifted the stay in this action and
allowed the defendants to file amended motions to dismiss in light of the
conclusion of the state court and federal court appeals. (Doc. 34). Redstone filed
an amended motion to dismiss. (Doc. 35). Mr. EmesswahMr. Adcock did not
file an amended motion to dismiss.

lll. DISCUSSION

In their first amended complaint, the Johnsons assert claims for contempt of
the Bankruptcy Court’s discharge injunction, violations of the Fair Debt Collection
Practices Act, negligence and wantonness, conversion, trespass to real property,
and trespass to personal property. The Johnsons also seek a declaratioa that
Bankruptcy Code preempts Alabama laws regarding judgment liens and attorneys’

fees.

%1n her report, the magistrate judge stated that the “Eleventh Circuit distritss Johnsons’
appeal from the district cot’'s decision on the ground that appeals from bankruptcy lie in the
district court, and there is no right of appeal to the federal circuit co(itdc. 42, p. 9).That
statement is too broad; the bar on appeals to appellate courts from district wmrg o
concerning bankruptcy appeals pertains to orders of abstention. Because the Johngedsobje
this factual finding (Doc. 43, p. 7), the Court corrects the record, but the basis otveatkl
Circuit’'s holding does not impact the Court’s analysith respect to the merits of the Johnsons’
claims.

18



A. Contempt

In count one of theifirst amended complaint, the Johnsons ask the Court to
hold Redstae, Mr. Emerson, and Mr. Adcock in contempt for violating the
Bankruptcy Court’s discharge order and to sanction the defendants for those
violations. (Doc. 14, p. 12)The Johnsons object to the magistrate judge’s finding
that their contempt claim fails to state aiglebecause 11 U.S.C. § 105 does not
create private right of action for violations of 11 U.S.C. § 5§®bc. 43, p. 11).

The Eleventh Circuit has not directly considered the issue, but as the
magistrate judge explained, a number of courteteeld that neither § 105 nor §
524 authorize private causes of action to remedy bankruptcy discharge violations.
(Doc. 42, p. 24) (citindPereira v. First N. Am. Nat. BanR23 B.R. 28, 30 (N.D.

Ga. 1998) (“Section 524 does not expressly allowdérmages, costs, or create a
private right of action in a district court other than the court having jurisdiction of
the underlying bankrupy action.”). This holding is consistent with Eleventh
Circuit precedent which establishes that a bankruptcy digehajunction is not
this Court’s to enforce.

“It is settled that ‘the court that issued the injunctive order alone possesses
the power to enforce compliance with and punish contempt of that order,” and this
‘power to sanction contempt is jurisdictiorial.Seeln re McLean 794 F.3d 1313,

131819 (11th Cir. 2015) (quotinglderwoods Grp., Inc. v. Garci&82 F.3d 958,
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970 (11th Cir. 2012)). In Alderwoods the Eleventh Circuit concluded that a
Florida bankruptcy court lacked jurisdiction to hear the debtors’ complainiat
creditors’ actions violated a Delaware bankruptcy court’'s discharge injunction.
Alderwoods Grp., In¢682 F.3dat 971. The Alderwoods Court explained:

[T]lhe court that enters an injunctive order retains jurisdictio
enforce its order. In this respect, a bankruptcy court is no different
than any other federal court, which possesses the inherent power to
sanction contempt of its ordeiSee Chambers WASCO, Inc.501

U.S. 32, 50, 111 SCt. 218, 2136, 115 LEd. 2d 27 (1991).The
bankruptcycourt that confirms a reorganization plan thus enters an
injunctive order—the confirmation ordersee 11 U.S.C. 88524
1141—the violation of which it can sanctiohat said, although a
federal courts injunction applies nationwide, “[v]iolation of an
injunctive order is cognizablan the court which issued the
injunction” Waffenschmidt v. MacKay,63 F.2d 711, 716 (5th Cir.
1985) (quotingStiller v. Hardman324 F.2d 626, 628 (2d Cil963))
(alteration in original) (emphasis added) (quotation marks omitted);
see also CoxX239 F.3d at 915 (“the creditor who attempts to collect a
discharged debt is violating not only a statute but also andtiqun

and is therefar in contempt of théankruptcycourt that issued the
order of dischargé.(emphasis added)).

Alderwoods Grp., In¢682 F.3dat970.

In Jones v. CitiMortgage, Incthe Eleventh Circuit considered a similar
Issue. 666 Fed. Appx. 766 (11th Cir. 2016)he plaintiff filed a complaint in
district court in which he alleged that a creditor violated a bankruptcy discharge
injunction by attempting to hold him personally liable for mortgage ddbhes
666 Fed. Appx. at 774. TheoGrt of Appealdound tha the district court “lacked

jurisdiction to entertain alleged violations of an order it did not issue” because “the
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court that issued the discharge injunction is the court that alone possesses the
power to enforce compliance with the discharge injunctiodones 666 Fed.
Appx. at 77475 (internal quotation marks, citation, and alteration omitted).
Accordingly, this Court does not have jurisdiction to consider the Johnsons’
claim that the defendants violated the Bankruptcy Court’s discharge order.
Therefore, theCourt may either dismiss the claim for lack of jurisdictmnrefer
the claim to the Bankruptcy Couitt it “would be more efficient” and in the
interests of justice Alderwoods Grp., Ing682 F.3d at 973. Here, the Bankruptcy
Court has twice denied the Johnsons’ motion to reopen the 1998 bankruptcy to
allow the Johnsons to pursdiescharge violations. Thughe Court concludes that
referring the Johnsons’ contempt claim to the Bankruptcy Court “would seem
unnecessarily cumbersome and wasteful of judicial resour@ddgrwoods Grp.,
Inc., 682 F.3dat 973. Instead the Court will dismiss the Johnsons’ contempt

claim!?

X In her report and recommendation, the magistrate judge concluded that “[a]lmgsCeuet

in the Complaint turns on the question of whether Redstone held a valid lien on the Limestone
Property athe time the Johnsons filed for bankruptcy in 1998.” (Doc. 42, p. 18). Therefore, the
magistrate judge began her analysis with a discussion of the issue and found than'the |
validity has been previously determined and the issue is barred froigatedit by the doctrine

of collateral estoppel.” (Doc. 42, p. 18Redstone raised a collateral estoppel argument with
respect to the Johnsonsbntempt claim only. (Doc. 36, pp.-16). Mr. Emerson and Mr.
Adcock did not argue that collateral estopggblies to any of the Johnsons’ claimfog¢. 18).
Because Redstone raised collateral estoppel as a defense to the contempt claira Qalyrtth
does not address the Johnsons’ objections to the magistrate judge’s collaberzesmtalysis

(see Doc43, pp. 911). The collateral estoppel issuarisot with respect to the contempt claim
because the Court does not have jurisdiction over the cl&iif, were it not for this Court’s

lack of jurisdiction over the contempt claim, this Court would disnilse contempt claim
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B. FDCPA

In count two of their first amended complaint, the Johnsons allege that Mr.
Emerson and Mr. Adcock violatatle Fair Debt Collection Practices Aay: (1)
engaging in conduct the natural consequence of which was to harass, oppress, or
abuse the Johnsons in violation I U.S.C.§ 1692d; (2)misrepresenting the
character, amount, and legal status of the debt as being due and owing
immediately, when, in fact, the debt had been discharged and was not due in
violation of 15 U.S.C. § 1692e(2)(A); (Using false, deceptive, or misleading
methods to collect the judgment lien even though the debt is not legally
enforceable in violation of 15 U.S.C. § 1692e(1&)d (4) cdlecting money on

discharged debt in violation of 15 U.S.C. § 1692f(Doc. 14, § 53§

because it is a collateral attack on Judge Coogler's decision. The Johnsonsrolaimts to
judge shopimg, a practice this Court mapt condone.

As a corollary to their collateral estoppel objectiod® dohnsons stated thie magistrate

judge “found that various courts have held that a lien existed on the Johnson’s [siclygropert
(Doc. 43, p. 6) (citing Doc. 42, pp-9). In the pages of the report and recommendation that the
Johnsons cite, the magistrate judge did not find that various courts have held that astezh exi

on the Johnsons’ property; rather, in these pages of the report and recommendation, the
magistrate judge recites the procedural history of the Johnsons’ vaggalsahd bankruptcy
proceedings. In anevent, the Johnsons themselves allege in the first amended complaint that
once recorded, the original and revived judgments created a lien on theiryprdfedDoc. 14,

19 13, 19).

12 The Court agrees with the magistrate judge that the Johmssest their FDCPA claims
against MrEmerson and Mr. Adcock only. In their first amended complaint, the Johnsons assert
no FDCPA claims against Redstone. All of the allegations in count two of the firadace
complaint concern conduct of the “Assignees” (i.e. Mr. Emerson and Mr. Adcock). (Doc. 14,
pp. 1214; see alsdoc. 14, T 21). The Johnsons have not disputed this characterization of their
FDCPA claim.
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The Johnsons object to the magistratdge’s findings concernindghe
plausibility of the allegationthat Mr. Emerson’s and Mr. Adcock’s conduct
violated substantive provisions of the FDCPA. (Doc. 43, ppl9)5 The Court
need not resolve these objectioas this stagebecause having revied the
Johnsons’ first amended complaithe Court finds that the Johnsons have not
adequately alleged that Mr. Emerson and Mr. Adcock are debt colladtbns the
meaning of the FDCPA?

“[W] hether an individual or entity is a ‘debt collector’ isatatinative of
liability under the FDCPA."Birster v. Am. Home Mortg. Servicinc., 481 Fed.
Appx. 579, 58182 (11th Cir. 2012)seeKurtzman v. Nationstar Mortgage LLC
709 Fed. Appx. 655, @&(11th Cir. 2017)“The requirements of the FDCPA apply
only to professional delmollectors.”) (internal quotation marks, citation, and
alteration omitted). Because the Johnsons’ factual allegations, taken as true, do no
allow the Court to draw the reasonable inference that Mr. Emerson and Mr.
Adcock are debt collectors within the meaning of the statute, the plaintiffs have

failed to state FDCPA claims against Mr. Emerson and Mr. Adcock.

3 The magistrate judge stated that that “it appears uncertain whether [Mr.onzers Mr.
Adcock] are in fact debt collectors either as persons who use the mail in a bubm@smcipal
purpose of which is the collection of any debts,’ or as persons who regularly collecbaelot
to another.” (Doc. 42, p. 27). But the magistrate gavddhasons the benefit of the doubt and
found that the Johnsons’ allegations allow a reasonable inference that MroB&raacs Mr.
Adcock are debt collectors. (Doc. 42, p. 27).
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The FDCPA defines “debt collector” as one who “regularly collects or
attempts to collect, directly or indirectly, debts owed or due or assertectocoe
or due another.” 15 U.S.C. § 1692a(@).addition, a debt collector is “any person
who uses any instrumentality of interstate commerce or the mails in any business
the principal pirpose of which is the collection of any debtdd. In their first
amended complaint, the Johnsons state MratEmerson and Mr. Adcock “are
each a debt collector as that term is defined in theBalit Collection Practices
Act.” (Doc. 14, 1 42seealsoDoc. 14, § 51). The Court does not credit tagal
conclusion couched as a factual allegatitfbal, 556 U.S. at 678.

The Johnsonstate no faa from which the Court reasonably manfer that
Mr. Emerson and Mr. Adcock “regularly collect[] or attempt[] to collect . . . debts
owed or due or asserted to be owed or due anothénatthey are “person[s] who
use[] any instrumentality of interstate commerce or the mails irbaswyess the
principal purpose of which is the collection of any débts5 U.S.C. § 1692a(6);
see Kurtman 709 Fed. Appxat 659 (“Kurtzman’s complaint totally omits any
factual content that would enable usimfer that Nationstar qualifies as agebt
collector The complaint is silent regarding whether the principal purpose of
Nationstar’'s business is collectindgebts and it only gearally asserts that

Nationstar regularly attempts to collectlebts not owed to [it]. This is a
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conclusory, formulaicecitationof the statutory language, and we need not assume
it is true?) (internal quotation marks omitted; alteratiorKiartzmar).

Accordingly, the Johnsons have not plausibly alleged that Mr. Emerson and
Mr. Adcock are debt collectors within the meaning of the FDCPA. Therefae, t
Court may dismiss the Johnsons’ FDCPA claim&urtzman 709 Fed. Appxat
659 (“Because [the] complaint fails to plausibly allege sufficient facts regarding
Nationstar's status as a debt collector, [the plaintiff's] FDCPA claims must be
dismissed.”).

In their objections, the Johnsons correctly note that Mr. Emerson and Mr.
Adcockdid not move to dismiss the FDCPA claims pursuant to Rule 12(b)(6) for
failure to state a claim. (Doc. 43, pp-20). Accordingly, the Court will askhe
Johnsongo show cause why the Court should not disrties FDCPA claims for
failure to state alaim. Danow v. Borack197 Fed. Appx. 853, 856 (11th Cir.
2006) (district court magua spontalismiss a claim where the court “provide[s]
notice of its intent to dismiss the claims for failure to state a claim and an
opportunity for [the plaintiff] to @spond prior to dismissing the claims”).

C. Negligence/Wantonness

Under Alabama law, to state a claim for negligence, a plaintiff must allege
facts showing “(1) a duty to a foreseeable plaintiff; (2) a breach of that @jty; (

proximate causation; and)(damage or injury.”Hilyer v. Fortier, 227 So. 3d 13,
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22 (Ala. 2017) (internal quotation marks and citation omitted). To state a claim for
wantonness, a plaintiff must allege facts showing that “the defendant, withsseckle
indifference to the consequences, consciously and intentionally did some wrongful
act or omitted some known duty.Hilyer, 227 So. 3d at 22 (internal quotation
marks and citation omitted).

The Johnsons allege that Redstone, Mr. Emerson, and Mr. Adcock “had a
duty not to interfere or circumvent the Johnsons’ fresh start guaranteed by the
Bankruptcy Code.” (Doc. 14, 1 62). The Johnsons object to the magistrate judge’s
statement that “[tlhe plaintiffs point to no law in their Complaint to support the
assertion the ‘fresh start’ praled to debtors via bankruptcy relief creates a legal
duty which bound the defendants.” (Doc. 42, p. S Doc. 43). The Court
agrees with the Johnsons that they need am@t law in their complaint to
sufficiently state a claimSee generallyFed. R. Civ. P. 8(a)(2) (requiring pleader
to provide a “statement of the claim” that shows that “the pleader is entitled to
relief.”).

Nevertheless, “the existence of a duty is fundamental” to the Johnsons’
negligence and wantonness claims, and “[tihere must be either an underlying
common law duty or a statutory duty of case with respect to the allegedly tortious
conduct.” Graveman v. Wind Drift Owners’ Ass’n, In607 So. 2d 199, 203 (Ala.

1992). The Court has not located, and the parties haveiteot, authority
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indicating that Alabama recognizes a common law or statutory duty not to interfere
with a debtor’s fresh start under the Bankruptcy Code. Accordingly, the Johnsons
have not plausilstated a claim for negligence or wantonness.

D. Conversion

“Alabama law defines conversion as the exercise of dominion of another
over personal propertyo the exclusiorof or in defiance of the owner’s right.”
Pantry, Inc. v. Mosleyl26 So3d 152, 162 (Ala2013)(internal quotation marks,
citation, and emphasis omitted). To state a claim for conversion under Alabama
law, a plaintiff must allege facts showing “that the defendant converted specific
personal property to his own use and beneficial enjoyment othbadefendant
destroyed or exercised dominion over property to which, at the time of the
conversion, the plaintiff had a general or specific title and of whiclpldatiff
was in actual possession or to which he was entitled to immediate possession.”
Saeffer v. Poellnitz154 So. 3d 979, 988 (Ala. 2014).

With respect to Redstone, the Johnsons allege that as a result of Redstone’s
recording of the revived judgment in 2007, the credit union “asserted control over
the property (both real and personal) the Johnsons,” and “impaired the
Johnsons’ rights and ownership to their property.” (Doc. 14, § 20). The Johnsons
object to the magistrate judge’s conclusion that the Johnsons’ conversion claim

against Redstone fails to state a claim because the Jshmdlegations do not
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“state any conduct on the part of Redstone which amounts to a ‘use’ or ‘misuse’
wrongful or otherwise- of the Johnsons’ personal property.” (Doc. 42, p. 33; Doc.
36, p. 19). The magistrate judge did not excommending dismissalf the
Johnsons’ conversion claim against Redstone.

The Johnsorionclusory recitation of the elements of a conversion claim is
insufficient. (SeeDoc. 14, 11 6&3). And even if, as the Johnsons contend, the
recorded revived judgment becaméen onthe Johnsons’ personatoperty (Doc.

43, p. 23), the Johnsons allege no facts from which the Court can plausibly infer
that Redstoneook the Johnsons’ personal propertyrongfully detained the
Johnsons’ personal property, or exercised dominion oveddhasonspersonal
propertyto the exclusion of the Johnsons’ rights in their personal property. The
Johnsons do not allege that Redstone ever entered the property subject to the lien
or that Redstone prohibited the Johnsons from entering the real property to remove
their personal property. There are no allegations of fact against Reds&ine
support a conversion claim against that defendant.

With respect to Mr. Emerson and Mr. Adcock, the magistrate judge found
that the Johnsons failed to state a conversion claim because the Limestone County
Sheriff, not Mr. Emerson and Mr. Adcock, seized the Johnsons’ property subject to
a lawful writ of execution. (Doc. 42, p. 33)The Johnsons contend that the

magistrate judge’s conclusion is incorrect becadseEmerson and Mr. Adcock
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filed the application for a writ of executionCiting Vanhussv. Kohn Law Firm
S.C, 127 F. Supp. 3d 980, 992 (W.D. Wisc. 202B6g Johnsons submit that “debt
collectors are not absolved of liability from an unlawful attachnegeh though a
third party, such as a sheriff, acts upon the attent.” (Doc. 43, pp. 225).

Vanhusgs not persuasive in this context. \flanhussthe plaintiffs asserted
FDCPA claims, not state law claims for conversion. Manhuss the debt
collectors did not follow the prescribed state law garnishment procedure because
the debt collector “added as a ‘debtor’ another entity that was unnaraadeasor
at all and whose funds they had no legal right to garnisidhhuss127 F. Supp.
3d at 992. Therefore, thevanhusscourt concluded that the plaintiffs’ complaint
stated a claim for a violation of the FDCPA because the debtor “did not adhere to
[state court] procedures.Vanhuss127 F. Supp. 3d at 992. The Johnsons do not
allege that Mr. Emersoand Mr. Adcock failed to follow propeklabamastate
court proceduravhen the defendanggpplied for a writ of execution. Thus, even if
Vanhussapplies to nosfFDCPA claims, the rationale does not help the Johnsons.

E. Trespass to Real andPersonal Property

“A trespasgo property is a wrong against the right of possession or entry.”
Boyce v. Casses841 So.2d 932, 945 (Ala2006). If a party enters property or
possesses property under a legal right, entry or possession pursuantrighthat

cannot constitute a trespaddoyce 941 So. 2d at 945.
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The Johnsons object to the magistjatige’s conclusion that “the Johnsons
offer nothing to support their contention that [Mr. Emerson and Mr.oéklc
should have known that th&tate court's order to the sheriff was illegitimate.”
(Doc. 43, p. 25) (citing Doc. 42, p. 34). The Johnsons contend that the following
facts plausibly state a trespass claim:

Redstone wrongfully revived the judgment debt. . . . Redstone

wrongfully continued the lien on their property. . . . It sold the debt

to [Mr. Emerson and Mr. Adcock] when it had no authority to do so. .

. . It received money fothe transfer. . . The Assignees, based on the

wrongfully revived debt, filec writ of executiond sell the Johnsons’

property . . . It was the Assignees who caused the Johnsons’ property

to be sold. . . And it was the Assigneegho purchased the property.

(Doc. 43, p. 25) (citations omitted).

Even accepting these allegations as true, as the magistrate judge explained,
Redstone, Mr. Emerson, and Mr. Adcock were not parties to the seizure of the
Johnsons’ property. (Doc. 42, p. 34). The Limestone County Sheriff dbieed
property pursuant to a writ of execution that the state countdferas lawful, and
the Johnsons did not timely appeal the state court’s decision to the Alabama Court
of Civil Appeals. The Johnsons allege no facts from which the Court plausibly can
infer that Redstone entered the Johnsons’ property illegally, andriversén and
Mr. Adcock, if they entered the Johnsons’ real property and disposed of the

Johnsons’ personal property, as the Johnsons’ allege, did so only after ipgrchas

the property at auction after the Limestone County Sheriff levied the property
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pursuamto the state court’s ordekVhenthe state court entered the order directing
the Sheriff to levy the property, the Johnstost their rightto possession of the
property. Thus,the Johnsons have failed to state a trespass claimmmond Co.,
Inc. v. Walter Industries, In¢.962 So. 2d 753, 782 (Ala. 20068)00r law on
trespasss plain that the gist of anyespassction is the interference with agint
to possession of propertyAbsent such right of possession, there can be no action
based orrepass’) (internal quotation marks and citation omittéd).

F. Declaratory Judgment

In count seven of their first amended complaint, the Johnsons seek a
declaration that Alabama statutes providing for the creation and extension of a
judgment lien and execution on judgment liens are in conflict with, and preempted
by, the United States Bankruptcy Code. (Doc. 148%99). “Federal law
preemptsa statestatutewhen the two directly conflict.” Menchise v. Akerman
Senterfitf 532 F.3d 1146, 1152 {th Cir. 2008) The Bankrupty Code and the

Alabama statuteat issue do not directly conflict.

14 As stated, the Sheriff acted pursuant to a court order. The Court does not hold thapal princ
can never be liable for an agent’s trespaSse Todd v. Modern Woodmen of Amerg20 So.

2d 591, 593 (Alal993)(explaining the circumstances unaerich a principal may be liable for
the alleged intentional torts of its ager@jpambers v. Cagld23 So. 2d 12, 15 (Ala. 1960]1] f

an agent or servant, in and about the business of the principal or master, comesjiasstupon
the person or property of another, in the immediate presence of the principal or magitdreit
presumed that it was done by the direction of the latter, who will be liable foetpass, unless

it is affirmatively shown that he did not coerce or direct the act, but did whatvhélyashould

to prevent it.”) (internal quotation marks and citation omitted).
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As the magistrate judge concluded, “[c]learly relying on state statutes which
provide for the use of judicial process to collect on a debt could viotiselaarge
injunction (or an automatic stay) in any number of wayslowever, merely
creating a process, which, if abused, might violate the bankruptcy code’s
prohibition against such abuse does not put the two schemes in conflict.” (Doc. 42,
p. 36). TheJohnsonsrgue that in this case, the defendants violated the discharge
injunction, but “the Magistrate ignored the conflict and recommended dismissal”
(Doc. 43, p. 26). The magistrate judge did not ignore a direct conflict; she
determined that a direct conflict did not exist. In their objections to the méagistra
judge’s findings concerning the declaratory judgment claim, the Johnsons
essentially argue that the defendants’ use of a-statged process for creating,
extending, and executing judgment liens is improper based on the Bankruptcy
Court’s discharge order. As explained abmegpp. 1921, the Johnsons must
make this argument to the Bankruptcy Court.

G. Attorney’s Fees

The Johnsons assert an independent, sthonee claim for attorney’seks
that appears to be derivative of their substantive claims. (Doc. 14, { 102) (stating
“Plaintiffs are entitled to attorney’s fees pursuant to 11 U.S.CL(&j{a) and other
sectiors, statutes, and laws cited herein for this action.”). To the extantlib

Johnsons seek fees associated with their § 105 contempt claim, the Court dismisses
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the request because the Court does not have jurisdiction over the claim. At this
stage, the only other remaining claim is the Johnsons’ FDCPA claim. If the
Johnsonsiltimately prevail on this claim, then they may be entitled to attorney’s
fees, and the Court will entertain a fee petition if appropri@@eel5 U.S.C. §
1692k(a)(3) (court may award “a reasonable attorney’s fee” to a prevailing FDCPA
plaintiff).

IV. CONCLUSION

Having reviewedle novothe record in this case, and for the reasons stated
above, the Court orders as follows:

(1) The Court dismisses for lack of jurisdictitime Johnsons’ contempt
claim;

(2) The Court dismisses the Johnsons’ negligenavantonnes
conversion, trespass, and declaratory judgment skanfailure to state a claim.

(3) On or before September27, 2018 the Johnsons shall show cause in
writing why the Court should not dismiss their FDCPA claims against Mr.
Emerson and MrAdcock for failure to state a claim because the Johnsons have not
adequately pleaded that Mr. Emerson and Mr. Adock are debt collectionrs tive
meaning of thé&DCPA.

The Court directs the Clerk to please TERM Docs. 35 and 42.
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DONE andORDERED this 24th day of September, 2018

Wadit S Hosod

MADELINE HUGHES HAIKALA
UNITED STATES DISTRICT JUDGE
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