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IN THE UNITED STATES DISTRICT COURT
THE NORTHERN DISTRICT OF ALABAMA
NORTHEASTERN DIVISION

DIANNE R. BEARD, )

Plaintiff, : )

VS. : ) Case No. 6XY51788K0OB
NANCY A. BERRYHILL, Acting ))

Commissioner of the Social
Security Administration,

—_ N~ —

Defendant.

MEMORANDUM OPINION & ORDER

This matter comes before the court on the clairbssmine R. Beard “Motion for Entry
of an Order of Remand Pursuant to the Sixth Sentence of 42 U.S.C. 8§ 405(g).” (Doc. 10). In her
motion Ms. Beardsubmits new evidence to this court, not previously considered by the ALJ or
Appeal’s Council. For the reasons below, the court GRANTS Ms. Beard’s motianaode
PROCEDURAL HISTORY

On June 6, 2014, th&lLJ issued his decision ihis case, finding tha¥ls. Beard was not
disabled, as defined by the Social Security Act. (R. 22). On June 18, 2014, Ms. Bearddequeste
that the Appeals Council review the ALJ’s decision and attached notes from Goadt&am
Health Clinic dated June 23, 2014. (R. 9). The Appeals Council detseBeards requestor
review ofthe ALJ’s decisioron August 14, 2015tating that the notes related to a time period
after the ALJ’s decision(R. 2).

Ms. Beard hired new counsel Seth B. Thompson on October 6, 2015. (Doc. 10-1). At her
new counsel’'s request, Dr. Alan D. Blotcky performed a psychological ealaitMs. Beard

on October 12, 2015. The next day, Mr. Thompson filed an appeal in this court on October 13,
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2015 on Ms. Beard’s behalf. On March 15, 2016, Ms. Beard filed her motion to remand
pursuant to sentence six currently before the coura#tached as exhibits Dr. Blotcky’s
psychological evaluation report and Megdical Source Statement (Mp$Doc. 10).
DR. BLOTCKY’s EVALUATION AND MSS
As a part of Dr. Blotcky’s psychological evaluatiohMs. Beardon October 12, 2015, he
conducted WAISV IQ testingand gave an opiniargardinghermental ability to do work
related activities. According to Dr. Blotcky, Ms. Beard received the foligwcores:

Verbal comprehension Index score of 63,

Perceptual Reasoning Index score of 65;

Working Memory Index score of 66;

Processing Speed Index score of 65;

Full Scale IQ score of 59.

Based on these scores, Dr. Blotdtgted that Ms. Beard’s “intellectual abilities fall in the
“Mildly Retarded range,” and that her “intellectual limitations are a lifelonglpro.” (Doc. 10-
2 at 24).

Dr. Blotcky also found that her abstract thinking was “poor”; her affect veasated,;
some of her “verbalizations were morbid in content”; and her insight was ‘tirhitée stated
that Ms. Beard “must be involved in psychiatric treatment with a psychiatdgtsychologist,”
and that her treatment should include medication and individual counseling. (Doc. 10-2 at 4).

On December 12, 2015, Dr. Blotcky executed a MSS based on the results of the
psychological examination conducted two months earlier in October. Dr. Blatoky that Ms.
Beard was “seriously limited” in her ability to dmskilled work, explaining that she had
“noticeable difficulty (e.g. distracted from job activity from 11 to 20 per oétite workday or

work week).” Specifically, Dr. Blotcky found that Ms. Beard was seriously limited inalbdity

to understand ememberand carry out shogimple instructions; maintain attention for two hour



segments; make simple wer&lated decisions; perform at a consistent pace without an
unreasonable number and length of breaks; deal with normal work stress;istt geadls and
make plans independently of others; travel in unfamiliar places; and use putsottation.
He also assessed ti\ds. Beard was unable to meet competitive standards in remembering
work-like procedures; completing a normal workday and workweek without inteyngpfiiom
psychological symptoms; accepting instructions and respoagimgppriately to criticism;
responding appropriately to changes a in routine work setting; understanding, reimgnaiel
carrying out detailed instructions; and interacting appropriately witgeheral public.Dr.
Blotcky indicated that Ms. Beard’s “psychiatric condition exacerbatbgs] €xperience of pain
or anyotherphysical symptoni Based on his findings, he stated that Ms. Beard would be
absent from work more than four days per month. (Do@ 40510).
STANDARD OF REVIEW

Whenthe claimant presentseew evidencdirst to the district court, the court cannot consider
the new evidence for the purposes skatence fouremand because “a reviewing court is
limited to the certified administrative record in examining the enad& however, a federal
court should remand case to th€ommissioneto consider suckvidence if a claimant makes a
sufficient showing undesentence sik Ingram v. Comm'r of Soc. Sec. Adm#96 F.3d 1253,
1267-68 (11th Cir. 2007%ee also Caulder v. Bower91 F.2d 872, 875 (11th Cir. 1986)
(“Although thedistrict court does not examine evidence that was not considered during
administrative proeedings, it should remand a case to the Secretary to consider such evidence if

a claimant makes a sufficient showingider sentence 9ix

1 . . . .
A “sentence four” remand is based on agency error and a “sentence six” remand is based on new and material

evidence. See Jackson v. Chater, 99 F.3d 1086, 1089 (11 th Cir. 1996).
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To obtain a remand under sentence six of 42 U.S.C. § 405(g), a claimant must estaiblish
“(1) the evidence is new and noncumulative; (2) the evidence is ‘material,’ sucélévaint and
probativeevidence createsraasonable possibilityf changinghe administrative result, and (3)
good causexistsfor the failure to submit the evidenae the administrative levelCaulder v.
Bowen 791 F.2d 872, 877 (Y1Cir. 1988; see also Ingram v. Comm’r of Soc. Sec. Adnig6
F.3d 1263, 1267 (1LCir. 2007) (“A remand to the Commissioner is proper under sentence six
when new material evidendieat was not incorporated into the administrative record for good

cause comes to the attention to the district court.”).

DISCUSSION

1. New, Noncumulative Evidence

Ms. Beard contends that evidence contained in Dr. Blotcky’s reports is new and
noncumulative. This court agre@$e psychological evaluation report and MSS are new
evidence becaudds. Beard submitted thefor the first timeto the district courtNeither report
existed at the time of the ALJ decision nor did they exist airtieof theAppeals Council’s
review. (Doc. 10 at 1-2, Doc. 10)2

Dr. Blotcky’s psychological evaluation report and MSSasenon-cumulative because they
arenot contained in the administrative recds@eCannon v. Bower858 F. 2d 1541, 1546 (11
Cir. 1988) (holding that a treating physician’s opinion of total disability and a voehexpert's
report were neywnon<€umulativeevidence not in the recordee also Milano v. BoweB09
F.2d 763, 766 (11.Cir. 1987) (holding that the only comprehensive psychological evaluation of
the claimant’s condition constituted new, namulativeevidence).

Also, the new evidenaelates to the time period on or before the date of the ALJ’s decision.

See20 C.F.R. § 404.970(b), [10 C.F.R. 416.1470(b¢kalso Falge v. Apfell50 F.3d 1320,



1323 (11" Cir. 1998). Dr. Blotcky assessed that Ms. Beard's intellectual disability was a lifelong
condition, noting that Ms. Beard quit school in the ninth grade and was in special education
classes. Dr. Blotcky’sfiding that Ms. Beard has significant intellectual defiatsipled with

no evidence of a trauma that caused such deficits later in life, supports tleaicevad her
intellectual deficitgelates back to the relevant time period before the ALJ’s decision.

While the recordn this casaloes contain a Psychiatric Review Technique complated
Disability Determination Serviceon-examining medical consultgrihat technique does not
asses$/s. Beard'slQ level (R.69-74). The consultant merely concluded that Ms. Beard’s
disorder did not limit her activities of daily living and social functioning; mildly limitedihe
maintainng concentrationpersistence, and pace; and causedpisodes of decompensati¢R.
73).

In contrast,Dr. Blocky, an examining physician, completeé psychological evaluation
report andMSS. He assessed her verbal comprehensientgptuareasoning, working memory,
processingpeed, and 1Q; additionallipr. Blotcky’s report contains the only recorded diagnoses
of mild mental retardatigrwhich he stated was a “lifelong problérfDoc. 10-2). Becausghe
administrative record does not currently contain evidence regarding Msl' Biedellectual
deficits, and this information relateadk to therelevant time periodhecourt agrees with the
claimant that the evidence is new and amulative.

2. Material Evidence

Ms. Beardargues thagvidence is material if a reasonable possibility exists that the new
evidence would change the administrative lteSeeFalge v. Apfel150 F.3d 1320, 1323 (11
Cir. 1998). Ms. Beardlso claimghat the new evidence has a “reasonable piisgibf

changing the administrative outcome” because it could establish qualificaticstiog



12.05(C), or alternatively, could have a rippling effect on the ALJ’s disabilityrdetation via
thesequentiakevaluation pocess (Doc. 10).

The Commissioner argudlat evidence mudte relevant and probative be materialThe
Commissioner specifically contends tidd. Beard'snew evidence isnmaterialbecause the
claimantdid not initially allege acorresponding impairment, and therefore, would not have
chargedthe administrative outcomeiting Neal v. AstrueNo. CV 111-188, 2012 WL 6803960,
at *4 (S.D. Ga. Dec. 5, 2012gport and recommendation adopi@®13 WL 85223, at *1 (S.D.
Ga. Jan. 7, 2013) (declining to remand under sentence six of 42 U.S.C. § 405(g) for
consideration of a glaucoma diagnosis because claimant never alleged visiomgpatitiee
administrative level and, thus, the evidence did not create a reasonable ppss$itiiangng
the administrative result).

This court agrees that new evidence must also be relevant and probdiezenataal;
however, this court is not bouhy theNealdecision, especially when that decision contradicts
the Eleventh Circuit’s decision f@herryv. Heckler 760 F.2d 1186, 1193 (TI:ir. 1985)? The
claimant inCherryinitially alleged arthritis, bursitis, phlebitis, high blood pressure, and
accompanying painBecause Cherry’s new evidencesamprehensive psychological evaluation
of Cherry’s mental conditionwasthe only evidence that suggested the existeheaon-
exertionalimpairmentthe court found a reasonable possibiigysted thahew evidence would
change the administrative outcomd. Therefore this court doeaot agree that a claimant must
initially allege an impairment thairectly corresponds to the new eviderfoethat evidence to

bematerial.

> Furthermore, unlike the claimantMNeal who developed an impairmeafterthe ALJ’s
decision, Dr. Blotcky assessed Ms. Beard’s impairment atebofig” condition from which she
struggled prior to and at the time of ALJ’s decision.



This court finds that Ms. Beard’s psychological evaluation reporivi®8are material
becausea reasonable possibility exists that, if the ALJ had that evidence before him, the
administrative result would hawhanged.Ms. Beard’'siQ scoreghatDr. Blotcky's reporéd
may establish that the claimant metbis criteria for presumptive disability undasting
12.05(b), which requires a valid 1Q score of 59 or less, or under Listing 12.05(c), etjicres
(1) avalid IQ score between 60 and 70; (2) an additional impairmeniuttiiaér limitsher work
related functionand(3) a “significantly subaverage general intellectual function with deficits
in adaptive functioning” that she exhibited prior to agé BR. Blotcky determined thahe
claimanthad a full scalé.Q. score of 59 (Doc. 1R-at2); the ALJalready determined that her
degenerative disc diseas@as a severe impairmefRR.17-18); and Dr. Blotcky found that the
claimant’s mild mental retardatiomas a fifelong” condition(Doc. 102 at3). As such, a
reasonable probability exists that Dr. Blotcky’s psychological evalnagport and MSS would
have changed the administrative result.

The Commissioner argues that neitthe psychological evaluatioor theMSS establish
presumptive disability under Listing 12.05(c) because the claimant’s IQ ismndtsive of
intellectual ability and because the claimant’s intellectual defitigglaptive functioning are not
sufficient (Doc 10-2. However, the question is not whether the claimahtconclusively meet
the requirements of Listing 12.05(c), but rather, whether the new evidence proredssrzable
possibility of meeting Listing 12.05(c), arntierefore could changehe administrative result
Therefore this courtfinds that the psychological evaluation report M8Sare material because

a reasonablpossibility existghat the new evidence would change the administrative outcome

® Adaptive functioning refers to progress in acquiring mental, academicl, soeigersonal
skills as compared with other unimpaired individuals of the same ag&oSe¢ Security
Administration Program Operations Manual System DI 24515.056.D.2.
(https://secure.ssa.gov/poms.nsf/inx/0424515056).
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3. Good Cause Evidence

Ms. Beard argues that the good cause requirement is satisfied bibeapssfered evidence
did not exist at the time of the administrative proceedi8gsCherry v. Heckler760 F.2d 1186
(11" Cir. 1985). Specifically, Ms. Beard contends thaaus¢he psychological evaluation
post-dated the ALJ’s decision, the evidence did not exist, and therefore, good>asiesor
not submitting thevaluation earlier.This court agrees.

The Commissionesrgueghat the mere fact thtds. Beard had thisvidence created
after the Appeals Council’s decision does not absolve her from providing good cause for h
failure to seek it previously, citinQverton v. ColvinNo. 5:14€V-00350-JEO, 2015 WL
3407529, at *11 (N.D. Ala. May 27, 2015). However, the Cassianer incorrectly cites
Overton failing to acknowledge that Jud@at granted a motion to alter his judgmantd
changed his ruling, holdintdpat“the weight of the Eleventh Circuit authoritipes seem to
indicate that good cause requirement is satisfied if the new evidence in questioneid treit
the time of the administrative proceedings.”. (Doc. 30 in 5:14ev-350-JEO entered on July
21, 2015) see also Tolbert v. Colvi2014 WL 3889476, *2 (N.D. Ala. Aug. 4, 2014 (finding
that good cause exists for failing to presesiwvevidence when it did not exist at the time of the
administrative process).

The good cause requirement “was designed to prevent claimants from attempting t
withhold evidence ‘with the idea of “obtaining another bite of the apple” if the Secretaiyes
that the claimant is not disabled.Milano v. Bowen809 F.2d 763, 767 (TlCir. 1987) (quoting
Szubak v. Sec'y of Health and Human SeR45 F.2d 831, 83@™ Cir. 1984)). Ms. Beard
obtained new counsel on October 6, 2015, who advised her to see Dr. Bbotaky

psychological evaluation. His evaluation and subsequent results were not in existeng the



administrative procesand could not be “withheld” in hopes of obtaining another bite at the
apple.

The Commissioner argues that “there is absolutely no statutory or decisidrwaltgdor
the premise that the alleged incompetence of the claimant’s first attorney cangjboi
cause’ for remant citing Taylor v. Comm'r of Soc. Set3 F. App’x 941, 943 {6Cir. 2002).
First, this court is not bound by a Sixth Circuit decision. Moreovérayior, the proposed
“new” evidence presented to the district caxistedat the time of the ALJ’s hearing, but the
attorney did not produce it for whatever reason. In the present case, the “neweswigesinot
in existence during the administragiprocess.

This court agrees with the claimant that a remand in this situation would not present a
danger of encouraging claimants to matapeithe administrative process, especially given that
Dr. Blotcky’s opinion is thenly opinion assessing Ms. Beis 1Q and the evidence wa®tin
existence during the administrative proceedinfiserefore, this aurt concludes that Ms. Beard
had good cause for failing to submit the psychological evaluation repoki&8earlier.

CONCLUSION
In summary the court concludes that, under Eleventh Circuit precedent, Ms. Bedrdvinas s
thatDr. Blotcky’s psychological evaluation and M3$enew and norcumulative, material,
andthatgood cause exists for failing to subrthie evidence earlier. Acodingly, the court
GRANTS Ms. Beard'’s sentence six motion to remand (doc.Th@3.action is REMANDED to
the Commissioner pursuant to 20 C.F.R. 8 404.983 for consideration of Dr. Blotcky’'s

psychological examination and MSS.



The court DIRECTS the Clerk to close this case, but the court RETAINS JURTSDN to
re-open this case if the Commissioner files additional findings of fact aftenctema
proceeding$

DONE and ORDERED thi§" day of March, 2017.

#

e p
I\ 42N v/j x.;.kjjﬂaﬁ»txf;’fbff’
KAR©N OWEN BOWDRE
CHIEFUNITED STATES DISTRICT JUDGE

* When adistrict court remands a case to the Commissioner under sentenite $gpeals
Council, acting on behalf of the Commissioner, may make a decision, or remand tlreazase t
ALJ with instructions to take action and issue a decision or return the case to the Appeals
Council with a recommended decision. 20 C.F.R. § 404388&8.also Ingram v. Commissioner
of Social Sec. Admin496 F.3d 1253 (f1Cir. 2007). In a sentence six remand, the statutory
provision itself specifically requires the Commissioner to return to the distuet to file
additional or modified findings of fact after the remand proceedings and, thetb®oourt
retains jurisdiction over the case throughout the remand proceedtieggson v. Chate®9 F.3d
1086, 1095 (1 Cir. 1996).
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