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MEMORANDUM OPINION
Plaintiff Meagan A. Troupébrought this action againBtefendant Megan J.

Brennan, Postmaster General of the United States Postal Sendee Title VII for

alleged discriminatory and retaliatory conduct she experienced as agpasiayee

Plaintiff began working at the Post Office in Toney, Alabama in 2Diding her

tenure at the Post Office, Plaintiff was terminated twice but reinstatedtigach

before she was ultimately fired in July 2016. (Docag®). Plaintiff maintans that

she was fired and subjected to other negative consequences because of race and color
discrimination, as well as retaliation for filirgyievances an&EO claims against

her supervisor Linda Smithld{ at 7-9). She also claimthat she experienced a

hostile work environmentwhile an employee. Id. at 4). Defendant moves for

! Since filing this lawsuitPlaintiff has married; hemameis nowMeagan Alexander(Doc. 46-2
at 4).
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summary judgment oall of Plaintiff's claims. For the reasons stated below, the
Court finds that Defendant’s motiongsanted

l. BACKGROUND

Plaintiff is an African American woman. (Doc. 261). Shebegan working
at the Post Office in Toney, Alabama on June 21, 2@hére $ie was classified as
a postal support employee (PSH&). at 3 Doc. 46-1 at 1).Plaintiff would typically
arrive atthe Post Office in the morning and work for as long as it took her to
complete her duties for the day, typically three or four hqirsc. 462 at 31). In
her position, she primarily worked with Linda Smith, the postmastdreo oney
office and Plaintiff’'s immediate supervisdtd. at 38). Plaintiff also interacted with
Stacey Lee, a patime flex (PTF)employee Ms. Smith is black, and Ms. Lee is
white. (Doc. 50 at 2, 1b

Within the firsttwo weeks of her employment, Plaintiffas sent tavindow
training, a weekong course that employees took to work the front counter at the
post office. (Doc. 462 at 39, 43). Plaintiff was initially told that window training
was umecessary for her positionld( at 42). She had the training in Madison,
Alabama, and subsequently took an exam to determine if she was qualified to handle
window service. Id. at40). Plaintiff was the only employee from the Toney Post
Office that failed the examld. at 40-41). After finding out tha shehad failed,

Plaintiff told Ms. Smith about the resulend asked what the next steps were



regardingher joh (Id. at43).Ms. Smith told her “she would get back with [Plaintiff]
and let [her] know.” Id.).

Plaintiff was soorold by Tasha Salenan employee from Human Resources
that window training was required for her job and, having failed the exam, she would
need to turn in her badge and ke{lsl. at 44). Following the call with Salem,
Plaintiff received a letter of removald(). In respons, Plaintiff filed a grievance
through her union steward Sylvia Cranld. at45). A few months later, once it had
been determinedhrough the grievance procefisat window training was not
requiredfor PSEs Plaintiff was reinstated in her position anffered $600 in
compensation(ld.). Plaintiff rejected the offer, believin§600to be too littleto
compensate hdor the humiliation shedd suffered.Ifl. at 46).

Plaintiff claims that this first termination was based on her réddeat(47).

As evidence for her claim, Plaintiff notes only that Smith was a “darker shade” of
black than Plaintiff. Id.). Plaintiff believe that it was the “postal service as a
whole” not Smith alone, that discriminated against tegiarding this termination.
(Id.). Before faiing the examhowever, Plaintiff'srelationship with Smitthad been
“cordial” and a ‘“[tlypical managememmployee relationship,” and Smith said
nothing “negative” to her about failing the test after her reinstaterfidntait 52).

Plaintiff ultimately filed an EEO Complaint regarding this termination against



Derrick King, Manager of Post Office Operations, and Smith for discriminatory
firing on October 2, 2014. (Doc. 492 at 2).

On July 29, 2014,feer she hadeturnedto work, Plaintiff had an altercation
with employee Stacey Lefd. at53; Doc. 46-1 at 3. Lee began arguing with her
becauseshe claimed Plaintiff had parked in her parking space. (De& 4653).

Ms. Smith broke up the altercation and agreed it was bedidbagio home for the
day. Doc. 46-1 at 3. Plaintiff believes Ms. Lee confronted her over the parking
spacebecausshewasblack (Id. at57). Plaintiff had repeated negative interactions
with Ms. Lee. [d. at 58). Ms. Lee woultinicromanage” Plaintiff and critique the
way that she handled certain taskd. &t 59). Ms. Lee also ignored Plaintiff because
she felt “threatened and intimidated” by héd. @t64).

Plaintiff's issues with Ms. Smith continue@n October 27, 201£laintiff
became aware of an opening for a permanent clerk posftehnat 71). While
Plaintiff received the notification on the tB7 the deadline for applying for the
positionhad been three days earli@oc. 46-2at72).

Following this eventPlaintiff was injured at work on October 31, 2014. (Doc.
26 at5). Plaintiff was performing her “normal work dutiegihen she lifted a box
and felt a “pop in [her] back.” (Doc. 48 at 76). Plaintiff continued to workhat
day, but when she woke the next morning she could not move her “lower

extremities.”(ld.). She called in to work and texted Smith to let her know what



happened(ld. at 76—77). Plaintiff visited the doctor and was placed on sick leave
for about a monthld. at78). After her sick leave ran out, she was placed on leave
without pay statuslid.).

On December 9, 2014, Plaintiff received a disciplinary action form signed by
Smith. (d. at79).The formindicatedthat Plaintiffwasbeing disciplined foworking
in an unsafe manner when she injured herglelf at 78). Plaintiff filed another
grievancehrough Craneher union representativever the disciplinary action, and
Cranecalled Smith, with Plaintiff on the phongand “did all of the talking (Id. at
80). The disciplinary action was later taken off Plaintiff’'s recold. 4t79).

While Plaintiff wasonsick leave, a conversion opportunity arasePlaintiff
attempted to secure a promoti¢id. at 83).Plaintiff ranked the jobthatshewanted
in order of least to most desirafledicatingthat she wanted to be relocateeiiher
the Courtland or Tanner post office locationd. &t83-87). Plaintiff did not receive
information about these new conversion opportunities until Novemhe2Q4t,
after the deadline to apply ftdre new positions(ld. at83).

Plaintiff applied for worker’'s compensation after she was injufiedc. 46-
2 at 103). Her claim was denied on December 23, 2014. (DoatZy. Plaintiff
received a disciplinanaction from Smith on January 28, 2015, for failing to
maintain a regular work schedule after her injury. (DocatZ. Plaintiff admitted

thatshe had been absent from work for a couple of warisshe was out of leave



(Doc. 46-2 at113).She did not atify Smith directly that she was going to be absent
but called in “through an automated systenid:)( Before the action was issued,
Smith conducted an investigative interview with Plaintiff over the phone hveith
union representativen the line (Id. at 115). This disciplinary action was later
rescinded(ld.).

OncePlaintiff returned to work following her injury on February 27, 2015,
Plaintiff was asked to sign a PS Form 2499 indicating that her duties would be
modified because she hurt hersdtf. &t105-6). She was asked to sign another 2499
Form that required her to perform more than sedentary wdrkHer doctor limited
her to sedentary workut she perceived that the restrictions on the form were no
different than the work she was doing before she was injucedct(06).

After experiencing missing more days of work, Plaintiff was terminated for a
second time oipril 27, 2015.(1d. at115). Plaintiff was notified of her termination
after receiving a letter of remowalthe mail (Doc. 46-2at116).0Once Plaintiff was
notified she waseminated, she contacted Sylvia Craher union representative
who filed anothergrievanceon Plantiff's behalf. (Id. at117).Plaintiff also filed an
EEO Complaint of Discrimination against Smith for race discrimination and
retaliatory firingon August 6, 2015(Doc. 49-13 at 3).Through the grievance
processPlaintiff asked for a work assignment at any post office within twenty miles

other than the office imoney. Doc. 46-2 at 118). Although she was notelocated



through the grievance procesdaintiff wasreinstated in her position in Tonen
June 2, 2015(1d. at119-20). Plaintiff was no longeunderany medical restrictions
from her previous injury.ld. at119).

On the morning of May 20, 2016, several months after Plaintiff hadidzesn
in her positionPlaintiff was approached by a man in the guffite parking lot (ld.
at120).1t was4:00 a.m and still dark outsideand he lighting was poor outside of
the building, but once she was out of her le&intiff could see that themanwas
coming towards her in a “fapiaced mannér (Id. at 123+22). Plaintiffjumped in
her car, drove away, and called tip®lice. (Id.). Theincident frightened Plaintiff,
and she requested that Smith allow another person to open the store office with her
in the morning. Id. at 122). Smith denied this requegselling Plaintiff that “it was
not within the budgeét (Id.).

Because Ms. Smith failed to make this accommodation, Plaintiff did not feel
comfortable coming back to work and her hours were red(iceét127). Plaintiff
worked sporadically after thiscidentbut did not entirely attribute her absence to
this event. Id. at129). She had received window training again and believed that
additional hours should have been scheduled because of her new abdidies. (

Nevertheless, Plaintiff was terminated a third time on July 27, 2016 for failing
“to maintain a regular work scheduléDoc. 26at 7). That morning, Plaintiff was

handed her letter of removahd told “we don’t need you.ld. at 130). Plaintiff



reachecdbut to her new union representative but was told that because she was in a
probationary period there was nothing that could be done to get her reingthted. (
at 131-32). However, her representative did file two grievances on her behalf to
release her fial paychecks.ld. at 133-34).

Plaintiff maintains that she was subjectéal these various negative
experiences while an employee at the Toney Post Qfécause of illegal race and
color discrimination under Title VII of the Civil Rights Act. (Dd6 at 7-8). She
also claims that her working relationship with fellow employees like Ms. Smith and
Ms. Leecreated a hostile work environment. Plaintiff originally filed a complaint
against Defendant on December 28, 203oc. 1). She refiled an amended
complaint on September 21, 2017. (Doc. 26). Defendant moved for summary
judgment on albf Plaintiff's claims on April 11, 2019. (Doc. 46).

.  STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 56(c), summary judgment is proper “if
the pleadings, depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to judgment as a matter of law.”
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). The pamtpvingfor summary
judgment bears the initial responsibility of informing the court of the basis for its

motion and identifyng those portions of the pleadings or filings which it believes



demonstrate the absence of a genuine issue of materididfaat.323. Once the
moving party has met its burden, Rule 56(c) requires themmng party to go
beyond the pleadings aneby pointing to affidavits, or depositions, answers to
interrogatories, and/or admissions on-fildesignate specific facts showing that
there is a genuine issue for triddl. at 324.

The substantive law will identify which facts are material and which are
irrelevant. See Anderson v. Liberty Lobby, Iné77 U.S. 242, 248 (1986)
(“Anderson). All reasonable doubts about the facts and all justifiable inferences are
resolved in favor of the nemovant.See Allen v. Bd. of Pub. Educ. For Bibb Cty.

495 F.3d 1306, 1314 (11th Cir. 200F)tzpatrick v. City of Atlanta2 F.3d 1112,

1115 (11th Cir. 1993). A dispute is genuine “if the evidence is such that a reasonable
jury could return a verdict for the nonmoving partriderson477 U.S. at 248. If

the evidence ismerely colorable, or is not significantly probative, summary
judgment may be grantefiee idat 249.

When faced with a “properly supported motion for summary judgment, [the
nonmoving party] must come forward with specific factual evidence, presenting
more than mere allegationsGargiulo v. G.M. Sales, Inc131 F.3d 995, 999 (11th
Cir. 1997). AsAndersorteaches, under Rule 56(c) a plaintiff may not simply rest on
her allegations made in the complaint; instead, as the party bearing the burden of

proof at trial, she must come forward with at least some evidence to support each



element essential to her case at ti&de Andersqmd77 U.S. at 252. “[A] party
opposing a properly supported motion for summary judgment ‘may not rest upon the
mere allegationsr denials of [her] pleading, but . . . must set forth specific facts
showing that there is a genuine issue for tridtl:"at 248 (citations omitted).

[ll. DISCUSSION

Defendant moves for summary judgment against Plaintiff on several grounds.
First, Defendant arguesthat Plaintiff cannot relitigate claims that were already
handled by the union grievance process, pursuant to 5 U.S.C. § 7121(29 and
C.F.R. 81614.301(a)and thusPlaintiff could not raise hewo dismissalandletter
of warning through a statutory procedure. (Doc. 47 at 12). Plaintiff argues that she
Is entitled to file a grievance and EEEmplaint for the same claims of
discrimination. (Doc. 50 at 28).

5U.S.C. § 7121(d) governs grievance procedures for government employees
Pursuant to this section, “[a]Jn employee shall be deemed to have exercised his option
under this subsection to raise the matter under either a statutory procedure or the
negotiated procedure at such time as the employee timely initiates an action under

the applicable statutory procedure or timely files a grievance in writing.” Notably,

2 Defendant also argues that Plaintiff's grievance about her letter of gangindescomplaints
about modified work assignments and worker’'s compensation. (Doc. 47 at 12). Hdvesveg,
examinedthis grievancethe Court finds that the modified work assignment and worker’'s
compensatiomssuedall outside the scope of this grievance. (Doc546-

10



an employee can raise an issue under a statutory procedure or a gnewaadare

but cannot do bothld. See alsa29 C.F.R. § 1614.301. Accordingly, a federal
employee who “alleges a discriminatory personnel practice ‘must elect to pursue his
claim under either a statutory procedure or a union assisted grievance procedure; he
cannot pursue both avenues, and his election is irrevot&lelenandez vChertoff

471 F.3d 45, 52 (2d. Cie002 (internal citations omitted). However, a party that
chooses to grieve a complaint can appeal the decision to the EHE@C54. After

the EEOC has issdea decisionthena gaintiff can file suit within 180 days in

district court.ld.

Plaintiff elected taaiseherclaims concerning the first two dismissals and her
letter of warningthrough thegrievanceprocess andthat process resolved those
IssuesPlaintiff was allowed to return to war&nd the letter of warning was removed
from her record(SeeDoc. 50).While Plaintiff fled EEO complaints, they were not
filed to contest the outcome of the grievance procedure but to reiterate that Plaintiff
felt either discriminated or retaliated agsirNothing in the record suggests that
Plaintiff appealed the outcome of the grievance procedure to the EE@E, Th
because Plaintiff has not exhausted her administrative remedies, shedisfimarr
raising those same issues hérernandez471 F3d at 52.

A. Race and Color Discrimination Claims

11



Plaintiff claims that herfinal removal was based onrace and color
discrimination. (Doc. 2@t 7). Plaintiff also claims that various other negative
Interactions she experienced were motivégter raceor color, including Smith’s
handling of theparkingspacedisputes.(ld. at 4). Defendant argues that she has
failed to successfully prove elements of discriminatory treatment at the summary
judgment stage. (Doc. 47 at 15).

Employers are prohibited from discriminating against their employedise
basis of race or color. 42 U.S.82000e2(a)(1).A party attempting to provinat
she was subject to disparate treatment can establish her case with direct or
circumstantial evidnce.BurkeFowler v. Orange Cty, Fla., 447 F.3d 1319, 1323
(11th Cir. 2006)Courts apply th&cDonnell Douglagramework to evaluate claims
based on circumstantial evidente:.See alsdvicDonnell Douglas Corpv. Green
411 U.S. 792 (1973)To make a prima facie discrimination case under this
framework,a party must showhat “(1) she is a member of a protected class; (2)
she was subjected tan adverse employment action; (3) her employer treated
similarly situated employees outside of her protected class more favorably than she
was treatedand(4) she was qualified to do the joldd. (citing E.E.O.C. vJoe’s
Stone Crab, Ing 220 F.3d 1263, 1286 (11th Cir. 2000)a plaintiff satisfies the
elements of a prima facie casthe defendanthas the burden of producing

‘legitimate, nondiscriminatory reasons for its employment actiordoés Stone

12



Crab, 220 F.3d at 128@uotingHolifield v. Renp 115 F.3d 1364, 1368 (11th Cir.
1999)) Once the defendant meets this burden, the plaintiff “has the ultimate burden
of proving the reason to be pretext for unlawful discriminatitoh.

To demonstrate an adverse employment action, there museteus and
material change in the terms, conditions, or privileges of employnealidnd v.
Gee 677 F.3d 10471057 @1th Cir. 2012)quotingDavis v. Town of Lake Park,
Fla., 245 F.3d 1232 (11th Cir. 200B8n adverse employment action is a “significant
change in employment status such as hiring, firing, failing to promote, reassignment
with signficantly different responsibilities or a decision causing a significant change
in benefits.”"WebbEdwards vOrange Cty. Sherriff's Officeb25 F.3d 1013, 1031
(11th Cir. 2008) (citindurlington Indus, Inc. v. Ellerth, 524 U.S. 742, 761 (1998)
seealso Kidd v. Mandp731 F.3d 1196, 120@1th Cir. 2013)holding thatin the
case of demotion, plaintiff must show “the change in responsibilities was ‘so
substantial and material thdt [] indeed alter[ed] thé‘terms, conditions, or
privileges”of [her] employment.} (alteration in original) (citindgpavis 245 F.3d at
1245).

For aplaintiff to showthatshe has been discriminated against because of a
protected characteristishe can introduce evidenteatshe was treated differently
than aprofferedcomparator, a persdisimilarly situatedin all material respects

Lewis v City of UnionCity, Ga., 918 F.3d 1213, 1218 (11th Cir. 20X8h banc)

13



While there is no set formula to determine who may be considered a proper
comparator, the Court will consider whether the similarly situated comparator has
“‘engaged in the same basic conduct (or misconduct) as the plaictifgt 1227
(citing Mitchell v. Toledo Hosp964 F.2d 577, 580, 583 (6th Cir. 199Ras “been
subject to the same employment policy, guideline, or rule as the plaiiatifigiting
Lathem v. Dep't of Children & Youth Sepnis/2 F.3d 786, 793 (11th Cir. 1999); has
ordinarily “been under the jurisdiction of the same supervisor addimaifh,” id. at
122728 (citingJones v. Gerwen874 F.2d 1534, 1541 (11th Cir. 1989)); and has
“share[d] the plaintiffs employment or disciplinary historyd. at 1228 (citing
Tennial v. United Parcel Serv., In&40 F.3d 292, 304 (6th Cir. 2014()1228-29.
Ultimately, “a plaintiff and her comparator[] ‘must be sufficiently similar, in an
objective sense, that they cannot reasonably be distinguishedjuotingYoung
v. United Parcel Service, In&G75 U.S. 206, 209 (2015)).

However, if a plaitiff does not have a comparator for her claim, it is not
automatically fatal to @rima faciecase. A prima facie case can also be made by

showing a “‘convincing mosaic’ of circumstantial evidence that warrants an
inference of intentional discriminationld. at 1220, n.6 (citindmith v Lockheesd
Martin Corp., 644 F.3d 1321, 1328 (11th Cir. 20149¢ also Alvarez.\Royal Atl.
Dev, Inc., 610 F.3d 1253, 1264 (11th Cir. 2010) (“The methods of presenting a

prima facie case are flexible and depend orp#Hrécular situation.”)

14



1. Plaintiff's Non-Removal Claims

Defendantontends thasummary judgment is appropriate flaintiff's non
removal discriminatiortlaims becauséhe allegedly discriminatory actions do not
rise to the level of an adverse employment actiboc. 47at 17). Plaintiff non
removalclaims amount to seven incidents slllegeswere motivated by race or
color discrimination specifically, Plaintiff alleges tha{l) “she was harassed by
coworkers about where she parked her car; (2) she was denied the opportunity to
retake the window training class and certification exam while she was still inbeligi
to retest; (3) she did not receive mail regarding conversion opportunitieaftarti
the selection period closed (but admits receiving same packet by email and
submitting selections)4) she was issued letters of warnings for failing to maintain
a regular work schedule; (5) she was denied Worker's Compensation by the
Department of Labor and a modified duty assignment; (6) her hours were cut [on]
May 20, 2016; and (7) that her Continuance of Pay was not rest{ided. 47 at
17-18).

Resolving all reasonable doubtdHaintiff's favor, none of Plaintiff'sclaims
of alleged discriminatry treatmentcan survive summary judgmentWhen
reviewing the evidence in this case reasonable factfindesould conclude that
Plaintiff was subject to these actions becausber race or colorConsidering

Plaintiff’'s above allegations, she has not presented evidbatihe disputes over

15



parking spaces or letters of warning altered the “terms, conditions, or privileges” of
her employment Holland, 677 F.3d at 1057see also Chapman v. U.S. Postal
Service 442 F. App’x. 480, 485 (11th Cir. 2011o(ding that aletter of warning
was not an adverse employment actidrerePlaintiff hadnot adequately allege
thatit affected the termsconditions, or privileges of her employmerwhile the
remaining allegationsould constitute adverse employment actionsnBfaimust
still demonstrate her employer was had discriminatory reasons for its actions

As Plaintiff hasprovidedno direct eviénce of race or color discrimination,
her case depends on circumstantial evidence. While Plaintiff cteédnpt to
establish a prima facie discrimination case with a comparator, sipedfgssed no
valid comparatoto showthatshe was treated differently than sometsimilarly
situated in all materiatespects See Lewis918 F.3d at 1228. Without @it
evidence or a comparator, Plaintiff can make a prima facie case of discrimination
only by presenting the “convincing mosaic of circumstantial evidence” warranting
an inference of intentional discriminatio®ee id.at 1220 n.6. N reasonable
factfinder however,could concludethat Plaintiff has shown such “convincing
mosaic” of circumstantiakvidence.ld. at 1220 n.6.Smith’s comments about
Plaintiff's skin complexionand her comment to Plaintiff thdtwe are in Toney,

Alabamg” even taken togethedo not aggregate to the “convincing mosaic of

16



circumstantial evidence” required to support a reasoned inference of discriminator
intent.

Nor has Plaintiff presented any circumstantial evidence against any other
superiors tacreate a inference ofrace @ color discriminationindeed, Plaintiff's
only basis for believinghat Mundi discriminated against her wdmat Mundi“just
knew that [her] race was black.” Withaubrecircumstantial evidence, these claims
cannot succee@Doc. 46-2 at 110) Accordingly, Defendant’'s motion for summary
judgment as to Plaintiff’'s Race and Color Discrimination clainGR&ANTED .

2. Plaintiff's Removal Claim

Defendant does not contest that Plaintifiilsal removal wvas anadverse
employment action.Instead, Defendant contends that summary judgment is
appropriate on Plaintiffsemoval claimbecause (1) she has no evidence of
discrimination to make a prima facie case; and@gndant hda “legitimate, non
discriminatory reason” fdiiring her. (Doc. 47at21-24).

Plaintiff contends that her final dismissal was motivated dojor
discriminaton. Plaintiff was distressed after encountering a suspicious man at the
post office, so she returned to work sporadically after the incident. She was
terminated for the last time on July 27, 2016, for failing to maintain a regular work
schedule. (Doc. 46.at11). She believes Ms. Smith fired her in part because of her

color.(Doc. 46-2at131).

17



As with her relatechontermination claims, Plaintiff cannot establish a prima
facie discrimination casé support of her claim, Plaintifssets Smithtargetecher
for her color because she remarked “[Plaintiff] had a very even skinaodeéasked
why [Plaintiff] wore makeup to wotk (Id. at58). Plaintiff presents neither direct
evidence, acomparator nor the requisite “convincing mosaic of circumstantial
evidence” to make out a prima facie case of discriminafdooordingly, Plaintiff
has not proven a prima facie case regarding her last termination.

As Plaintiff as not successfully proven a prima faase regarding any of her
termination claims, it is unnecessary to discuss whether Defendant’s reasons for her
terminations is legitimate or pretefor discrimination Therefore, Defendant’s
motion to dismis®laintiff's Race and Color Discriminatiariaims isGRANTED .3

B. Retaliation Claims

Defendantmoves for summary judgmeann Plaintiff's retaliation claimson
the grounds thgtl) some do not constitute an adverse employment action; (2) there
IS no causal connection between an adverse action and PlaiB&®sactivity; or
(3) Defendant had a legitimate, nRdrscriminatory reason for any adverse

employment action(Doc.47 at 30).

3 The Court notes th&lairtiff pleaded aeparate cau of wrongful termination. Howeveas
Plaintiff tied her wragful terminationclaim intrinsically with discriminationanyremaining
claim is resolved as Plaintiff race and color discrimation claims cannot survive summar
judgment.

18



To establish a primtacie retaliation casender Title VI|, a party must show
“(1) statutorily protected expression, (2) adverse employment action, and (3) a
causal link between the protected expression and the adverse ataglofi’ v.
Runyon 175 F.3d 861, 868 (11th Cir. 199@hternal quotation marks omitted
(quotingGoldsmith vCity of Atmore 996 F.2d 1155, 1163 (11th Cir. 1993})the
plaintiff establisheda prima facie casehe defendant “has an opportunity to
articulate a legitimate, neretaliatory reason for the challenged employment
action.” Pennngton v City of Huntsville 261 F.3d 1262, 1266 (11th Cir. 2001).
Once a defendant meets this burdémg plaintiff has the “ultimate burden” of
proving that the defendant’s reason is pretext for “prohibited, retaliatory conduct.”
Id.

An employee’s complaint about discrimination is protected expression “if the
employee could ‘reasonably form a good faith belief that the alleged discrimination
existed.” Jefferson vSewon Americalnc., 891 F.3d 911, 924 (11th Cir. 2018)
(quotingTaylor, 175 F.3d at 869An adverse action in a retaliation claim refeos
only to “ultimate employment decisions” such as termination, but “actions which
fall short of ultimate employment decisiondideman 141 F.3d at 1456These
actions include demotions or failing to promote an emplagkdinternal citations

omitted).

19



A causal connection can be established if “the protected activity and the
adverse action are not completely unreldtéddeman wWValMart Storesinc., 141
F.3d 1453, 1457 (11th Cir. 1998) (quotidgeks vComput Assocsintern., 15 F.3d
1013, 1021 (11th Cir. 1994 An alleged victim of retaliation must prove “[the]
protected activity was a bfior cause of the alleged adverse action by thd@yap”
Trask v Sec’y Dept of Veterans Affairs822 F.3d 1179, 1194 (11th Cir. 2016)
(quotingUniv. of Tex Sw Med Ctr. v. Nassar 570 U.S. 338, 362 (201)3)Stated
plainly, a plaintiff must show “that had she not complained, she would not have been
[subject to an adverse employment actiodgfferson 891 F.3d at 924see also
Thomas vCooper Lighting Inc. 506 F.3d 1361, 1364 (11th Cir. 200) (“[M]ere
temporal proximity, without more, must be ‘very closeA three to four month
disparity between the statutorily protected expression and adverse employment
action is not enough) (internalcitations omitted).

1. Plaintiff's Non-Termination Claims

As she arguedn response to Plaintiff' gliscriminatory treatment claims,
Defendantargues that Plaintiff cannot succeed on many of her retaliation claims
because they do hoonstitute adverse employment actiofidoc. 47at27). Short
of her three terminations, Plaintiff claims that many negative actions she experienced
were in retaliaon for filing grievances and EEO complaints alleging race and color

discrimination. §eeDoc. 50at4). These alleged adverse actions include: (1) failing

20



to send Plaintiff back for window training and retesting; (2) failing to send an
opportunity for comersion in a timely manngi(3) and being denied worker’'s
compensatioffor her previous injury.

Plaintiff consistently filed grievances and EEO complaints while she was a
Postal Service employeeSdeDoc. 46-2). Because of the overlap that exists
between thesgrievances and EE@ings, Plaintiff contends “that there is a close
temporal proximity between all the events between June 27, 2014 and July 27,
2016.” (Doc. 50 at 37Assumingarguendgthather accusationsideedare adverse
actions andhat the temporal connection is satisfieBlaintiff still cannot survive
summary judgment as to these claiefendant has met its burden of showing a
“legitimate, nonretaliatory reason” for thesalegations Pennington 261 F.& at
1266.Smith pravidedthat Plaintiff was not sent back for window training because
she was ineligible to take it within six months of failing the &est the office needed
“to receive higher approval” before sending clerks to window trainirtgnasnot
a requirement(Doc. 46-1 at 4).Regarding Plaintiff'sconversion opportunityys.

Smith offers evidence that she sent Plaintiff the information about the opportunity

4 Plaintiff asserts that she did not receive an announcement for a new job opportuntiybierOc
2014 that coworker Celeste was considered for. (Do€e2 46 72). However, Plaintiff first
admitted she did not have direct knowledge Ms. Smithleshd@he announcement and later
evidence determined Ms. Smith did not mail this announcemdntDoc. 46-3 at 4). Because
this claim of retaliation is targeted towards Ms. Smith, this claim will not be condidengher,
Plaintiff's letter of warning dér working in an unsafe manner will not be considered as it was
resolved in the grievance process.

21



and confirmed that she received it. (Doc.-46at 5, 24).Finally, Defendant’s
evidence reflectgdhat the Office of Worker's Compensation Progra®@WCP
denied Plaintiff's claim, and there is no evidence that Smith or Mundi had influence
over theOWCPs decision. [d. at53).

The burden therefore shifts Rdaintiff to show thaDefendant’s reasons ase
pretext for retaliationPennington 261 F.3d all266.A showingof pretext requires
a party toshow“such weaknesses, implausibilities, inconsistencies, incoherencies,
or contradictios” with an employer’'s reasons “that a reasonable factfinder could
find them unworthy of credenceJackson vState of Ad. State Tenure Comm'n
405 F.3d 1276, 1289 (11th Cir. 20qguotingCombs vPlantation Patterns106
F.3d 1519, 1538 (11th Cir. 1997%pe also Brooks.\Cty. Comm’n of Jefferson Cty
Ala., 446 F.3d 1160, 1163 (11th Cir. 2006) (A plaintiff has the burden of producing
“sufficient evidence” for a reasonable factfinder to “conclude [defendant’s]
articulated reasons were not believabl&8garding these dlas, Plaintiff has not
presented any evideneexcept her own intuitiorsfrom which a reasonable
factfinder could find the reasons inconsistent, incoherent, or contradictoeg.
Jackson 405 F.3d at 128Because no reasonable factfinder could conclude that
Defendant’s proffered neretaliatory reasons for pretextu@llefendant is entitled
to judgment as a matter of law. Defendant’s motion for summary judgment as to

these claims ithereforeGRANTED.
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2. Plaintiff's Termination Claim

Plaintiff also argues that her fitgkrminaton was based on retaliation because
of her previous grievances and EEO claims filed. However, Plaintiff’'s claim cannot
survive summary judgment, even if there are “overlapping” time pethad<reate
a temporal connectiaasPlaintiff suggests. (Doc. 50 at 3Defendant has presented
a legitimate, nonretaliatory reason fahisfiring. When Plaintiff was terminated for
thefinal time,Defendannoted that she had failed to report consistently to work and
had thus been fired férerexcessive absencgBoc. 461 at 12) With a legitimate
nonretaliatoryreason established, Plaintiff must show these reasorspustext
for retaliation.But again Plaintiff offers no evidence that Defendant’s proffered
reasons were pretextudlesidesher own suspicions Becauseno reasonable
factfinder could concludetha Defendant’s reasons apgetextual,Deferdant is
entitled to judgment as a matter of law on this clafacordingly, Defendant’s
motion for summary judgment asRtaintiff's retaliation claim iISSRANTED.

C. Hostile Work Environment?®

Finally, Defendant challenges Plaintiff's claim that she experienced a hostile

work environment while a Post Office employee. (Doc. at730). Defendant

® Plaintiff does not unambiguously argue that she experienced a hostile wodnemasit in her
amended complaint. (Doc. 26). Allegations of hostile work environment are includked wit
Plaintiff's disparate treatment allegations. However, the Court willesddhis issue as Defendant
included argument in its brief supporting its Motion for Summary Judgment. (Doc. 47).
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contends thaPlaintiff's harassment claims, even when aggregated, “are insufficient
to support a hostile work environmesiaim.” (I1d.).

A hostile work environmentis a “workplace is permeated with
‘discriminatory intimidation, ridicule, and insultthat is ‘sufficiently severe or
pervasive to alter the conditions of the victim’s employment and create an abusive
working ervironment” Harris v. Forklift Sys, Inc., 510 U.S. 17, 21 (1998juoting
Meritor Savings Bank, FSB v. Vinsoh/7 U.S. 57 (1986)A party seeking'to
establish a hostile work environment claim must sh@y that he belongs to a
protected group; (2) that he has been subject to unwelcome harassment; (3) that the
harassment must have been based on a protected characteristic of the employee, such
as national origin; (4) that the harassment was sufficieethgre or pervasive to
alter the terms or conditions of employment and craadescriminatorily abusive
working environment; and (5) that the employer is responsible for such environment
under a theory of vicarious or direct liabilityMiller v. Kenworthof Dothan Inc.,

277 F.3d 1269, 1275 (11th Cir. 200&ealso Reeves. .H. Robinson Worldwide

Inc., 594 F.3d 798, 807 {th Cir. 2010) ¢bserving thata plaintiff must show that

her employer discriminated because of her membership in a protected group, and
that the offensive conduct was either severe or pervasive enough to alter the terms
or conditions of employment.Regarding the fourth elemeoitthe test, “a @intiff

[must] prove that the work environment is subjectively and objectively hostile.”
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Adams v Austal U.S.A, L.L.C, 754 F.3d 1240, 1249 (11th Cir. 201¢&jting
Mendoza v. Borden, Incl195 F.3d 1238, 1256 (11th Cir. 1999otably, even
though a offendedparty may be subjected to offensive action or languagle”
VIl is not a civility code.”Reeves594 F.3d aB07, seealso Alvarez 610 F.3d at
1266 (“[The Court] does not sibs a ‘supepersonnel department™) (internal
citations omitted).

Construing the facts in the most favorable light to Plaintiff, she has not created
a genuine dispute of material fact that she was subjected to a hostile work
environmentThe circumstances she described are not suchdivtto a workplace
“permeated with discriminatory intimidation, ridicule, and insuatris, 510 U.S.
at 21.While Plaintiff certainlyhad negative experiencesth her supervisor and
coworkers,even if Plaintiff could satisfy the first two elements of a hostile work
environment claim, she could not satisfy the third: no reasonable factivodéat
conclude thathe allegedly hostilcommentsandactions werdased orPlaintiff's
race or colorFor example, her coworker Ms. Lee telling her that she was performing
a job function incorrectly may have been irritating, but Plaintiff has not presente
any evidence that would lead one to concluee’s comments wermiscriminatory.
Further,even if the comments Ms. Smith made about her skinw@ne motivated
by Plaintiff's color, no reasonable factfinderould conclude thathey were severe

or pervasive enough to constitute a hostile work environment. If true, comments
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about Plainff’s appeance aranappropriate. However, under Elenth Circuit
precedent, these gidentsdo not rise to a level that is actidie. Therefore, as
Plaintiff has not created a genuine dispute of materiabfaittis issue, Defendant’s
motion for summary judgment on this clainGRANTED.

IV. CONCLUSION

For the reasons stated above, Defendant’'s motion for summary judgment
(Doc. 46) isGRANTED. A separatdinal judgment will issue contemporaneous
with this order

DONE andORDERED this March 31, 2020

4

LILES C. BURKE
UNITED STATES DISTRICT JUDGE

26



