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MEMORANDUM OPINION

In capital litigation, he stakes are high-ortunately,counsel who represent capital
defendants argenerally (and admirably) committed to their chosen work. It is hard work
lawyers whorepresent qaital defendantdeel the full weight ofthe world (or, at leastheir
client’slife and future) on their shoulders. Theystpour heart, soul, and health (not to mention
resources) into their trade. And, when they are unsuccessful (as they oftéhegnaalize that
every move they make will be second guessed. That is the wayaitdisnust be, because
Congress and the courts have establishedosousframework to review counselsonductto
ersure counsel provided constitutionally adequate repratsem Additionally, the federal
habeas statute requires federal courts to review state courts’ handlipgisdreer’'sconviction,
sentence, and postconviction clairBefore the state cafwield the sword, as a general rule,
that type of review must ocur. This case is no different. Petitioner James Edward Barber has
presented a number of claims which call upgaacourt to review both his trial counsel's and the
state courts’ handling of his trial, appeal, and postconviction proceedings.

Onre of Barber’s claims presents a particulanieresting questioriVhat happens when

counsel’'s performance is limitetbt by the lawyer’'s unreasonable deficiency but, rather, by a
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client’'s own choice® The Supreme Court has spoken directly to that scenario. Aaldistthe
circumstancepresented bythe first of Barber's claims in this case. During his pretrial
proceedings and at his trial, Barber insisted he did ndDkilbthy Epps. In fact, he di@here is
no question about thaéfter his trial and direct appk he admitted it. Bugarlier,in the tria
court, Barberinsisted he was innocent and refusegéomit his lawyers to preseahy defense
that would havenvolved admittinghe killed Epps.

Not until &ter his conviction and death sentence became final did Barber change his tune.
He now says he killed Epps, btihere were mitigating circumstances involvede Mas
intoxicatedwhen he killed heanddid not kill herduring a robbery. Botthesedefenses had the
potential, if believed by the jury, to sgaBarber’s life. But, they were never assert@arber
says they should have been. He claims that, even though he insisted at thettmsdatvgers
not present those defensdbeir failure to present them violated his constitutional right to
effective assistance of counsel.

Barber makes a number of other claims, tde.raises &tricklandclaim based on his
counsel’'s penaltphase performance, challenges certain rulings ottaetrial and appellate
courts, and makes claims based on the prosecution’s conduct and other circumstandealof his
Accordingly, hehaspetitioned for a writ of habeas corpus under 28 U.S.22%4 challenging
his 2003capital murder conviction and death sentence in Alabama state court. (Dod.he
parties havdully briefedBarber’'sclaims.(Docs. #1, 20, 23. After careful consideration afach
of his claims in light ofthe record, the pleadings, and the applicable provisions of 28 U.S.C.
§ 2254, the courtconcludesthat Barber has not shown he is entitled to habeeelief.
Accordingly,and for the reasons stated beldwg petition for a writ of habeas corpus is due to

bedenied.
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Background and Procedural History

To discussthe issues raised bgarber’sfederal habesa petition, the court need only
briefly recount the crime at issuBarberwas convicted and sentenced to deatiMadison
County, Alabama, for the murder Blorothy Eppsduringthe course of firstdegree robbery
SeeAla. Code 813A-540(a)(2) Barber v. State952 So. 2d 393, 400 (Ala. Crim. App. 2005)
Barber knew Epps before killing hédarber, 952 So. 2d at 40He previously had aomantic
relationship with Epps’ daughter, and he had performed repair work at the Epps home st the pa
Id. at 401, 405. One weekend in May 2001, Barber entered Epps’ home while she was alone and
beat her to deatld. at 40205. There was no evidence of forced entry at the Epps home, making
it more likely than not thaBarber gained access to the home easily becauss atquaintance
with Epps.Id. at 401. The evidence at trial showed tBatber first struck Epps in the face with
his fist and then inflicted multiple blufiorce injuriesusing a claw hammetd. The medical
examiner who performed Epps’ autopsy foundderce of nineteen different lacerations and
seven fractures in the head or skull caused by the bldws.

Crime scene investigators discovered a large amouBpp$’ blood all around the area
she was found, including the floor, walls, furniture, andiragi Id. at 402. They also found a
bloody palm print on a counter in the area where Eppsfoussl. A latent print examiner with
the Huntsville Police Department later compared the bloody print to the knownppalinof
Barber and testified unequivocallyat the palm print found on the countertop was Barbkt’s.
at 402.

State authorities took Barber into custody on May 24, 2001, less than one week after the
murder.Id. at 403. Investigator Dwight Edger interviewed Barber three times betwegr23/1a

andMay 25, 2001 and each time Barber waived Branda rights and agreed to speak with



Edger Id. at 404. In the first two interviews Barber denied any knowledge of the crime, but in
the third interview he confessed to the crime after Edgar informed ham offficers had
recovered his bloody palm print from the crime scésheat 404-05.

During the third interviewBarber became very emotional and stated that “he had been
using cocaine all day” on the day the murder and that “he wasally ‘f—ed up’ and did not
plan to kill the victim.”ld. at 404. He went on to describe Epps’ killing in some detail:

And | was going over to see [Epps]. | stopped over there and was going to talk

to her about the shutters and all of a sudden | just figured, well, you know, she’s

probably got a few bucks, you know, | should ask her for some money, and | just

turned around and hit her. Something came over me, | just BO@khed

around and hit her.

(Vol. 23 at 1238). Barber further explained in the third interview that he:

hit the victim with his hands and then with a hammer; that he threw the hammer

in the trash and took the #fa bag; that he took the victimmpurse because it

looked good and not to rob her; and that he threw the bag, purse, and his shoes in

a dumpsgr at a carwash.

Barber, 952 So. 2dat 405.During the third interviewBarber estimated that he killed Epps
around 7:00 pm on Saturday, May 19, 20d1.

Barber was triedor capital murder in Madison County Circuit Coutis trial began on
December 92003.(State Court Record, Vol. 8, Tab® at 407): On December 15, 2003e
jury found Barber guiltyf murdering Epps during the course of a robbery. (Vol. 11 at 10898).
December 16, 2003, the jury recommended by a vote of eleven to one thatlizademtenced
to death. (Vol. 12 Tab R32 at 1330). On January 9, 2004, the trial court accepted the
recommendation of the jury and sentenced Barber to d&ath.12, Tab R34 at 1361;Vol. 12,

Tab R35 at 270).

! References to the state court record are designated “(Vol. _ afThe)&ourt will list any page number
associated with the record by reference to the number in the upper righttwaer of the page, if available.
Otherwse, the page number will correspond with the number at the bofttina page. Additionally, citations to the
record willgenerallyinclude an easily identifiable tab number close to the cited matérae available
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Barber appealed to thelabama Court ofCriminal Appeals challenging his conviction
and sentence on a variety of constitutional grou8de. generallarber, 952 So. 2d 393. The
Court of Criminal Appeals affirmeddber’s conviction and sentendd. at 464. The Court of
Criminal Appeals denied Barber’'s petition for rehearing on July 8, 2005, andlabama
Supreme Courtleniedhis petition for writ of certiorari on September 22, 20G6.at 393. he
Supreme Courdf the United StatedeniedBarber’spetition for writ of certiorarion March26,
2007.Barber v. Alabama549 U.S. 1306 (2007).

Barberfiled a petition for state postconviction relief unddabama Rule of Criminal
Procedure 32. (Vol. 1,ab R47 at 14. After conducting a hearing, tidadison County Circuit
Court denied his peton. (Vol. 22, Tab R59 at 1115. The Alabama Court of Criminal Appeals
affirmed.(Vol. 29, Tab R65at 26. Barber then filed an application for rehearing in the Court of
Criminal Appeals, whictwasdenied. (Vol. 29 at Tab86). Finally, Barber filed a petition for
writ of certiorari in the Alabama Supreme Court on August 17, 2015. (Vol. 29 at-6ahp. Rhe
Alabama Supreme Court denied the petition on September 25, 2015. (Vol. 29 at Tab R-68).

In March 2016, Barber filed his federal habeas petition in this court. (Bag.
Respondent Jefferson Dunn, Commissioner of the Alabama Department of Correctierts, ass
that each oBarber’s claims for relief lacks merit and that the petitiothexreforedue to be
denied.(Doc. #20). Barber has filed a rephyief in support of his petition. (Doc.28). Before
addressinghe merits oBarber’spetition, the court explains the standard of review that applies
to hisclaims.

Il. Standard of Review
Each of theclaimsraised inBarber'sfederal habeas petition wasepiously raised on

direct appealfrom his convictionor in state postconviction proceeding3ecause Barber



petitioned the Alabama Supreme Court for a writ of certiobath on direct appeal and
following postconviction proceedings, he hasvok[ed] onecomplete round ofAlabama’s]
estallished appellate review procésand thereby exhausted his state court remedies as required
by 28 U.S.C8 2254(b)(1).0’Sullivan v. Boerckel526 U.S. 838, 8451999) see alsdSmith v.
Jones 256 F.3d 1135, 1141 (11th Cir. 200Pruitt v. Jones 348 F.3d 1355, 1359 (11th Cir.
2003). Thus, there are no exhaustion mocedural default issues raised Bgrber’s federal
habeas petition.

The claims in Barber’'s petition are governed thg deferential standard of review
mandated by Congress in 28 U.S.€2254(d).Under that standard, faderal court may grant
habeas corpus reliéh a state prisondor claimsadjudicatedn the meritdy astate courbnly
if the petitioner shows that the state court proceedings resuléeddaision that was

(1) “contrary to, or involved an unreasonable application of, clearly establigteral
law, as determined by the Supreme Court of the United States,” or

(2) “based on an unreasonable determination of the facts in light of tbeneei
presented in the State court proceeding.”

28 U.S.C. 8254(d)(1), (2) see alsoNoodford v. Visciotfi537 U.S. 19, 24 (2002%fating that
§2254(d) requires a “highly deferential standard for evaluating-staté¢ rulings, which
demands that d&court decisions bgiven the benefit of the doubiinternal citation and
guotation marks omittefl) This court’s review oBarber’s claims under 8254(d)(1) is limited
to the record that was before the state courts that adjuditetsel claimo©n themerits.Cullen

v. Pinholster 563 U.S. 170, 181 (20119imilarly, the state courts’ decisions must beasured
against [the Supremé€]ourt’s precedents as of the tintbé state coustrendeedtheir decisions.

Id. at 182 (internal quotation marks oray.



Section 2254(d)(1)'s‘contrary to” clause applies when the state court reaches a
conclusiam “opposite to that reached by the Supreme Court on a question of law or if the state
court decides a case differently than tBeipreme Court has on a set of mesially
indistinguishable facts Jones v. GDCP Wardei@53 F.3d 1171, 1182 (11th Cir. 2014u6ting
Williams v. Tayloy 529 U.S. 362, 413 (2000(brackets omitted)An “unreasonable application
of Supreme Court precedennder 8254(d)(1) occurswhen the state court “identifies the
correctgoverning legal principle from the Supreme Caudecisions but unreasonably applies
that principle to the facts of the prisoreercase.”ld. (quoting Williams 529 U.S. at 413
(brackets omitted)The Supreme Couhas explained that amfireasonable application of” its
prior holdings must be “objectively unreasondabiet merely wrongso, even “clear error” will
not suffice to allow relief undehis clause of 254(d)(1) Lockyer v. Andrades38 U.S. 63, 75-

76 (2003). Rather, “[u]nder 8254(d), a habeas court must determine what arguments or theories
supported . . the state cours decision; and then it must ask whether it is possible fairminded
jurists could disagree that those arguments or theories anesiatent with” gorior holding of

the Supreme Courtdarrington v. Richter562 U.S. 86, 102 (2011J his question the Supreme
Court has observed, is “the orjyne] that matters under Z2254(d)(1).”Lockyer 538 U.S. at 71

To the extent thaBarberdisputes a factual determination by the state cothis court may only
overturn astate court’'dactual findings ifBarber“produces ‘clear and convincing evidence’ that
those findings are erroneouddnes 753 F.3d at 1182 (quoting 28 U.S.C. § 2254(e)(1)).

To determine whether Barber is entitled to habeas relief based on a claim that was
adjudicated on the merits in state coarfederal habeas court looks to the decision of “the last
state court to decide [the] claim..” Wilson v. Sellers138 S. Ct. 1188, 1192018) see also

Newland v. Hall 527 F.3d 1162, 1199 (11th Cir. 2008)T] he highest state court decision
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reaching the merits of a habeas petiticmearlaim is therelevant state court decision.”n
Barber’s case, the relevant decisions the opinions of the Alabama Court of Criminal Appeals
affirming his conviction and sentence on direct appBatber v. State952 So. 2d 393Ala.

Crim. App. 2005)and affirming the denialf his Rule 32 petition in postconviction proceedings,
(Vol. 29, Tab R65 at 126). Where, as here, the last state court to decide a prisoner’s federal
claim “explains its decision on the merits in a reasoned opinion,” a federal swoply reviews

the specific reasons given by the state court and defers to dassms if they are reasonable.”
Wilson 138 S. Ct. at 1192.

The court’s review ofBarber’s § 2254petition is highly deferential to the state courts’
resolution of his claimsSee Ferguson v. Cullive627 F.3d 1144, 1146 (11th Cir. 2008). If
“fairmindedjurists could disagree” on tledrrectness of the state court’s decision, federal habeas
relief is precludedHarrington, 562 U.Sat 101.

[I. Barber’'s Claims for Relief

Barber through counsel, has asserted a number of claims in his § 2254 petition. The court

addresses eagcim turn.

A. Barber’s Guilt-PhaseStrickland Claim

Barber first claims he received ineffective assistance of counsel atithphgise of his
trial, in violation of the Sixth Amendment as interpretedsinickland v. Washingtor66 U.S.

668 (1984). (Doc. # 1 at 29-78)

2 When the last state court to decide a prisoner's federal claim on the noestsal without a reasoned
opinion, the Supreme Court has instructed federal habeas courtsalo through’ the unexplained decision to the
last related stateourt decision that does provide a relevant rateSnand to then presume that the unexplained
decision adopted the same reasoriiMfilson 138 S. Ct. at 1192. Here, the Alabama Supreme Court declined to
engage in discretionary review of Barber’s conviction and sentena® eithdirect appeal or durirfys Rule 32
proceedings. Thus, the last state court to consider Barber’s claims oreths was the Alabama Court of Criminal
Appeals, which provided reasoned opinions both on direct appeal and on appehEfdsnial of Barber's Rule 32
petition. Wilsoris “look through” rule is therefore inapplicable in this case.
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An ineffective assistance of counsel claim under the Sixth Amendment has tvemtslem
First, a defendant “must show that coursglerformance was deficiehtStrickland 466 U.S.
668, 687(1984) Second, he must show that ceels deficient performance prejudiced his
defenseld.

To establish deficient performance, a defendant “must showdbatel’srepresentation
fell below an objective standard of reasonablefiedgrrington, 562 U.S.at 104 (internal
guotation marks ortted). Reasonableness must be determined by reference to “prevailing
professional norms.Chandler v. United State218 F.3d 1305, 1313 (11th Cir. 20@éh banc)
(quotingStrickland 466 U.S. at 688Reviewing courts “must apply a ‘strong presumptithrat
counsel'srepresentation was within thevide rangé of reasonable professional assistahce.
Harrington, 562 U.S. at 104The burden is on the defendant to show “t@insel made errors
so serious that counsel was not functioning as the ‘counselamjead the defendant by the
Sixth Amendment.1d. (quotingStrickland 466 U.S. at 687).

To establish prejudice, a defendant “must demonstrate ‘a reasonable probaddilibyut
for counséls unprofessional errors, the result of the proceeding would have been different. A
reasonable probability is a probability sufficient to undermine confidence in thenmeitt Id.
(quoting Strickland 466 U.S. at 694). To show prejudice, “[i]t is not enough ‘to show that the
errors had some conceivable effect on the outcome of the proc&ediihgquotingStrickland
466 U.S. at 693). Rather, “[cJounsel’s errors must be ‘so serious as to deprive the defeadant
fair trial, a trial whose result is reliable.ld. (quoting Strickland 466 U.S. at 687). In other
words, “[t]he likelihood of a different result” absent counsel’'s deficient performancet“bais

substantial not just conceivableld. at 112 (emphasis added).
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The Supreme Court has descril&tdcklands standard as “highly deferentiald. at 105
(internal gqiotation marks omitted). It haxplained that “[gJrmountingStricklands high bar is
never an easy taskid. (internal quotation marks omitted). Thus, when reviewing a state court’s
adjudication of &tricklandclaim under 8254(d)’s highly deferentigdtandard, a federal ot
must be “doubly deferentidlBurt v. Titlow 571 U.S. 12, 15 (2013)nternal quotation marks
omitted). That meansgiving “both the state court and the defense attorney the benefit of the
doubt.” Id. Because “[t]heStrickland standard is a general one,” “the range of reasonable
applications” under 8254(d) “is substantial.’Harrington, 562 U.S. at 105. Thus, “[w]hen
§ 2254(d) applies, the question is not whether cousiseitions were reasonable. The question is
whether there isany reasonable argument that counsel satisBédcklands deferential
standard. Id.

Barberraised his guilphase ineffective assistance claim beftbre Alabama Court of
Criminal Appealsvhen he appealdthe denial of his Rule 32 petitiorle contendshe Court of
Criminal Appealsunreasonablyejectedhis guilt-phaseineffective assistance of counsel claim.
The court divides its discussion of this claintoirthree parts. First, irecountsBarber’s
arguments that he received ineffective assistanceoohsel at the guilt phase of his trial.
Second, it reviews thgtate court’'geasoning in rejecting Barbertdaim. Third, it explains why
the state courheither acted contrary to nor unreasonably applied clearly established Supreme
Court precederih rgecting Barber’s claim

1. Barber’'s Arguments

Barber arguesiis trial counsel were deficient during the guilt phase of his trial for two

principal reasons: (1) they failed to adequately investigate and disatissBarber two

alternativelines of defense an@) they pursued an “impossible” innocence defense at trial to the

13



exclusionof other more viable defensdisey could have presentede claims trial counsel’s
performance prejudiced him because evidence he presented in state postconvictedingsc
adually proved the alternative defenses that trial counsel failed/&siilgate and present at trial,
and those alternative defenses could have reduced his conviction from a caertaé dff a
noncapital offense.
a. Failure to Investigate Alternative Defenses

First, Barberfaults his trial counsel for failing to thoroughly investigate and present a
manslaughter defense based on evidence that he was intoxicated at the tenaiofdtBarber
claimsit was objectively unreasonable for his counsel not tosigateandinform him ofthe
possibility of arguing that h&as so intoxicated at the time of the killing that he was incadble
forming the specific intent to kill required for a murder conviction under Aladama(Doc. #1
at 1159-75) Barber'sargumentis based on several sources of evidence tending to show his
intoxication at the time of the crime and his genprapensity for substance abuse.

In Barber’s videotaped confession to police, he stated that on the day he killed Epps:

[1] had been doing coke all day long at my house. The stuff just makes you fucked

up. And | was going over to see [Epps] | stopped over there and was going to

talk to her about the shutters and all of a sudden 1 just figured, well, you know,

she’s probably got a felwucks, you know, | should ask her for some money, and

| just turned around and hit her. Something came over me, | just Bo&QMed
around and hit her.

| just turned around and hit her. | don’t know why, Itjus. | guess | was just all
fuckin’ drugged up and.. | don’t know. | was, | was fucking insane almost, you
know.

(Vol. 23 at 1238, 1241). Barber’s videotaped confession was admitted in evidence atdrial

played for the jury(Vol. 10 at 98-82) There is no dispute Barber’s couhsere aware of the

confession.

14



Trial counselwerealso aware that Barber had a history of substance abuse and addiction.
Barber explained his experience with cocaine addiction in his videotaped confession:

And once you start doing, you just can’t stop. | mean, once you start doing that

stuff, you can’t stop doing it. It takes a hold of you and you just—you spend every

fucking penny you got on it. It makes you all fucked up. But yet you can't stop

doing it.

(Vol. 23 at 1242).

Dr. Marianne Rosenzweig, a forensic and clinical psychologist hired ¢ssaBarber’'s
competency to confess, also reported Barber’s history of cocaine and abakelto Barber’s
counsel[Barber] was using a few hundred dollars’ worth [of cocaine] at a time twicesh ate
the time that he was arrestéor Epps’ murder]. .. Mr. Barber also reports that he has had a
problem with alcohol since his early 20’s. .” (Vol. 23 at 121611). In light of this evidence,
Barber claims his trialaunsel’s failure to investigate andsduss ananslaughter defenseth
him was objectively unreasonable.

Secongd Barberalso faults his trial counsel for failing to thoroughly investigate and
discuss with hima defense based on the theory that Barber committed robbery as a mere
afterthought to the murder. In Alabanmayrder is a capital offense if committed during a first
degree robbenAla. Code 813A-5-4(a)(2). The state charged Barber with capital murder based
on the allegation that he killed Epps during the commission of a robkspgcifcally, thathe
stole her purse after beating her to de@ol. 1, Tab R1 at 9). Under Alabama law, “a robbery
committed as amere afterthoughtand unrelated to the murder will not sustain a conviction
under 8 13A5-40(a)(2) for the capital offense ofurder-robbery.Tonnolly v. State500 So. 2d

57, 63 (Ala. Crim. App. 1985Barber argues that statements in his confession showed he lacked

the intent to rob Epps before killing hdde claimshis trial counsel unreasonably failed to
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investigate andhform him of themere afterthought defense, whidghimplemented could have
reduced his conviction fro capital to noncapital murder.

Barber claims several statements in his taped confession show that his tBpfisof
purse was a “mere afterthought,’ratated to his decision to kill her. He points to his description
of the killing as unplanned, illogical, and purposeless:

| mean | just don’t even know how it happened like. | just kinda snapped. | mean,

we weren’t arguing or nothing.. | just thought | needed some money, you

know. .. | just figured, well, you know, she’s probably got a few bucks, you

know, | should ask her for some money, and | just and I just turned around and hit

her. Something came over me. | just BOS#urned around and hit herdbn’t

know why.

(Vol. 23 at 1236, 1238). He also points to his response when asked what he did with Epps’ purse:
“I didn’t take the purse to rob her. | just figured it looked good, | was like, freaking (Mdl”

23 at 1237). In light of this evidencBarber claims his trial counsel’s failure to investigate and
discuss a mere afterthought defense with him was objectively unreasonable.

Barber admitted to killing Epps at his Rule 32 evidentiary heabuatgat the time of his
trial “he insisted . .thathe was innocent and had nothing to do with Epps’s murder.” (Vol. 29,
TabR-65 at 14). Indeed, the state courts found that Barber “would not consider anyedb&gns
required him to admit that he killed Epps” ahét he“refused” to consider “trying the case on
the basis that [he] was intoxicated when he killed Eppsl” gt 13). Barber nevertheless
maintains that “just because a defendant insists he is innocent and demandsuitisai
pursuel] an innocence defense does not make it reasonable for counsel to follow his wishes.”
(Doc. #1 at 46, 1B8). In short, Barber argues his counsel were deficient for failing to “make an
informed evaluation of all possible defenses” and “have meaningful discussionbimitapout

these defenses and the realitiethefcase.”Ifl.). The import of his argument is that, had counsel

investigated and discussed the manslaughter and mere afterthought deiémses), Barber
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likely would have instructed counsel to pursue those dedeinséead of complete innocence,
thereby potentiallyavoidinga capital conviction.
b. Pursuit of an “Impossible” Innocence Defense

Finally, in addition to failing to investigate and inform him of alternative defenses,
Barber faults his trial counsel for in fgotirsuing an innocence deferesgrial -- a defenséhe
now characterizes admpossible” -- instead of the more viable manslaughter and mere
afterhought defenses discussed above. Barber claims evidence that could have Heen use
support both the intoxication and mere afterthought refe was presented at tridlespite
counsel’s failure to investigateSpecifically, Barber points to statements in his videotaped
confessiorregarding his cocaine usage on the day of the crime and his statement, “I didn’t take
the purse to rob her. | juBgured it looked good. ..” (Vol. 23 at 1237). Because the confession
was played for the jury, Barber claims it was objectively unreasonabhesftnial counsel not to
argue the intoxication and mere afterthought defenses to the jury. Thougir ilBadgnizes that
his counsel obtained jury instructions on the legsduded offenses of manslaughter, felony
murder, and intentional murddiol. 11, Tab R21 at 114755), and specific instructions
regarding the intoxication and mere afterthought detefideat 115253, 1166),he claims the
manslaughter instruction “was rendered meaningless because Trial Couedelofanake any
argument to the jury that Mr. Barber’s intoxication at the time of the offemsle have deprived
him of the requisite int&.” (Doc. #1 at 5651). He also criticizes his trial counsel for making
“only a halthearted attempt” to argue that the state failed to prove the killing occurred thei
commission of a robberyld. at 53). In short, Barber claims it was objectivetyeasonable for
his counsel to primarily pursue an innocence defense at trial and to giveslsfiforto what he

contends were the more viable intoxication arete afterthought defenses.
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C. Prejudice

Barber claims he was prejudiced by his trial coundellsre to investigate and discuss
the manslaughter and mere afterthought defenses with him and their decisionait steie
an innocence defense trial He argues that evidence presented at his Rule 32 hearing proved
the manslaughter and mere ateught defenses. And though he does not expressly argue it,
Barber implies that had his trial counsel adequately investigated andseéidd¢hse manslaughter
and mere afterthought defenses with him, he would have instructed his counsel to pursue those
defenses at trial instead of the innocencerdfde insisted on at the time.

At his Rule 32 hearing, Barber testifiatbout his drug and alcohol use on the day he
killed Epps and the day prior to the killing. (Vol. 26 at 4Q8. He prefaced his testimony b
stating, “Like | said, my memory is what it is and | can’t tell you every tirs®pped and got
crack during tis period. But I'm going to doy best.” (d. at 403). He alsgave the following
caveatabouthis estimatesf the amount of drugs and alcohol he consumed prior to killing Epps:
“I mean, you know, none of these numbers that I'm giving you are gospel becauswiis a
time ago and | was pretty messed ujpd’ &t 407). He proceeded to testify that on the day before
he killed Epps he smoked several hundred dollars’ worth of crack cocaine, likely took four t
seven prescription pain pills, and drank a case of beer and a large bottle.dfdviae40407).
He fell asleep that night and woke up at approximately 6:00 or 6:30 am the next m@diat.
407). On the day of the crime, Barber testified that he continued to use crack cocaine,
prescription pain pills, and alcohol prior to killing Eppkl. @t 408). When asked how much
alcohol he drank that day, Barber responded: “I couldn’t tellwitlu any-- really with any kind
of truth to it. It was quite a bit.1q. at 408). He nevertheless proceeded to testify that he smoked

several hundred dollars’ worth of crack cocaine, took at least four to figerjgton pain pills,
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and drank at leash case of beer before killing Epps that evenind. & 40914). Barber
described the extent of his intoxication at this point, shortly before he killed &ppsery, very
intense,” and stated he was “very wastetil” &t 414).

Barber also offered thexpert testimony of Dr. Alexander Morton at his Rule 32 hearing
to explain how his alleged intoxication could hafeected his ability to fan the intent required
for a murder conviction.ld. at 452521). Dr. Morton testified that crack cocaine users t@
“mildly violent to extremely violent'andcan experience cognitive impairme(it. at 483, 486
87). Dr. Mortonalso testified that using the combination of substances Barber used on the day he
killed Epps could lead the user to be unable to control his actldnat £10).

Barber also testified regarding the mere afterthought defense at his Rulari3®.hide
stated thahe went to Epgshome to pick up a shutter he had been repairing for ldeat(412).
He described his attack on Epgsunprovokedand unplannedid. at 41415) (“[I] just seemed
to snap. .. and | don’t know why. .. | do know that | [killed her]. And | don’t know why.”).
And he explained that his intent to steal Egpg’'se did not arise until sometime after the killing,
when he returned to the crime scene to make it look like Epps had been killed by a random
intruderduring a robbery(ld. at 417) (“I thought, ‘Maybe | can make it look like a crime,’ you
know, ‘somebody broke in here.” So | moved a few things around, pulled out the phone jacks.
And | threw her pocketbook in that garbage bag with the hammeAnd | left and | went
home.”).

Finally, Barber also testifiedt his Rule 32 hearintpat his trial counsel failed to discuss
with him the possibility of pursuinghe manslaughter or mere afterthought defensebt@n a

noncapital conviction.ld. at 426-27).
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Based on the evidence presented at his Rule 32 hearing, Barber contends there is a
“reasonable probability that, but for [his] counsel's unprofessional errors,esiét of his guik
phase trialwould have been differenStrickland 466 U.S. at 694He suggestdghat had his
counsel adequately investigated the manslaughter and mere afterthoughtsgdefethskscussed
those defenses with him, he likely would have instructed his trial counsel toeptirsse
alternative defenses in hopes of obtaining a noncapital conviction. endlaims that had
counsel pursued those alternative defenses at trial instead of an ‘iingdossocence defense,
there is a rasonable probability that he would have been convicted of manslaughter or
noncapital murder.

2. The State Court’'sDecision

Barber presented hiStrickland claims to the state courts in a Rule 32 postconviction
proceeding.The Alabama Court of Criminal Appeahffirmed the Rule 32 court’s denial of
Barber’'s guiltphase ineffective assistance claim. (Vol. 29, Tab5Rat 1619). The Court of
Criminal Appeals held that Barber’'s counsel were not deficient for fatngursue the
manslaughter and mere afterthought defenses because both defenses “would hes@ requi
Barber to admit that he killed Eppsnd “[tlestimony at the evidentiary hearing revealed that
Barber denied killing Epps” at the time of his trial and instead “insisted that triabebpursue
an innocence defense.ld( at 12). In light of Barber’s insistence that trial counsel pursue an
innocence defense, the state court concluded that “Barber failed to prove that couasel we
ineffective in their investigation and presentation of alternativendete” (d. at 14). The court
also found that “Barber failed to prove that he was prejudiced by counsels’ decision not to
present alternative defenses” at triddl.); The relevant portions of the state court’s opinion are

worth quoting in full:
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[B]oth [the manslaughter and mere afterthought] lines of defense would
have required Barber to admit that he killed Epps. Testimony at the evidentiary
hearing revealed that Barber denied killing Epps and insisted that triasedou
pursue an innocence defense. [igatis trial counsel testified that he “made sure
Mr. Barber knew all about the evidence and all about the discovery material that
we had, the evidence that the State would hawas intending to present at trial
to convict him, and also the law that applied to all of that.” (R. Bda) counsel
also testified that he and -counsel discussed with Barber the option of pursuing
lessefrincluded offenses as well as presenting evidence that Barber was
intoxicated at the time of the crime. The following exu@occurred during the
evidentiary hearing:

“[Barber’s Rule 32 Counsel]: Were you aware in December 2003 that in a
capital case, where specific intent is an element of the offense, that you
could have put on a case involving voluntary intoxication togate the
guilt?

“[Barber’s Trial Counsel]: Yes.

“[Barber’s Rule 32 Counsel]: Did you consider that in December 2003?
“[Barber’s Trial Counsel]: Yes.

“[Barber’s Rule 32 Counsel]: Did you discuss that with Mr. Barber?
“[Barber’s Trial Counsel]: Yes.

“[Barber’'s Rule 32 Counsel]: So you were aware that was an option but
you chose not to litigate the case on that basis; correct?

“[Barber’s Trial Counsel]: No. That's not correct. Mr. Barber was aware
of it and refused to even discuss that option withatual. And said, | will
not consider anything but a trial on the facts; that | am not guilty.”

(R. 67.)

Barber’s trial counsel repeatedly testified that Barber would not consider
any defense that required him to admit that he killed Epps. When asiid ag
whether he talked to Barber about trying the case on the basis that Barber was
intoxicated when he killed Epps, trial counsel stated that Barber “refused to go
down that road and stated that he was not guilty.” (R. Thg following
exchange also ocoed:

“[Barber's Rule 32 Counsel]: So, with respect to the lesser included

offense charge, did you try the case on the basis of a theory that he was
intoxicated at the time he committed the offense?
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“[Barber’s Trial Counsel]: That he could have beenxidated at the time

of the offense? | have no evidence that he was. And | couldn’t suggest that

he was because to suggest that he was intoxicated and should be found
guilty of a lesser offense went against his desires to pursue an absolute not
guilty innoence defense. So to answer

“[Barber's Rule 32 Counsel]: But you didn’'t talk to him aboeut’'m
sorry.

“[Barber’s Trial Counsel]: To answer your question. Did | pursue that in
the courtroom? No.

“[Barber’s Rule 32 Counsel]: Yeah.

“[Barber’s Trial Cainsel]: Now did we pursue it outside the courtroom
prior to trial? Yes. And Mr. Barber was absolutely uncooperative with us
on that regard and we could not make any progress with that.”

(R. 74-75.)Seealso(R. 80) (Trial counsel testified that “[Barbevpuld not allow
us to do anything other than tell the jury that he was absolutely not guilty.”)

At the evidentiary hearing, Barber admitted that he killed Epps. (R. 430.)
However, on crosexamination, the following exchange occurred:

“[Counsel for theState]: And throughout your entire representation with
Mr. Tuten you always maintained, ‘I didn’t do it. I'm innocent.” Isn’t that
right, Mr. Barber?

“[Barber]: That's right.”

(R. 450.) Thus, Barber’s testimony at the evidentiary hearing revealbethes
dishonest with trial counsel and insisted that they investigate and pursuasedefe
theory that Barber knew was false

In its order denying Barber’s petition, the circuit court found that Barber
failed to prove that counsel were ineffective in their investigation and presantat
of alternative defenses. . Those findings are supported by the record.

... A review of the testimony and evidence presented at the evidentiary
hearing reveals that Barber failed to prove that he was prejudicedungets’
decision not to present alternative defenses. In order to present a viable
manslaughter defense at trial, counsel would have been required to tell the jury
that Barber killed Epps, albeit unintentionally. Similarly, in order to pursue a
mereaftethought defense, trial counsel would have to admit that Barber
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committed the murder. However, both trial counsel and Barber made clear at the
evidentiary hearing that Barber refused to admit that he killed anyone.

Thus, trial counsel could ndbe ineffective for adhering to Barber's
wishes. Barber’'s refusal to discuss other options left trial counsel with no
alternatives.The record contains ample evidence that trial counsel informed
Barber of the law as it related to his case but that Barlfese@ to consider
anything other than an innocence defense. The record reveals that Barber
voluntarily chose the course of action that trial counsel ultimately undertook.
Barber cannot now claim that he was prejudiced by the course of action that he
insisted counsel undertake. This rationale applies to Barber’s claim regarding a
manslaughter defense as well as his claim regarding a-afeeghought defense
as each defense would have required Barber to admit that he killed .Epps

Although it is not readily apparent from the face of his petition, the
evidence that Barber presented at the evidentiary hearing as well as his asgumen
on appeal suggest that Barber’'s actual claim was not that trial counsel were
ineffective simply for inadequately iestigating alternate defenses and failing to
present those defenses. Rather, it appears that Barber is arguing that tgal coun
were ineffectivefor failing to convince him to change his mind and agree to admit
that he killed Mrs. Epps. In his brief opgeal, Barber argues that his “insistence
that trial counsel pursue an innocence defense does not absolve their failure to
investigate the manslaughter defense.” (Barber’s brief at 34). Thuse#rapgpat
Barber is arguing that, had trial counsel cortedddhe investigation that his Rule
32 counsel conducted, they would have been able to convince him to admit to the
killing and could have then pursued alternative defenses.

However, the evidence presented at Barber’s evidentiary hearing indicated
that tial counsel did conduct an investigation into a manslaughter defense.
According to trial counsel, he had an “untold” number of conversations with
Barber about lessencluded offenses. (R. 62.) Although trial counsel did testify
that he could not speciily remember a conversation witBarber about a
manslaughter defense, the record contains a letter from trial counsel to Barber
which trial counsel told Barber: “Alcohol and/or drug abuse may give rise to
defenses, mitigation evidence and grounds to suppress statements.” (C. 1225.)
Thus, the record contained evidence suggesting that trial counsel did investigate
and discuss this matter with Barber. Barber failed to offer any evidence, other
than his own selerving testimony, that a more thorough investigation would
have enabled trial counsel to convince him to admit that he killed Epps.

Rule 32.3, Ala. R. Crim. P., provides that “[t]he petitioner shall have the
burden of pleading and proving by a preponderance of the evidence the facts
necessary to rgitle the petitioner to relief.” Furthermoréiw]hen there is
conflicting testimony as to a factual matter., the question of the credibility of
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the witnesses is within the sound discretion of the trier of fact.” Calhoun v, State
460 So. 2d 26&69-70 (Ala. Crim. App. 1984), quotin8tate v. Klay 400 So. 2d

610, 613 (La. 1981)). Because the record contained evidence suggesting that
counsel conducted an investigation into alternative lines of defense and discussed
those defenses with Barber, tbiecuit court was correct in finding that Barber
failed to prove that counsel were ineffective during the guilt phase ofdiis tr

We also note that, in trial counsel’s abawentioned letter to Barber,
counsel discussed evidence that he was invest@ati Barber’'s request. For
example, counsel told Barber that he was, at Barber’s request, attetogtngte
Barber’s cellular telephone records and inquired as to why those recormls wer
important. Counsel also informed Barber that he had filed a mmtioompel the
State to allow him to view the physical evidence and was seeking a courtoorder t
view the crime scene. Thus, counsel’s pretrial investigation appears to have been
driven, at least in part, by Barber’'s false assertion that he was innotesnt. T
supports trial counsel’'s testimony that Barber “refused to even discuss” the
possibility that trial counsel put on a case involving voluntary intoxication. (R.
67.)

In fact, the record reveals that trial counsel spent a great deal of time
investigatng an innocence defense based on Barber's misrepresentations. For
example, trial counsel testified that he spent time investigating two alibis that
Barber put forth, i.e., that Barber could not have committed the crime because he
was at home cooking spagti@vhen Epps was killed and that Barber was with a
prostitute during the time frame in which Epps was killed. (r-4B9 According
to trial counsel, neither alibi proved to be plausible. At the evidentiary hearing,
Barber even testified that trial cowhsnet with him “at least 11 times” regarding
the bloody palm print that was found at the scene. (R. 435-36.)

Had Barber been [as] honest with trial counsel about his involvement in
Epps’s murder as he eventually was with Rule 32 counsel, trial counsel would not
have wasted time and resources pursuing fruitless leads to support Bagier’s cl
of innocence. This further supports the trial court’s determination that Barber did
not receive ineffective assistance of counsel during the guilt phase of his trial
Barber failed to prove that, had trial counsel conducted a more extensive
investigation into a manslaughter defense, they would have been able to convince
him to admit that he killed Epps.

(Vol. 29, Tab R-65 at 12-18).
3. The State Court’'sDecisionWas Reasonable
The Alabama Court of Criminal Appeals did not act contrary to or unreasonably apply

Strickland when it rejected Barber's guithase ineffective assistance claim. The state court
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concluded Barber failed to establish either element 8treckland claim—i.e., that his trial
counsel’s performance was deficient or that he suffered prejudice from pidormance.
Neither determination wasontrary to or involved an unreasonable application of clearly
established Supreme Court precedent.
a. Deficient Performance

Barber claims the state court unreasonably concluded that his trial caugrgelnot
deficient either for failing to adequately investigate and apprise him of#reslaughter and
mere afterthought defenses or for pursuingnancence defense tital instead of those arguably
more viable defenses. The court disagreesither determination by th€ourt of Criminal
Appeals was unreasonable.

I Investigation of Alternative Defenses

The state court did natct contrary to clearly established Supreme Court precedent
unreasonably applsptrickland in concluding Barber’s trial counsel acted reasonably in their
investigation of alternative defense&s Strickland itself explained,“[tlhe reasonableness of
counsels actions may be determined or subst#gtinfluenced by the defenddst own
statements or actioris66 U.S.at691 A defense lawyer’s investigative decisions are frequently
and “quite properly” based on “information supplied by the defendkht‘[W]hat investigation
decisions are reasorlabdepends critically on such informatidond. Thus, “when a defendant
has given counsel reason to believe that pursuing certain investigations wouldtless far
even harmful, counsd’failure to pursue those investigations may not later be challeaje

unreasonablé Id.

% Barber has identified no Supreme Court case involving “materiatlistinguishable facts” that has
reached a decision opposite the state court’s, so the state ceaiti®il does not run afoul of2254(d)’s “contrary
to” clause.Jones 753 F.3d at 118@nternal quotation marks omitted)
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The AlabamaCourt of Criminal Appeals reasonably applied these principles to conclude
that any failureby trial counselto more extensively investigate the manslaughter and mere
afterthought defenses and to present those defensasl atas reasonablm light of Barber’s
repeated assertions of innocence hisdnsistence that trial counsel pursue an innoceletense
at trial. (Vol. 29, TabR-65 at14-16) The statecourt found ample record evidence “that trial
counsel informed 8rber of the law as it related to his case but that Barber refused to consider
anything other than an innocence defehékel. at 16) see alsaVol. 24, Tab R60 at 10601
(trial counsel explaining that he was aware of the mere afterthought defensstitafout that
“Mr. Barber would not allow” him to defend the case on that basegtimony from Barber’s
Rule 32 hearinghowed that trial counsel repeatedly tried to persuade Barber to consider othe
lines of defense besides complete innocence butBhdber steadfastly andunequivocally
refused to do sdqVol. 29, Tab R65 at 14) (quoting trial counsel’s testimony that Barber “would
not allow us to do anything other than tell the jury that he was absolutely not )gyNtgl. 24,

Tab R-60 at 84) (tetsmony by trial counsel: “I told [Barber], Let’'s do something other thgn sa
you're not guilty. And he flatly refused to even discuss that with usEvery time | met with
him | begged him to let us do something to sagelife and he flatly refused;’(id. at 10203)
(trial counsel explaining that he “remember[s] numerous conversations aboudteafetein this
case with Mr. Barber and several conversations [specifically] about [the nterthaight
defense]” and that he encouraged Barber to putsatedefense)Based on this testimony, the
statecourtconcluded that “trial counsel could not be ineffective for adhering to Batlusire

to pursue an innocence defengéol. 29, TabR-65 at 16). In its view, “Barber’s refusal to

discuss other opins left trial counsel with no alternativesld.j.
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There is certainly a réasonable argument” that Barber’s trial counsel “satisfied
Stricklands deferential standard” by declining to put scarce resources toward investigati
defenses that Barber cateigally refused to consider at the time of his tridarrington, 562
U.S. at 105.Given the time and resource constraints inherent in every trial, it was not
unreasonable for the state court to conclude that Barber’'s counsel acted rgadspmaiolosing
to spend “a great deal of time investigating an innocence defense” based on Baeaeifast
insistence that counsel put on a complete innocence defense at trial insteadnof pvastous
time and resources pursuing alternative defenses their cliasedcefo consider. (Vol. 29, Tab R-
65 at 18).As Stricklanditself explained; when a defendant has given counsel reason to believe
that pursuing certain investigations would be fruitless or even harmful, caurailre to
pursue those investigations magt later be challenged as unreasonaklés U.S.at 691 The
AlabamaCourt of Criminal Appeals reasonably applied this principle to reject Barlgelt
phase ineffective assistance claim.

Additionally, the Court of Criminal Appealsredited Barbes trial counsel with
investigatingvariousalternative defense@cluding specitally the manslaughter defensa)d
discussinghose defensesith Barber. (Vol. 29, Tab 5 at 1213, 17). Barbenow challenges
various factuafindings made by the Couof Criminal Appealsn support of its conclusion that
trial counsel performed a reasonable investigation of alternative defeBseause “a
determination of a factual issue made by a State court shall be presumed teetE’ &arber
has “the burdenfarebutting the presumption of correctness by clear and convincing evitence.
28 U.S.C. 8254(e)(1);see alsoThompson v. Haley255 F.3d 1292, 1297 (11th Cir. 2001)

(“State court findings of historical facts made in the course of evaluatingféectneeness claim
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are subject to a presumptiori correctness under 28 U.S.C.2854(d)!). For the reasons
explained below, Barber has reatrriedthat burden.

In crediting Barber’s trial counsel with investigating alternative defeasdsdiscussing
them with Barber, he statecourt referenced trial counsel's testimony that “Mr. Barber was
aware” that evidence of intoxication could mitigate guilt in a capital murder caseabBarber
“refused to even discuss that option with us at all.” (Vol. 29, Td&bRt12-13). The court
likewise referenced trial counsel’s testimony that he “pursue[d] [a lesdaded offense
strategy] outside the courtroom prior to trial” and had “an ‘untold’ number of comiegrsavith
Barber about lesséncluded offenses.”Id. at 13, 17). The court also relied upon a letter from
trial counsel to Barber explaining that “[a]lcohol and/or drug abuse may gpee to
defenses...” (Id. at 17). Based on this evidence, the Court of Criminal Appeals found that that
trial counsel didn factconduct an investigation into a manslaughter defense, but that Barber was
simply unwilling to consider pursuing that defense further.gt 17).And though the state court
did not expresslyreference it, the record reveals that trial counsel discussed the mere
afterthought defense with Barber and encouraged him to pursue it, but thatSadg refused
“to admit he committed the homicidg¥ol. 24, Tab R-60 at 102-03).

Barber claimghe state court'factual findings were unreasonable in ligiithe evidence
presented at his Rule 32 hearing, which he claims showed that trial counaet failed to
adequately investigate the manslaughter and mere afterthought defeseBscuss those
defenses with BarbeBut Barber’'s argument fails for &ast two reasons. First, Barber has not
met his burden under 254(e)(1) of providing “clear and convincing evidence that [the state
court’s factual] findings are erroneousJones 753 F.3d at 1182 (internal quotation marks

omitted). Barber points to trial counsel's statement at the Rule 32 hearmgnot sure |
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specifically talked to [Barber] about manslaughter,” as evidence that triakelodid not
investigate or discuss a manslaughter defense with him before trial.24/oTab R60 at 80).
But Barbefts currentcounsel are cherry picking the record. For exampley fail to note that,
when trial counsel was asked whether he spoke with Barber “about trying theorcabe
basis. .. that he was intoxicated when he killed the victim,” trial counsel arexly “Yes. But
[Barber] refused to go down that road and stated he was not guilty.” (Vol. 24,-6@aR74).
Indeed, trial counsel repeatedly stressed at the Rule 32 hearing that heealtteonptirsue
alternatives to an absolute innocence defense before trial but that Barber would raerconsi
anything besides a complete innocence defense. (Vol. 24, 7@ & 7484). It was not
unreasonable for the state court to conclude that trial counsel looked into an
intoxication/manslaughter defense based anteéstimony.

Barber also points to the following Rule 32 hearing testimony by Dr. Rosgmzamhan
trial counsel hired to conduct a psychological evaluation of Barber:

[Rule 32 Counsel:] Were you ever specifically asked by Mr. Barber'geieato
evaluateVir. Barber’'s mental state at the time of the offense?

[Dr. Rosenzweig:] | don’t recall that | was asked specifically to do that.

(Vol. 25 at 193). Barber claims trial counsel’'s failure to ask Dr. Rosenzweig tetigete
Barber's mental state at theng of the crime is further evidence the state court’s finding that
trial counsel investigated a manslaughter defense was unreasonable. f2utf&its to note that
Dr. Rosenzweig's Rule 32 hearing testimoayd penaltyphase trial testimonyeveals she
evidently did investigate Barber's mental state at the time of the erindeed,she was able to
give an opinion on that issue during the penalty phase of Barber’s trial. (Vol. 25 at 14y (I'l

did not think that [Barber] had the intent to kill [Epp¥].(Vol. 12, Tab R27 at 126%6) (Dr.

Rosenzweig explaining that she did not believe Barber intended to kill Epps). B&bkr 32
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counsel faulted trial counsel for failing baveDr. Rosenzweig testify regarding Barber’s intent

at the time of the crienduring tle guilt phase of Barber's triglld. at 197; Vol. 24, Tab B0 at
89-91). But calling Dr. Rosenzweitp testify for that purposeould have required trial counsel

to admit Barber's guilt, in violation of his resolute insistence that counsehtaimaihis
innocence.(Vol. 24, Tab R60 at 90) (Barber’s trial counsel explaining that though they
considered calling Dr. Rosenzweig to testify about Barber's mental stetie e killed Epps,

they chose not to “[b]Jecause Mr. Barber would have none of it and would not allow us to do it.
To do so would have required him to admit that he was involved in perpetrating this crime and
he would not do it.”). And in any event, whether or not trial counsel asked Dr. Rosgrowei
investigate Barber’s mental statetlae time of the crime casts no doabitall on the state court’s
other factual findings(discussed above) supporting its conclusion that trial counsel adequately
investigated alternativdefenss. Barber has failed to prove by clear and convincing evilenc
that the state court’s factual determinations were erroneous.

Barber’'s attack on the state court’'s factual findings supporting its |deiniBarber’s
Strickland claim also fails for a econd, more fundamentatason.Even if the court were
inclined to agree with Barber that the Court of Criminal Appeals unreasonsddited trial
counsel with performing a more thorough investigatioaltérnativedefense than they in fact
did (and, to be clear, the court is not so inclined), it still would not conchatethe state court
unreasonably applietrickland in denying Barber’'s claim. As explained abo&trickland
teaches thatwhat investigation decisions are reasonable depends critiCalty information
supplied by the defendaht466 U.S.at 691.So, eenif trial counsel in fact performed a less
thorough investigation than the state court credited them with performingjdbaatnot mean

their investigation was so deficient as to fall bel@tricklands deferential standard. As
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explained above, there is without questionr@asonable argument” that Barber’s trial counsel
“satisfied Stricklands deferential standard” by deciding to focus their investigative eneogies
issues other than alternative defenses to innocence that Barber categorigsdlgl tefonsider

at the time of his triaHarrington, 562 U.S. at 105.

In short, Barber has not shown by clear and convincing evidence that the state court’s
factual determinations regarding trial counsel’s investigation of aligen defenses were
erroneous. That conclusias based upon the record, aml further buttressed by Barber’s
categorical refusal to consider any defense besides complete innocence. higleefljsal to
consider alternative defenses would have rendered a decision by counsel to focssatbei
investigative resources on other issues entirely reasonable. Taken both indepeattEntly
combination with one another, these two realities credteasonable argument” that Barber’s
trial counsel “satisfie@tricklands deferential standardltl. Habeas relief is therefore precluded.

. Pursuit of Innocence Defense at Trial

The state couralsodid not unreasonably applstricklandin concludingthat Barber’'s
trial counsel acted reasonably by pursuing an innocence defense ,atathar thanthe
manslaughter and mere afterthought deferisdsed, far from being constitutionaligquiredto
contradict Barber’'s wishes and presdm@ manslaughter or mere aftevught defenses at trial,
trial counsel may well have been constitutionditybidden from doing so.See McCoy V.
Louisiang 138 S. Ct. 1500, 1507-10 (2018).

McCoyinvolved adefendanttharged with capitalriple murderwhose defense counsel,
faced with overwhelming evidence of his client’s guilt, believed the best el&navoiding a
deathsentence lay in admitting his client’s guilt at trial and then pleading for mercy from the

jury at the penalty phastd. at 1505-07.Counsel also planned togue that McCoy ‘Should be
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convicted only of seand-degree murder, because meental incapacityprevented him from
forming the requisite specific intent to commit first degree murddr.at 1506 n.1 (internal
guotation marks omitted). McCoy, however, much like Barber in this cadanfantly objected

to his counsel admitting his guilt at triddl. at 1505 .Rather tharconcee guilt and seek only to
avoid the death penalty, McCoy demanded his counsel pursue acquitedrgue he was
innocent.ld. at 1506.

McCoy's counsel was convinced that was a losing strategyn8eadof following his
client’s wishes counsel chose to follow his “experiendealsed view” andin hopes of saving his
client’s life, admit to the jury that McColgad killed the victimsld. at 1505, 150®7. Though at
the penalty phase counsel “urged mercy in view of McCoy’'s ‘serious mental andmahoti
issues,” the jury was unpersuadddi.at 1507. It returned three death verditds.

The Supreme Court reversed McCoy’s conviction and granted him a new trial, holding
that the Sixth Amendment affords a defendattte” right to irsist that counsel refrain from
admitting guilt, even when counsesl’experiencedbased view is that confessing guilt offers the
defendant the best chance to avoid the death péndadtyat 1505. Though litigation strategy
remains the province of defenseaunsel, the Court explained that certain decisions in a criminal
case concerning thabjectiveof the representation are reserved for the client aldnat 1508.
Those decisions inclugdéor example,‘whether to plead guilty, waive the rigtd a jury tral,
testify in ones own behalf, and forgo an appédl. at 1508. Because the decision whether to
maintain innocence at the guilt phase of a capital trial strikes at the heart of 'a elisahomy
to decide the objectives of his defense, the Court concluded the decision could only be made by
McCoy. Id. Counsel’'s decision to override McCoy on this issue therefotated his right to the

“Assistance of Counsel” guaranteed by the Sixth Amendniebrdat 1507.
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Barber’'s case is strikingly similar tglcCoy. In both casesexperience suggestdbat
admitting to a killing provided the best chance d&atlient to avoid the death penalty, dadth
McCoy and Barbeadamantly and repeatedly objected to that strat&pe\Vol. 24, TabR-60 at
84) (testimony by Bdber’s trial counsel: “I told [Barber], Let's do something other than say
you're not guilty. And he flatly refused to even discuss that with usEvery time | met with
him | begged him to let us do something to save his life and he flatly refu$edrfke
McCoy’s lawyer, however, Barber’s trial counseinoredhis desire to maintain his innocence at
trial. Yet, Barber now contends his trial counsel violated the Sixth Amendmentabyer
presciently,adhering to the Sixth Amendment rule announceMaCoy years latef Though
McCoyhad not been decided e time of Barber’s triaif is at the very least strong evidence
that the state court was not unreasonébleoncludehat Barber's counsel satisfi&tricklands
deferential standard. If, &cCoyholds, the Sixth Amendmefdrbidsa lawyer from confessing

to a killing over the client’s objection, then there is a reasonable argument thatn pre

* As noted above, Barber’s trial counsel testified repeatedly and unequivat#y Rule 32 hearing that
Barber “would not allow us to do anythimgher than tell the jury that he was absolutely not guiltydl(24, Tab
R-60 at 80);see alsqid. at 74) (“l couldn’t suggest that [Barber] was [intoxicated] becausedgest that he was
intoxicated and should be found guilty of a lesser offensd against his desires to pursue an absolute not guilty
innocence defense.”)id( at 83) (explaining he did not call a particular witness “because to ffeekavould have
had to admit Mr. Barber committed the crime and [Barber] wasailbng to do that nor let us do it”). Barber
himself corroborated trial counsel’s testimony with his own stateés. When the state asked Barber whether,
throughout his entire representation with trial counsel, he “alweystained, ‘I didn’t do it. I'm innocent,” Barber
responded “That’s right.” (Vol. 26 at 450).

® The prescience of Barber’s trial counsel is rather remarkable. Indeed, he appeare complied with
McCoy (before it was decided) almost to the lettddcCoymade clear that though counsebtild not intefere with
McCoy'’s telling the jury ‘I was not the murderér¢ounsel‘could, if consistent with providing effective assistance,
focus his own collaboration on urging that McCoy’s mental state weigbaihst convictiofi. 138 S. Ctat 1509
To be sure,Hat is exactly what Barber’s trial counsel did in this céében asked by Rule 32 counsel whether he
argued an intoxication defense at trial, trial counsel responded, “Asvbesould without going against what Mr.
Barber had told us to do in his deferisg/ol. 24, TabR-60 at 79; see also(Vol. 11, Tab R19 at 1111) (trial
counsel’s closing argument explaining that the jury must assessthea@efendant intoxicated to negate the intent
of what he was doing.. those are the things that you have ¢oognize). Trial counsel also argued the mere
afterthought defense to the jury at closing argument and suggestadtthdad not proved Epps was killed during
the course of a robbery. (Vol. 11, TablR at 110910). Thus, trial counsel did an admirabd jof respecting
Barber’s desires concerning the objective of his defense while simulipetocus[ing their] own collaboration”
on highlighting lesseincluded offenses the jury might find to be supported by the eviddtaeoy, 138 S. Ctat
1509
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McCoy-- the Sixth Amendment didot require Barber'scounsel to do whavicCoynow forbids
(namey, ignoreBarbets sustained insistence thebunselpursue an innocence defereetrial
and instead admthat Barberkilled Eppg. It would be odd indeed to hold that Barber’s trial
counsel was constitutionally ineffective for anticipating and adhdaripe Sixth Amendment
rule announced iMcCoy The court declinet® do so.
b. Prejudice

Alternatively, even if the Alabama Court of Criminal Appeals’ conclusion thave3s
trial counsel acted reasonably was unreasonable, its conclusion that Ealdsbto show
prejudice was not. To establish prejudice, a defendant “must demonatreé@asonable
probability that, but for counsel unprofessional errors, the result of the proceeding would have
been different. Harrington, 562 U.S. at 104 (internal quotation marks omitted). In Barber’'s
case, that standard requires him to make two showSegssilreath v. Head 234 F.3d 547, 551
(11th Cir. 2000) First, he must shova reasonable probabilitthat, had counsel adequately
investigatedand apprised him oéltemative defenses to innocendes would have permitted
counsel to pursue those alternative defenses instead of insisting on maintainingeabsol
innocence.See id.Second, he must show that had counsel more aggressively pursued the
alternative defenses atdl, there is a reasonable probability the jury would have found him
guilty of a lesseincluded offenseSee id Without making both showings, Barbe&annot shova
reasonable probability of a different resule( a norncapital conviction) However, Barber can
make neither showing and thus has failed to establish prejudice.

The evidence reviewed above thoroughly refutes the idea that Barber would have bee
more open to other defenses besides innocence if only his counsel had more thoroughly

invedigated those defenses amibre assertivelydiscussed those defenses with him. As to
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investigation, it was not for lack of information that Barber was unwilling to consider
intoxication or mere afterthought defen&arber knew better than anyohes sate of mind
when he killed Eppdis counsel also reviewed the relevant evidence with him. (Vol. 24, Tab R
60 at 61). If, based on his own memory of the evesiteshed by his counsel’s review of the
evidence Barber was unwilling to considemn intoxicationor mere afterthought defense at the
time of trial, no additional investigation by trial counsel would have been remtely to
change his mind. As to informing Barber of the alternative defenses to innocerlabl@ava
him, the record shows thatdticounsel repeatedly discussed alternative defenses with Barber
and urged him to let them present those defenses at trial, to nqlavail.7484); see especially
(id. at 84) (testimony by trial counsel: “I told [Barber], Let's do somethingrdtiensay you're
not guilty. And he flatly refused to even discuss that with usEvery time | met with him |
begged him to let us do something to save his life and he flatly refus€de’)state court was
not unreasonable to conclude based on this evéekiat Barber “failed [to show] that a more
thorough investigation would have enabled trial counsel to convince him to admit that he killed
Epps.” (Vol. 29, Tab R-65 at 17).

Even if trial counsel had convinced Barber to let them try his case on a matestauryg
mere afterthought theory, Barber has failed to show the jury likely would havectamhiiim of
a noncapital offense. Though Barber claims he was severely intoxicated whdathggps he
was able to describe the crime in considerable detdulsirvideotaped confessipas the state
noted in its closing argument. (Vol. 11, Tab2BR at1126-3(. Moreover, the jury heard the
evidence of Barber’s intoxication contained in his confessionrandived intoxication and

manslaughter instructisnfrom he trial judge, but still convicted Barber of capital murfter.

® This is perhaps unsurprising since Alabama law imposes a high standesthblish an intoxication
defense: “tonegate the specific intent required for a murder conviction, theeeeafrthe accuses!’intoxication
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(Vol. 11, Tab R21 at 115255). Barber has not shown the jury likelyould have reached a
different conclusiornf he hadoresenteé manslaughtatefense akhis primary trial strategyAnd
though Barbernow claims he formed the intent &teal Epps purseonly after he killed her,
statements in his videotaped confession sugdesbney motivated the killingVol. 23 at 1238)
(“I stopped over there and was going to tal[&omps] about the shtts and all of a sudden | just
figured, well, you know, she’s probably got a few bucks, you know, | should ask her for some
money, and | just turned around and hit ‘HerMoreover, trial counsel argued the mere
afterthought defense in closing argum@rl. 11, Tab R19 at 110910), but the jury rejected it
and instead convicted Barber of capital murder. Barber has not shown the jury wdulbdike
reached a different result had he made the mere afterthought defensetdhgemnof his trial
strategy

Barber has failed to show that, but for his counsel’'s unprofessional errors, he likely
would have been willing tpursue a different strateggdmit at trial that he killed Eppbut offer
mitigation evidenceHe also has failed to show that, had he #ewhito killing Eppsand offered
such mitigation evidence, the jury likely would have convicted him of a lesser, noncapital
offense.As he has not made both showings, the state court’'s conclusion that Barberdailed t
show prejudice was reasonable and may not be disturbed on habeas review.

Because the state court’s adjudication of Barber’s-ghidtse ineffective assistance claim
was reasonable, Barber is not entitled to federal habeas relief on that claim.

B. Barber’'s Penalty-PhaseStrickland Claim

Barber alsoclaims the Alabama Court of Criminal Appeals unreasonably rejected his

penaltyphase ineffective assistance of counsel cl@idoc. #1 at 78119). The court divides its

must amount to insanityWhitehead v. @te, 777 So. 2d 781, 832 (Ala. Crim. App. 199®)ernal quotation marks
omitted); (Vol. 11, Tab RR1 at 1153).
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discussion of this claim to three parts. First, itecountsBarber’s arguments that he received
ineffective assistance of counsel at ffenaltyphase of his trial. Second, it reviews the state
court’s reasoning in rejecting Barber’s claim. Third, it explains why tidte sourt neither acted
contrary to nor unreasonably applidearly established Supreme Court precedent in rejecting
Barber’s claim.
1. Barber’'s Arguments

Barber argues his trial counsel performed deficiently in the penalty phdse tfal
because they failed to conduct a reasonable mitigation investigbt®margues hesuffered
prejudice because trial counsel failed to uncover substantial, noncumulaiy&tiont evidence
that a reasonable investigation would have uncovered and that, if presehiegetalty phase
would have created a reasonable probabilitytree jury concluding “that the balance of
aggravating and mitigating circumstances did not warrant desifickland 466 U.Sat 695.

a. Failure to Conduct a Reasonable Mitigation Investigation

The mitigation investigation Barber’s trial counsel conduatedsisted primarily of
interviews conducted by Robert Tuten, one of Barber’'s lawgsidDr. Rosenzweig, a forensic
psychologist hired to investigate potential mitigation evidence and prepare ationtiggort.
Tuten’s investigation involved speaking with Barber to gather information al®babkground
that could aid trial counsel in uncovering mitigation evidence. (Vol. 24, Téb & 116). As
part of his investigation, Tuten wrote down the namessigf“friends and relatives of James
Barber” who he believed “were potential sources for mitigation evide(i¢el’ 24, Tab R60 at
117). When asked what steps he tdol causdthosd people to be interviewedTuten replied

that he “let Marianne Rosenzweig know about their existence.” (Vol. 24, éh d48118-19).

" The names Tuten wrote down were: “Elizabeth B.,” “Mark B.,” “Beverlpeorf,” “Darren B.,”
“Margaret Kitteridge,” and “Ronald [Kitteridg€&](Vol. 24 at 1428).
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Tuten also testified that he personally spoke with Barber’'s mother, Bhizaoel brother, Mark,
several times before they testified at the penalty phase of Barber's\Moal24, Tab R60 at
119). But he could not recall contacting any otinends, family members, or former employers
of Barber, including Barber’'s ewife Teresa Starke and his-8ancé Rita Impalusso. (Vol. 24,
Tab R60 at 119-24).

Trial counsel relied primarily on their mitigation expddt, Rosenzweigto investigate
potential sources of mitigation evidence. Barber argDesRosenzweig’'s investigation was
woefully deficient and that it was objectively unreasonable for trial couleseély almost
entirely on her mitigation investigatiom preparing for the penaltphaseof Barber'strial.
Barber identifieshree allegedshortcomings of Dr. Rosenzwésginvestigation that he claims
rendered the investigation objectively unreasonable.

First, Barberclaims Dr. Rosenzweigspent too little time interviewing himDr.
Rosenzwea met with Barber for three and a half hours on March 26, 28@8ne eight months
before Barber’s trial began in December 200®l. 25 at 18283, 19899). She spent one and a
half hours assessing whether Barber had been competent to confess and twadrwigwing
Barber about mitigation evidenc@/ol. 25 at 18283, 19899). Barber claims two hours “was an
unreasonably short amount of time” f@r. Rosenzweigto spend “gathering information
purporting to cover his entire 4ar life.” (Doc. #23 at 5). Barber also fault®r. Rosenzweig
for only conductng a single interview with him. He argues that a single interview is insufficient
to cover the breadth of information a reasonable mitigation investigation requirehand t
multiple interviews are nedd build rapport with a defendant and conduct foHaw (Doc. #23

at 52).
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Second Barber claims Dr. Rosenzweig investigation into collateral sources was
insufficient. Dr. Rosenzweig spent just over four hours conducting four phone interviews with
collateral sources between April 6 and April 10, 2003. (Vol. 25 at8B32-9899, 207).The four
phone interviewswere with Elizabeth Barber (Barber's mother), Mark and Glen Barber
(Barber’s brothers), and Keith Collins (a former employer or contractdreBlaad worked for).
(Vol. 25 at 207). Dr. Rosenzwesgpoke with Mark Barber for two hours; Glen Barber for about
an hour; Elizabeth Barber for about 45 minutes; and Keith Collins for about 20 minutes. (Vol. 25
at 238). She also spoke briefly with Sergeant Dunn at the Madison County jail, but forgot to |
him as a collateral source in her mitigatireport. (Vol. 25 at 2389). Barber argue®r.
Rosenzweis investigation of collateral sources was unreasorfabléhe following reasonshe
interviewed too éw sourcesshedid not spend enough time with the sources she did interview
and failed to conduct followup or discuss her findings with Barbahedid not interview a
diverse enough range of collateral souraged neglectedto include Barber's extendddmily
members, friends, egirlfriends, exfiancé and exwife; andshedid not properly interview the
collateral sourcebut insteadused the interviews “just simply to confirm what Mr. Barber had
told [her] about himself,rather tharpursuing other potential mitigation evidence beyond what
Barber relayed himself. (Vol. 12, Tab R-27 at 1231).

Third, Barber claim®r. Rosenzweiglid not adequately review availalrecords relating
to his past. The recordsal counselprovided to Dr. Rosenzweigonsised only of police and
forensic records relating to Epps’ death; they did not include any materiakrcioigcBarber’s
background. (Vol. 25 at 189; Vols. -23 at 13831426).Dr. Rosenzweig testified she did not
receive or review any of Barber’'s schooteeds or records regarding Barber’'s medical history,

health, family history, or employment history. (Vol. 25 at-2&3. Dr. Rosenzweidestified that
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she may have asked Tuten to obtain Barber's medical records from a Huntsvillkal hersgi
police recordsfrom Barber's DUI arrest, but she nevaceivedthem. (Vol. 25 at 20D3).
Barber argues his defense’s failure to obtain any records relating tockgrdoand during their
mitigation investigation was objectively unreasonable. Taken togethebeBarges these
shortcomings show his trial counsel performed deficiently at the penaltg phdmss trial and
thatthe contrary conclusion of the state court was unreasonable.

b. Prejudice

Barber next argues he suffered prejudice from trial counsel's deficiaingatan
investigation because trial counsel failed to uncover substantial, noncumuhatilgation
evidence that a reasonable investigation would have uncovered. Had that evidence been
presented at the penalty phase, Barber argues, it would have @eatesbnable probability of
the jury concluding “that the balance of aggravating and mitigating circunastasid not
warrant death.Strickland 466 U.S. at 695. The mitigation evidence Barber identifies falls into
three categories.

First, Barber claimsial counsel failed to uncover evidenttat he and his family have a
history of mental illnessTestimony at Barber's Rule 32 hearing revealed that Barber's mother
and grandmother experienced multiple nervous breakdowns in their lifedimethat Barbes
older sister was hospitalized for mental health issues relating to proldegezssion. (Vol. 25 at
291, 30305, 336-38, 342-45)estimony also revealed that Barber himself contemplated suicide
on at least one occasterhe was found at home “with a gun in his mouth.” (Vol. 25 at 350).

Second, Barber claims trial counsel failed to uncover that he had destrotgiveadels

during his childhood. Testimony at the Rule 32 hearing suggested that Barber’s olderdwdther
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older brotheiin-law had been bad influences on Barber and used drugs or alcohol in his presence
while Barber was growing up. (Vol. 25 at 318; 338342).

Third, Barber claims trial counsel failed to uncover tha¢xgerienced a lack of parental
discipline in his childhoodTestimony at th Rule 32 hearing suggested that Badmmetimes
fought with his siblings as a child, regularly used drugs and alcohol chisrigenage years, and
possiblystole money from his father’s gas station without receiving any meahahigtiplinary
action fom his parents. (Vol. 25 at 281, 283, 295). Barber’s brother describtee Barber
household as “very lenient” and explained that it was difficult for his parents tpatedy
discipline all seven children. (Vol. 25 at 311-12).

Barber argues that the migation evidence presented at his Rule 32 hearing was not
cumulative of the evidence presented at his trial. (D&3 #t 73). He contends that had the
evidence of Barber’s personal and family history of mental iliness, pamuodiels, and lack of
parental discipline been presented at his trialy@uld have created a reasonable probability of
the jury not returning a death verdict.

2. The State Court'sDecision

The Alabama Court of Criminal Appeals rejected Barber's pemdlage ineffective
assistance clairfor two reasons. First, the court found the claim barred by the doctrine of invited
error because Barber was uncooperative with trial counsel and their mitigatpert dr
preparing for the penalty phase of his tr{&lol. 29, Tab R65 at 1921). Second, the court found
Barber failed to provéoth thedeficient performancand prejudice prongs &trickland (Id. at
21-26). Because this court concludes that the state court reasonably &iptiklhndto deny

Barber’s claim, it need na@ddresghe state court’s alternativieolding that Barber’'strickland
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claim was barred by the doctrine of invited error. The court therefore reconhtsthe
deficiency and prejudice portions of the state court’s analysis.

The Court of Criminal Appealdirst held hat Barber failed to prove deficient
performance by trial counseinder Strickland The court relid on the following evidence to
conclude that trial counsel were not deficient

Trial counsel presented testimony from Barber’'s brother, Mark Barber, who
testfied that Barber had problems with drugs and started using marijuana and
alcohol at the age of 12. Mark Barber also testified that, in his opinion, Barber
was a good person who is supportive of his family. Barber's mother, Elizabeth
Barber, also testifiedhat Barber was a good son who helped her after her

husband died. Additionally, Alex Dryer, a minister who knew Barber through a

prison ministry, testified that Barber became a Christian while he was

incarcerated and that Barber shared his religion withranmates.

Trial counsel also called Dr. Rosensweig as a mitigation expert to testify
during the penalty phasBr. Rosensweig testified that she interviewed Barber as
well as other collateral sources in order to confirm things that Baokeher.
Rosensweig testified that she spoke with family members, a former emgloger,
an officer from the Madison County jail. Dr. Rosensweig was able to give
detailed testimony regarding what she learned about Barber’s childhood, his
adolescent years, and higludt life. That testimony included information
regarding Barber’s drug use, including his use of crack cocaine, and how that
drug use negatively affected his life. Dr. Rosensweig also testifieddiag the
differences in powdered cocaine and crack cocaine as well as the effects of crack
cocaine use. Dr. Rosensweig even introduced a chart that graphically depicted the
behavior effects of the progression of cocaine depend[e]ncy.

(Id. at 2122).
Based on this evidence, the state court concluded:
Notwithganding Barber’s lack of cooperation, trial counsel was able to put forth a
mitigation case that cast Barber as a person with a good heart who, for various
reasons, began using drugs and alcohol. Trial counsel further put evidence before
the jury that, because of this extensive drug use, Barber’s brain did not function
normally.

(Id. at 22).
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The state court recognizethat testimony presented at Barber's Rule 32 hearing
suggested “that trial counsel could have done a more extensive mitigationgatestihat Dr.
Rosensweig could have spent more time on her investigation and her evaluation ofaBdrber
other collateral sources; and that additional expert testimony could have beemtgule
regarding the effects of crack cocaindd. (@t 2223). But, the state court reasoned tltamust
distinguish “between counsel’s complete failure to conduct a mitigation igagsti, where we
are likely to find deficient performance, and counsel’s failure to conduct an &edequa
investigation where the presumption of reasonable performance is mocealdtti overcome.”

(Id. at 23 (internal quotation marks omittedl)rhe courtexplained that “if a habeas claim does

not involve a failure to investigate but, rather, petitioner’'s dissatisfactitntiae degree of his
attorney’s investigation, the presumption of reasonableness imposgttitkiandwill be hard

to overcomé. (Id.) (internal quotation marks omitted)he courtclassifiedBarbers claim aghe

latter type, concluding that trial counsel’s investigation wasarable and that “[t]he fact that

Rule 32 counsel would have conducted a more extensive investigation and presented ladditiona
witnesses during the penalty phase does not render trial caypedirmance deficient.’d. at

26).

Regarding prejudice, thatate court concluded that Barber failed to show “what
additional information or witnesses could have been provided that would have been so

compelling it would have caused a different result at the penalty phiseat £26). Indeed, the

® The court recognizes that this language likely misstates the appecgtdatiard for evaluatirtrickland
claims based on counsel’'s failure to conduct a reasonable mitigatiortigaties. Counsel may conduct an
unreasonable m@gation investigation that runs afoul 8fricklandeven if counsetonducts some investigation, but
the investigatiorconducteds not adequate. But the state court’'s language on this point is immuddhal court’s
analysis on habeas review. As explained belth&, court need not decide whether the state court reasonably
concluded that Barber failed to show deficient performance on hisphaitteStrickland claim because, in any
event, the state court reasonably concluded that Barber failed to shadigesgeeEvans v. Sec’y, Dep'’t of Coyr.
703 F.3d 1316, 1326 (11th Cir. 2013) (en banc) (“[I]f we conclude that the [stat} easonably applied clearly
established federal law when it decided that [petitioner] had failed to estpbdigsidice, we may affin the denial
of [the habeas] petition without addressing whether the performance afunsel was deficient.”).
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court concluded that “much of [the testimony presented at the Rule 32 hearing] woultkbave
cumulative to testimony that was offered during the penalty phddedt(23).Because Barber
failed to show “that he was prejudiced by any of counsels’ alleged failtinescourt affirmed
the Rule 32 court’s denial of Barber’'s guyltaseStricklandclaim. (d. at 26).

3. The State Court’'sDecisionWas Reasonable

Barber argueghe state court's rejection of higenaltyphase Strickland claim was
contrary to and an unreasonable applicatiowlfiams v. Tayloy 529 U.S. 3622000} Wiggins
v. Smith 539 U.S. 510 (2003Rompilla v. Beard545 U.S. 374 (2005Porter v. McCollum558
U.S. 30(2009) andSears v. Upton561 U.S. 9452010). Whether the state court unreasonably
corcluded that trial counsel’s performance was not deficient is a close questibrevén
assuming the state court’s conclusion on that point was unreasonable, its holdingriieat B
failed to establish prejudice was not. Thus, Barber is not entitled éasablief on this claim.

a. Deficient Performance

At the penalty phase of a capital tri@fricklands first prong requires counséto
conduct a thorough investigation of the defendant’s backgrofondthe purpose of gathering
potential mitigation evidergc Porter, 558 U.Sat 39 (internal quotation marks omittedarber’s
trial counsel relied almost entirely on Dr. Rosenzweig to conduct their mitigatiestigation.
Dr. Rosenzweig’s investigation consisted of a-tvowr interview with Barber andst over four
hours conducting phone interviews wiiihur collateral sources-Barber’'s mother, two of his
brothers, and a former employévol. 25 at 18283, 19899, 207).Neither shenor trial counsel
interviewed any additional sources concerning Barber’s past, including Barber’s extenugd fa
memberschildhoodfriends, exgirlfriends, exfiancé, or exwife. They alsodid not obtain or
review any of Barber’'s school records, DUI arrest recondsecords regardingis medical

history,family history,or emgoyment history(Vol. 25 at 202-05).
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The Supreme Court has found deficient performance u8tt@kland where counsel
“abandoned their investigation of petitioner's background after having acquired only
rudimentary knowledge of his history from a narrow &esources.’'Wiggins 539 U.S.at 524.

In Wiggins counsel’amitigationinvestigation consisted of psychological testamgireviewing a
presentence investigation report and social services retrmsthe City of Baltimoreld. at
523. The presentendavestigation report containednly “a onepage account of Wiggins’
‘personal history’ noting his ‘misery as a youth,” quoting his description of his own roacid
as ‘disgusting,” and observing that he spent most of his life in foster ¢drésome inernal
guotation marks omitted). The social services records merely documented Wiggnnsus
placements in the State’s foster care systédn.”

The Courtalso found deficient performance iWilliams 529 U.S. at 3996. There,
counsel did not begin gparing a mitigation case until a week before trial and failezbtain
juvenile recordghat “graphically describ[edWilliams’ nightmarish childhood Id. at 395 &
n.19. Counsel alsdailed to (1) “introduce available evidence that Williams whsrderline
mentally retardedand did not advance beyond sixth grade in sghd@) seek prison records
describing positive behavior by Williams in prisand (3) return the phone call of a witness
who offered to testify about positive interactions re& twith Williams as part of a prison
ministry programld. at 396.

The Court found deficient performanegain inPorter where counsel had only one short
meeting with the defendant and “did not obtain any of Porter’s school, medical, @rymili
service reords or interview any members of Porter’s family.” 558 U.S. aEBflly, the Court

in Searsaffirmed a state court’s finding of deficient performance where coungsgkstigation
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consisted of one day or less spent interviewing roughly a dozen wgnsskxted by the
defendant’s mother. 561 U.S. at 9&®;at 958 (Scalia, J., dissenting).

Given Barber’s insistence that trial counsel pursue an absolute inno@faosedat the
guilt stage, counsel believed obtaining anything less than a capital ncordectionat the guilt
phasewas not “realistically achievable.” (Vol. 24, Tab@® at 59).Counsel’sobjective heading
into trial wastherefore[tJo put on a mitigation case and try to avoid the death penalt.). (n
light of that trial strategy ah counsel’s‘obligation to conduct a&horoughinvestigation of the
defendaris background, Porter, 558 U.S. at 39 (internal quotation marks omittédy at least
a close question whethéral counsel met that obligation with an investigation congistiha
two-hour interview with Barberfour hours interviewing Barber's mother, two brothers, and a
former employerandat best limited (and unsuccessfatjempts to review recordncerning
Barber’'s personal historysee Johnson v. Sec’y, DQ®43 F.3d907, 932 (11th Cir. 2011)
(finding deficient performance where trial counsel recognized “that the senséage was the
only part of the trial in which [the defendant] had any reasonable chance of suboess”
nevertheless “failed to adequately” prepare for the sentence stage). Whetlstate court’s
contrary decision wasunreasonableunder the deferential standard of review imposed by
§ 2254(d)is an evencloser questionBut the court need not decide thssuebecausgin any
event,the state counteasonably concluded that Barber failed to show prejuiicans v. Sec'y,
Dep’t of Corr, 703 F.3d 1316, 1326 (11th Cir. 20X8h banc) (“[If we conclude that thistate
court] reasonably applied clearly established federal law when it decidefp#dttibner] had
failed to establish prejudice, we may affirm the denidtled habeaspetition without addressing

whether the performance of his counsel was defi¢)ent.
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b. Prejudice

The Court of Criminal Appeals conclud&ahrber was not prejudiced by hisursel's
performance because I@led to show “what additional information or witnesses could have
been provided that would have been so compelling it would have caused a differerat ribsul
penalty phasé (Vol. 29, Tab R65 at 26). Based on the evie presented at Barber’s original
penaltyphase trial and his Rule 32 hearing, that conclusion was neither contrary to nor an
unreasonable application of clearly established Supreme Court precedent.

To establish prejudice, Barber must show there \wasdsonable probability that, absent
[counsel’'s deficient performancethe sentencer . . would have concluded that the balance of
aggravating and mitigating circumstances did not warrant de@thckland 466 U.S.at 695
“[R]easonable probabilitymeans“a probability sufficient to undermine confidence in the
outcomé€: Id. at 694.That standard does not require a showing that courselctions more
likely than not altered the outcomdut the difference betweestricklands prejudice standard
and a moee-probablethantnot standard is slight and mattesnly in the rarest case.”
Harrington, 562 U.S.at 111-12. To determine whether Barber has shown a “reasonable
probability” of a different outcomethe court must “considethe totality of the available
mitigation evidence-both that adduced at trial, and the evidence adduced in the habeas
proceeding—and reweigh it against the evidence in aggravdtiBarter, 558 U.Sat41 (internal
guotation marks and brackets omitted). The court begins by considesimgtigation evidence
presented at the penalty phase of Barber’s trial.

I Mitigation Evidence at Barber’s Penalty-Phase Trial
Three witnesses testified at the penalty phase of Barber’s trial. The court sethew

testimony of eachin turn.
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Barber’'s olderbrother, Mark Barber, testified firste described his and Barber’s
childhood as “a normal childhood” and stated that he had left home when Barber was about
fifteen years old. (Vol. 12, Tab-R7 at 1216). Mark testified that Barber “always had a big
heat” and did “whatever he could for anybody he couldd: &t 1217). He explained that Barber
began using marijuana and alcohol around age twelve or thirteen, “[p]ossibly younger tfian tha
and continued to abuse these substances over his enti(@lifeMark testified that on several
occasons he tried to assist Barber withecking into a clinic to get hefpr his drug addiction
and alcoholism, but was unsuccessful because Barber lacked insurance and couldfoot pay
rehab. [d. at 121718). He alsdestified that Barbewas a painter who did good wonkas welt
liked by others, and had the ability to express love and good feelings to other. gleb@e
1219-20.

Alex Dryer, a ministerwho came to know Barber through a prison ministry, testified
next. (Id. at 1222). Dryer testified that Barber had become a Christian through the prison
ministry and was an active participant in weekly praise and wordkipat 1223). He also
testified that Barber shared his faith with other inmates, leading othéecome Christians as
well. (Id. at 122324). Finally, Dryer testified that he believed Barber has the capaciovéo |
and care for other people, and that he had seen major changes in Barber duringntbeyésstst
of ministering to him.Id. at 1224-25).

Dr. Rosenzweig testified las#fter explaining her qualifications and investigative
methods Dr. Rosenzweigbegan by telling the jury what she had learned about Barber’s
childhood. (d. at 122733). She testified that Barber was the fifth of seven children and grew up
in a small Connecticut town with his parents, who had only been married to eachldthar. (

1233). She stated that Barber had “a pleasant home life,” and that “his pasFatgood
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parents” even though seven children didn’t “get as much individual attentldr).” With the
exception of being teased by other kids for being overweight, Barber had llyasi¢ceppy
childhood.” (d.). He made abovaverage grades in school and only got into minor trouble at
home. (d. at 1234). According to Dr. Rosenzweig, Barberisther“described him as being a
little bit mischievousnot a bad boy and he was not really much troubld.). (

Dr. Rosenzweig next told the jury about Barber’'s adolescent yearsteSifeed that
Barberbeganusing marijuana at age thirteen, which waset atypical” in the small town he
grew up in.(Id.). By age fifteen or sixteen, he had started using “any kind of pills thabuid c
get his hands on,” and by sixteen to seventeen, he was “smoking marijuanaibn basls,”
both before and after schooldJ. During his teenage years, Dr. Rosenzweig testified, Barber
spent time with “a partyingype crowd” who used alcohol and drugs, but he only got into minor
trouble for things like skipping schodld. at 123435). In the twelfth grade, against his parents’
advice, Barber quit school and moved to Florida to work in the construction business with one of
his older brothersld. at 1235).

Dr. Rosenzweighentold the jury about Barber’'s adult lif®r. Rosenzweig described
Barber's employment history, including his time working construction in Floridaa a
manufacturing plant in Connecticut, asacuum cleaner salesman and theanch manager, and
as a painter.ld. at 123536). She also described his romantic relationships, including a-seven
year relatimship with a livein girlfriend, a twoyear marriageand his relationship with Liz
Epps, the victim’'s daughterld( at 123738, 1242. The first tworelationships ended in part
because of Barber'sibstance abuse, and Barber was arrested in 1998 for slapping Liz Epps in

the face during an argumefid. at 1237-33
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Last, Dr. Rosenzweig told the jury about the significant impact Barber’s substhnse

had on his lifeBarber began using cocaine on a casual basis in his early twenties, which then
escalated to heavy uséd.(at 1238). At times he “went on binges where he mighstay high
for about three, four days and not sleep much during that timae).” kfrom about 1985 to 1998,
Dr. Rosenzweg testified, Barber had five different arrests for driving while intoveda (d.).
His drug use strained his relationships with family and friends, especiadliy ne would borrow
money to support his substance abuse and fail to rep&y. it (1239).Barber’s brother, Glenn,
told Dr. Rosenzweig that Barber had stolen coins from him as well as a @vea@and golf
clubs to pawn for drug moneyd( at 1240-41).

Barber arolled in Alcoholics Anonymous and was able to stop using cocaine and alcohol
for a brief period of time, from about 1999 to 200@l. (at 124243). But in Octobe2000, he
injured his back and was prescribed pain pills for the injudya 1243). He began abusing pain
pills shortly after that and was using cocaine again by Decen@i®éx. 2d.). Barber’'s cocaine
usage escalated from about fifty dollars’ worth of cocaine per week in 2000 to dhfeer t
hundred dollars’ worth per week at the time of Epps’ de#dh). He also continued to heavily
abuse alcohol during this time, consaghanywhere from a half to a full case of beer three to
four times per weekld. at 1246).

Based on Barber's heavy substance abuse, Dr. Rosenzweig testifidtk thatild be
diagnosed with cocaine abuse, cocaine dependency, alcohol abuse, and possimy al
dependency, all of which are psychiatric diagnoses recognized by the fourtm editthe
Diagnostic and Statistical Manuald(at 124748). She explained the effects of cocaine use on

human behavior, including its effect on the brain and itsetlecyl to cause users to become
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irritable, agitated, violent, and judgmantpaired.(Id. at 124856). And she testified specifically
that she observed these types of cocadaced behaviors in Barber’'s cade. at 1256).

Dr. Rosenzweig also testified that there was scientific evidence showiexgditary or
biological basis for alcohol and drug addiction in certain people and thagBafamily history
suggested he may have been predisposed to substance #huae.1@57). She pointed to
Barber’'s stong family history of substance abuse, including an alcoholic maternal grandfather
and multiple siblings who abused alcohol or marijuana during their liv@3. Einally, Dr.
Rosenzweig testified that she believed Barber would likely tnedel prisonewho would pose
no risk to other inmates or prison staff if he received a life sentence insteaddehtheenalty.
(Id. at 1258-60).

. Mitigation Evidence at Barber’'s Rule 32 Hearing

As explained above, Barber points to three categories of mitigatioene@gresented at
his Rule 32 hearing that he claims were not presented at his original trial and waultdeted
a reasonable probability of a different sentence had the jury heard These three categories
are (1) evidence regarding Barber's peedand family history of mentaliness (2) evidence
that Barber had destructive role models during his childhand, (3) evidence of a lack of
parental discipline in the Barber homéhe court reviews the Rule 32 hearing testimony
regarding each of thesategories in detail.

Evidence of Mental llinessAt his Rule 32 hearing, Barber’s sister Beverly Risedorf

testified that Barber’'s mother experienced two nervous breakdowns, one of whitbdras a
prolonged catatonic state that caused her to be hospitalized and lose about 60 pounds. (Vol. 25 at
342-45). She also testified that Barber’'s grandmother experienced sevem@isiereakdowns

that confined her to bed and required shock treatments. (Vol. 25 &@8338arber’s niece
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Denise Kisiel testifiedhiat her mother Penny Kittredge (Barber’s older sister) was hospitalized
for mental health issues relating to prolonged depression. (Vol. 25 at 2905B80Risedorf
further testified that Barber himself contemplated suicide on at least oneooeeBsirbets
motherhad come home from work and “found [Barber] in the room with a gun in his mouth.”
(Vol. 25 at 350). Both Risedorf and Kisistatedthey would have been willing to testify at
Barber's trial in P03. (Vol. 25 at 306, 3685). Dr. William Alexander Morton, Jr., a
psychopharmacologist who testified at the Rule 32 hearing, stated that itheesskes have a
hereditary basis and often run in families. (Vol. 26 at 452, 568).

Evidence of Poor Role ModelRisedorf testified that Ron Kittredge, her aBdrber’s

older brothetin-law, lived in the Barber household for some time after he was released from
prison. (Vol. 25 at 33840). She recounted one occasion on which Ron Kittredge smashed the
mirror over her sister’'s bedroom dresser, cutting himselfl. @@ at 34041). She also testified

that Ron Kittredge was sometimes intoxicated in front of Barber. (Vol. 25 atid4®.Barber
described Ron Kittredge as “a bad influence, in trouble all the time and, you know, I'm sure on
drugs and alcohol and whatever.” (Vol. 25 at 3Mark similarly testified that his and Barber’s
older brother, Joel, was an alcoholic who was “a bad influence” on Barber. (Vol328)aHe
testified further that numerous members of Barber’'s immediate family usgsl gimwing up—
“[p]retty much everybody at some point or another” “except for my two yaumgehers.” (Vol.

25 at 315).

Evidence of a Lack of Parental Disciplin@enise Kisiel testified that she could recall

“some fights that [Barber] may have had with his siblingb&n she visited the Barber home as
a child and that she could not remember Barber ever specifically being punished for those

incidents (Vol. 25 at 295). Francis King, a high school friend of Barber’s, testifiecBudder
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used drugs and alcohol on a daily basis during parts of his teenage years. (Vol. 25 ld£281)
also testified that Barber was sustael of stealing money from his father's gas statiere he
worked partime but thatBarber’'s fatherwould only give him “a scolding” instead of
meanindul “disciplinary action.” (Vol. 25 at 28-83). King, who described himself as a “pretty
regular visitor” to the Barber residence, stated that he observed “no disgi@cteim there as
compared to what | grew up with.” (Vol. 25 at 284). Mark Barbeiftedtthat there was little
discipline in the Barber household when he and Barber were growing up, describing the
environment as “very lenient.” (Vol. 25 at 312). He explained that “[i]t was difficult.. for
my parents to discipline seven childreny lad was .. ususally working somewhere around
the clock. . ..” (Vol. 25 at 311). “[B]y the time you were a y2arold child in our family,” he
testified, “you were pretty much on your own. You could do pretty much anything in those
days.” (Vol. 25 at 312). Barber contends the lack of discipline by his padeentsm “to develop
his own perverse view of moral norms and consequences” and “resulted in [hirgingnga
more frequent poor and sometimes violent behaviors.” (Doc. # 23 at 72).
iii. Reweighing the Mitigation Evidence

Barber has not shown that the additional mitigation evidence presented at his Rule 32
hearing would have created a reasonable probability of a different outconsepanhityphase
trial, and he certainly has not shown that the state court was unreasonahlafptof@onclude
otherwise. The state court’s conclusion that Barber failed to establishlipesjuas reasonable
for at least three different reasons.

First, someof the allegedly “new” mitigation evidence presented at 8asbRule 32
hearing was in fact cumulative of the mitigation evidence offered at histp@halse trial. The

jury at Barbers trial heard testimony fror@dr. Rosenzweighat Barber had grown up around
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poor role models in an environment where drug and alcohol use was common. She explained that
Barber had begun using marijuana at age thirteen, which was “not atypical'towtn&here he
grew up.(Vol. 12, Tab R27 at 1234). She also testified that Barber spent time with “a partying
type crowd” who used alcohol and drugad that he regularly abused alcohol and drugs himself
during his teenage yeardd.(at 123435). Thus, the Rule 32 hearing testimony indicating that
Barber’'s older brother Joel and brotledaw Ron Kittredge were bad influences who used
drugs or alcohol around Barber would hadsgled little to what the jury already knew frdn.
Rosenzweigbout Barber’s younger yeamsnd, as the Eleventh Circuit has explained, a finding
of no prejudice is entirely appropriate whetke' petitioners pastconviction mitigation evidence

is cumulative of the mitigating evidence the jury already knew dbButans 703 F.3dat 1342

see also idn.4 (collecting cases applying this principle).

Second, theostconvictionmitigation evidenceBarber presented/as nowhere near as
compelling as the new mitigation evidence offered in cases in which the Supmnteh@s
found prejudice.On de novo review, the Supreme Court has found prejudice wieawe
mitigation evidence showed that a petitioner with diminishedt@heapacities hadekperienced
severe privation and abuse in the first six years of his life while inusi@dy of his alcoholic,
absentee mother”; “suffergghysical torment, sexual molestation, and repeated rape during his
subsequent years fster @are”; and been homeless for a tiléigging 539 U.S.at 535.The
Court also found prejudice on de novo reviewRompillabased on the following mitigation
evidence presented at Rompilla’s postconviction hearing:

Rompillds parents were both severe aldatsowho drank constantly. His mother

drank during her pregnancy with Rompilla, and he and his brothers eventually

developed serious drinking problems. His father, who had a vicious temper,

frequently beat Rompilla mother, leaving her bruised and blaykd, and

bragged about his cheating on her. His parents fought violently, and on at least
one occasion his mother stabbed his father. He was abused by his father who beat
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him when he was young with his hands, fists, leather straps, belts and sticks. All

of the children lived in terror. There were no expressions of parental love,

affection or approval. Instead, he was subjected to yelling and verbal abuse. His
father locked Rompilla and his brother Richard in a small wire mesh dog pen that
was filthy and excrement filled. He had asolated background, and was not
allowed to visit other children or to speak to anyone on the phone. They had no
indoor plumbing in the house, he slept in the attic with no heat, and the children
were not given clothes and attendsthool in rags.

545 U.S.at391-92 (internal quotation marks omitted).

On §2254(d) review, the Supreme Court has found prejudice where new mitigation
evidence “graphically describe[ed]” the petitioner’s “nightmarish childheedicluding being
severey and repeatedly beaten by his father, living in a home with standing fedesiae, and
being placed in an abusive foster home while his parents were incarceratedshowed that
the petitioner was “borderline mentally retarded and did not advance beyond rsidth ig
school.” Williams 529 U.S.at 39596 & n.19 (internal quotation marks omittett)also found
prejudice under 8254(d) inPorter, where postconviction mitigation evidence revealéd) “
Portets heroic military service in two of the most critiecgdnd horrifiec—battles of the Korean
War, (2) his struggles to regain normality upon his return from war, (3) his childhoody luétor
physical abuse, and (4) his brain abnormality, difficulty reading andngyitand limited
schooling’ 558 U.S.at41”°

The new mitigation evidence offered at Barber's Rule 32 hearirtgstimony that
Barber's mother and grandmother experienced nervous breakdowns, his sisted Suofier

depression,Barber had poor role models growing up, and the Barber housemadd

undisciplined-- is simply not comparable tahe graphic, grippingpostconviction mitigation

° The specific mitigation evidence introduced at Porter's postcton hearing included testimony that
“Porter routinely witnessed his fathbeat his mother, one time so severely that she had to go to pitelrersd lost
a child’; that “[o]n one occasiorPortets father shot at him for coming home late, but edsand just beat Porter
instead”; that “Porter attended classes for slow Earand left school when he was 12 of; hd that Porter
suffered from posttraumatic stress disorder as a result of serviogunigy in the Korean War, where he fought and
was wounded in some of the worst battles of the Rarter, 558 U.S.at 3335& n.4.
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evidence offered iWiggins Rompilla Williams, andPorter. Far from experiencingiolent and
abusive parents, physical agéeixual abuse, extreme neglect] srequent changes in custody or
homelessness, Barber’s Rule 32 hearing expert explained that Barber came frdact family,

did not experienceexual or physical abusand always had adequate food, shelter, and clothing.
(Vol. 27 at 58788). And wnlike the petitioners iWigginsand Williams who had diminished
mental capacities or were borderline mentally retarded, Barber’'s Rule 32ghedpert testified
that Barber did not have deficient intellectual abilitielsl. @t 588). In light of the stark
differences between the postconviction mitigation evidence presented in Bardss'sand in
cases in which the Supreme Court has found prejudice, the court cannot say that tloairstate c
acted contrary to or unreasonably applied clearly established Supreme €oedent in finding
that Barbeffailed to establish prejudice.

Third, the state court’s decision that Barber failed to show prejudice was relasona
light of Cullen v. Pinholster 563 U.S. 17020102 (2011) There, the petitioner offed
additional mitigation evidence quite similar to the evidence presently offered by Berlzer
attempt to show prejudice und8trickland In particular, Pinholster presented evidence of his
family’s “serious substance abuse, mental illness, and criminalgonsbiPinholster 563 U.S.
at 201. But the Court concluded that evidence wasntbyneans clearly mitigating, as the jury
might have concluded that Pinholster was simply beyond rehabilitatebriThe same could be
said of Barber’s postconviction mitigation evidence concerning his fameinbers’ substance
abuse, mentallness, and criminal histories.

In Pinholsterthe petitioneralso offered evidencthat (1) his brother “died of suicide by
drug overdosg (2) he “was mostly unsupervised and ‘didn’t get much love,” because his mother

and stepfather were always working and ‘were more concerned with theilivasnthan the
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welfare of their kids” and (3) “[n]either parent seemed concerned about Pinholster’s
schooling.”1d. at 20202. The Court nevertheless concluded that this additional evidence was
insufficient to render the state court’'s conclusion that Pinholster fadeshow prejudice
unreasonabldd. at 202. Likewise, this court cannot say the Alabama Court of Criminal Appeals
was unreasonable to conclude that the additional evidence of Barber’'s fanaty bistnental
illness, poor childhood role models, and lack of parental discipline and supervision would not
have created a reasonable probability of a different result if presentedb&tr’B pealty-phase
trial.

For all these reasons, Barber is not entitled to habeas relief opehatyphase
ineffective assistance claim.

C. Barber’s Claims That the Trial Court Improperly Precluded the Jury from

Considering Certain Mitigation Evidence and Failed to Instruct the Jury
Regarding Mercy

At the penalty phase of Barber’s trial, the jury heard testinfimmg Barber’s family and
friends about their love fonim and desire to see him liven addition to offering mitigation
evidence, Barber's mother, Elizadth Barber, and his spiritual advisor, Alex Drydioth
expressed how much they cared about Barber and that they wanted him to live. (Vol. 12, Tab R
27 at 122425, 1275). Barber’'s mother pleaded with the jury to spare Barber’s life because of he
love for him. (d. at 1275). At the close of the penatiiase testimony, the trial court told the
jury that “the defendant’s family’s wishes as to what the sentence shoutdubatathe sentence
should not be are not factors that you can consider in arriving at your verdicat {278). The
trial court also gave the following penalthase instruction before the jury retired to deliberate:

You also heard statements from family of the Defendant asking that you not

determine that death would be an appropriate penalty. And while they have the

right to make that request, thatand of itself, requests of that type are not offered
as mitigation in this case but can be taken as far as the life of the Defendant in that
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regard and what he has done in the past pritihéccrime being committed and
since his incarceration.

(Id., Tab R-31 at 13118).

Barberclaims two constitutional violations based on the trial coyury instructions.
(Doc. #1 at 11926). First, heargues the trial court’s instructions limitiniget consideration the
jury could give thetestimony of his family and friendgiolated his Eighth and Fourteenth
Amendment rights. (Doc. 23 at 9698). Second, Barber argues the trial couféisure to
expresslyinstruct the jury that it could consider mercy in determirilgysentenceiolated his
Eighth and Fourteenth Amendment rightkl. (@t 99101). The Alabama Court of Criminal
Appeals addressed and rejected both claims on Barber’s direct dggobal, 952 So. 2d at 447-
53. As explained below, ndier determination by the state court was unreasonable, and Barber is
therefore not entitled to habeas relief on these claims.

1. The Trial Court’s Instructions Regarding the Testimony of Barber’s
Family and Friends

Barber arguethat under the Eighth and Fbeenth Amendmentéie “was entitled to full
recognition and consideration of all relevant factors mitigating in fa¥difeowithout parole
instead of death, including his family’s and friends’ desire to see him livec.#23 at 96)He
claims the trial court’s instruction that the jury disregdhe defendant’s family’s wishes as to
what the sentence should be or what the sentence should not be” violatgdatiaatee(\Vol.

12, Tab R27 at1278). The Alabama Court of Criminal Appeals rejected Barber’s claim on
direct appeal. It concluded that that “the opinions of [Alex] Dryer and [ElibaBztrber about
punishment were not relevant mitigating circumstances for the jury to consideg dhe
penalty phase of [Barber’s] capital trial” and that thal court therefore “did not improperly
restrict the jury’s consideration of those opinions by giVittge abovequoted instructios.

Barber, 952 So. 2ét 450.
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Barber claims the state court’s decision was unreasonable in liffgnoy v. Lynaugh
492U.S. 302(1989) Hitchcock v. Dugger481 U.S. 393 (1987Eddings v. Oklahomal55 U.S.
104 (1982)Lockett v. Ohip438 U.S. 586 (1978); arwoodson v. North Carolina28 U.S. 280
(1976). (Docs. #1 at 12223; 23 at 97)° Those decisionslo espouse theprinciple that
sentencing juries may not “be precluded from considering any relevagatimgj evidence” in
deciding whether to impose the death penalty on a particular individisiethcock 481 U.S. at
394 (internal quotation marks omittedBut they do nothold that the desire of a defendant’s
friends andfamily to see him live qualifiesas “relevant mitigating evidencé that the
Constitution requires sentencing juries be permittezbtsiderld. Instead, the decisions Barber
cites merely require that sentencers in capital cases be allowed to consider suanaladit
mitigating evidence aa defendant’s life experiences, family history, character traits, mental and
emotional profile, prior record, and role in the crime at iSSue.

It is no surprisehat the decisions Barber cités not require sentencerstreat theviews
of a defendant’s family and friends concerning ap@ropriatesentence a%elevantmitigating

evidence “Mitigating evidencé€, as its name suggests, refers to evidence thaAmherican

9 Barber also citef\bdulKabir v. Quarterman550 U.S. 233, 246 (2007)Doc. # 23 at 97), but that case
was decided after Barber's direct appeal. It therefore does not represent clednlighesd law at the time of the
relevant stateourt decsion. SeePinholster 563 U.Sat182.

1 penry held that it was unconstitutional to execute a defendant whereetttensing jury “was never
instructed that it could consider [evidence of the defendant’'s mentalatdardnd history of abuse] astigating
evidence and that it could give mitigating effect to that evidence in impssirtgnce.” 492 U.S. at 32€ee also id.
at 328.Hitchcockreached the same conclusion where the trial judge instructed the sentangingtjto consider
nonstatutory migating evidence concerning the defendant’s difficult childhood, tumultugiminging, and
positive character traits. 481 U.S. at 3 Eddingsalso set aside a defendant's death sentence because the
sentencing judge refused to consider as mitigatimpece the sixteegearold defendant’s troubled family history,
difficult upbringing, and emotional disturbance. 455 U.S. at-0®9711217. In Locketf a plurality of the Court
likewise concluded that the defendant’'s death sentence was uncanstitytobtained where the state’s death
penalty statute did not permit the sentencing judge to consider sughtimg factors as the defendant’s character,
prior record, age, lack of specific intent to cause death, and elativinor role in the crime. 438.8. at 597.
Finally, Woodsoninvalidated North Carolina’s mandatory deatmalty statute in part because it failed “to allow
the particularized consideration of relevant aspects of the character and reeanth @bonvicted defendant before
the impositiofi of the death penalty. 428 U.S. at 303.
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legal tradition has long held to be relevant to an offender’s moral culpa&iét.Penry492
U.S. at 319 (explaining that “evidence about the defendant’s background and character is
relevant to determining the appropriateness of the deathalpefibecause of the belief, long
held by this society, that defendants who commit criminal acts that are attributahle to
disadvantaged background, or to emotional and mental problems, may be less cufpable th
defendants who have no such exéugmternal quotation marks omitted). It is difficult to see
how the desires of a defendant’s family and friends concerning whether he lives,@tainding
alone, bear on his moral culpability for the crime at issue. This may expfgirth@ Supreme
Court has never recognized a constitutional requirement for capital sentencerssider the
desires of a defendant’s family afiecknds when imposing sentence.

Given the factual distinctions between the traditional mitiga¢vigenceat issue in the
Supreme Court decisions Barber cites andtéisemony abouhis family’s and friendstesires
in this caseit is plain that the state court’'s decision was not “contrary to” cleariblested
SupremeCourt precedenSee Jones/53 F.3dat 1182 And, given the qudsonable relevancef
the desires of a defendant’s family and friends concerning his sentedetetmining his moral
culpability, see Penry492 U.S. at 319, this court cannot say the state court unreasonably applied
Supreme Court precedent by declining to extend it to a new context whegaablyshould not
apply. Accordingly, Barber is not entitled to habeas relief on this claim.

2. The Trial Court’s Failure to Give an Instruction Regarding Mercy

Barber also challenges the state trial court’s failure to give several pphakg jury
instructions he requested relating to mer@arber requestednultiple penaltyphase jury
instructions that referenced the concepietcy. (Vol. 2 at 2234, {110, 2930, 32, 37, 3913).

The most explicit proposed jury instructions read as follows:
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39. This court’s prior instruction, during the trial phase, that you were not to be
swayed by mercy in deciding whether the defendant was guilty, does not apply in
this sentencing hearing. You may decide to sentence the detemna life
imprisonment without the possibility of parole simply because, based on the
evidence introduced at either the gurihocence or sentencing phase at this trial,
you find it appropriate to exercise mercy.

40. A decision to grant the defendant mercy based on the evidence introduced at
either the guiinnocence or sentencing phase at this trial does not violate the law.
The law does not forbid you from being influenced by pity for the defendant and
you may be governed by mercy, sentiment, or stmp for the defendant in
arriving at a proper penalty in this case as long as that pity, mercy, sentimen
sympathy is derived from the evidence.

41. If a mitigating circumstance or an aspect of the defendant’s background or
character, based upon the evidence you have heard or seen at either the guilt
innocence or sentencing phase of this trial, arouses mercy, sympaththyempa

compassion that persuades you that death is not the appropriate penalty, you must
act in response and impose a sententiéeamprisonment.

43. An appeal to the sympathy or passions of a pigappropriate at the guilt

phase of a trial. However, at the penalty phase, you may consider Bynpst,

compassion, or mercy for the defendant that has been raised/ l®vidence that

you have heard or seen. You may decide that the sentence of life

imprisonment without the possibility of parole is appropriate for the defendant

based on the sympathy, pity, compassion, and mercy you feel as a result of the
evidene introduced at either the guitinocence or the penalty phase.
(Id. at 231, 11 39-43).

The trial court denied Barber’s request for the abmweted instructionsand did not
explicitly instruct the jury that it could consider mercy in determining Besbsentence. (Vol.
12, Tab R31 at 130626). Instead, the trial court gave the following general instruction to the
jury: “mitigating circumstances shall include any aspect of a defenddrgiacter or record and
any of the circumstances of the offetisat the Defendant offers as a basis for a sentence of life

imprisonment without parole as opposed to deathaaycbther relevant mitigating circumstance

which the Defendant offers as a basis for a sentence of life imprisonment withaatipstead
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of death” (Id. at 131617). In other words, though the trial court did not explicitly instruct the
jury that it could consider mercy in determining Barber’s sentence, it ditbrimt then from
considering mercy either. Additionally, the trial court also dat forbid defense counsel or
defense mitigdon witnesses from asking fanercy on behalf of Barber, and both defense
counsel and mitigation witnesses did in fact plead for mieetgrethe sentencing juryld., Tab
R-27 at 1224-25, 1275; Tab R-29 at 1298

On direct appeal, the Alabama Court of Criminal Appeals rejected Barbert#uiorsal
challenge to the trial court’s decision not to give his requested jury iistrsicegarding mercy.
The court concluded “that the trial court properly refusedgiee [Barber’s] requested
instructions or any other instructions relating to mer@arber, 952 So. 2d at 453. For the
reasons explained below, the state court’s decision was not unreasonable.

Barber argues the trial counad a “constitutional obligatioto instruct the jury clearly
and specifically that sympathy or mercy can form the basis for a life setitemd that the trial
court’s failure todo so violated clearly established Supreme Court precedent. (Roat #27,
1 259; see alsoDoc. #23 at99-101).But none of the cases Barber cites in support of this
argument? hold that a death sentence must be set aside as unconstitutional if the trial jiddge doe
not explicitly instruct the sentencing jury that it may consider mercy in rdetexg the
appopriate sentence. At mostome of those cases stand for the general proposition that a trial
judge is required by the Eighth and Fourteenth Amendments to “clearly and exjplisitlict
the jury about mitigating circumstances and the option to recomagsst death.XMoore 809

F.2d at 731 (internal quotation marks omitted) (collecting cases). The tgg jndarber'ssase

12 Simmons v. South Caroling12 U.S. 154 (1994)Mills v. Maryland 486 U.S. 367 (1988)Caldwell v.
Mississippi 472 U.S. 320 (1985Nelson v. Nagle995 F.2d 1549 (11th Cir. 1993)toore v. Kemp809 F.2d 702,
730 (11th Cir. 1987)Peek v. Kemp784 F.2d 1479 (11th Cir. 1986iller v. Estelle 677 F.2d 1080 (5th Cir.
1982); andSpivey v. Zant661 F.2d 464 (5th Cir. 19813eeg(Docs. #1 at 12728; 23 at 99101).
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doubtless complied with that requirement by spending six fullthaalscript pages explaining
various types of mitigation evidence to the j@¥ol. 12, Tab R31 at 131318) and expressly
instructing the jury“If you determine .. that one or more aggravating circumstances exists but
that they do not outweigh the mitigating circumstances you find [éxishen. .. your
detemination would be life without parole.(ld. at 1320).No decision Barber cites, of the
Supreme Court or otherwise, clearly establishes a constitutional ruleirrggual judges in
capital cases to explicitly instruct the sentencing jury that it may consider medeyermining

the appropriate sentencéherefore, the state court’'s decision rejecting this claim was neither
contrary to nor an unreasonable application of clearly established Supreme €ceulept, and
Barber is not entitled to habeasieébn this claim.

D. Barber’s Ring v. Arizona Claim

In Ring v. Arizona536 U.S. 584, 6092002) the Supreme Court held that the Sixth
Amendment’s jurytrial guarantee requires a jury, not a judge, to Baglond a reasonable doubt
every fact that makes afdadant deatleligible. Barber claims his death sentence was obtained
in violation of Ringand that the Alabama Court of Criminal Appeals unreasonably rejected his
Ringclaim on direct appealDoc. #1 at 13637). The court disagrees. The state court'sisien
affirming Barber's death sentence was neither contrary to nor an unreasqnalidatian of
Ring and he is therefore not entitled to habeas relief on this claim.

1. Relevant Supreme Court Precedent

The Sixth Amendmentmade applicable to the statbsough the Fourteenth Amendment,
guarantees criminal defendants the right to a trial “by an impartial jurgdt Tight, “in
conjunction with the Due Process Clause, requires that each element of a crimecblet@the
jury beyond a reasonable doubAlleyne v. United State570 U.S. 99, 1042013).In Apprendi

v. New Jersey530 U.S. 466490 (2000) the Supreme Court held that any féather than the
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fact of a prior convictioff) that increases the maximum penalty that may be imposed upon a
defendantonstitutes an element of the crime and must therefore be proved to a jury beyond a
reasonable doubt.

Two years later ifRRing the Court extendefipprendito the context otapital sentencing.

Ring considered the constitutionality of Arizona’s capital sentencing scheme. WBnidena

law, a defendant convicted of firdegree murder could not receive a death sentence absent a
factual determination that a statutory aggravating factor ezki®ing 536 U.S. at 596. Put
differently, without a factual determation that an aggravating factor erigtthe maximum
penalty a defendant convicted of fidtgree murder couletceive was life in prisorid. at 596

97. The constitutional problem with Arizona’s capital sentencing scheme,otin I&Id, was

that Arizora law required the sentencing judge, and not a jury, to make the critical finding
whether an aggravating factor existédl.at 597, 609. Thus, und&ing the Sixth Amendment
requires every fact that makes a defendant eligible for the death pendtig makes the
maximum imposable sentence deatto be found by a jury beyond a reasonable doubt.

The Supreme Court recently appli&ihg to hold Florida’s capital sentencing scheme
unconstitutional irHurst v. Florida 136 S. Ct. 616 (2016} Under Floridalaw, the maximum
sentence a defendant convicted of fdsgree murder could receive on the basis of his
conviction alone was life imprisonmend. at 620.A person convicted of firalegree muter
could be sentenced to death “only if an additional sentencing proceedinfedsulfindings by
the court that such pem shall be punished by dedthd. (internal quotation marks omitted).

The additional sentencing proceeding called for under Fltmidaequired the sentencing judge

13 SeeAlmendareZTorres v. United State§23U.S. 224, 23917 (1998).

1 BecausdHursthad not been decided at the time of Barber’s direct appeal, the court distusstésnly
to the extent it reflects an application and explication of the Supremé& £balding inRing” Waldrop v. Comm’r,
Alabama Dep't of Corr, 711 F. App’x 900, 923 n.6 (11th Cir. 2017).
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to conduct an evideratry hearing before a juryd. The jurywould thenreturn “an ‘advisory
sentenckeof life or death without specifying the factual basis of its recommendatidrFinally,
the sentencing judge, “[n]otwithstanding the recommendation” of the jury, waddpandently
weigh the aggravating and mitigating circumstances and enter a sentéfeagirisonment or
death.Id. (internal quotation marks omitted). Though Florida law required the sengejucige

to “give the jury recommendation great weight,” gentence was required to “reflect the trial
judge’s independent judgment about the existence of aggravating and ingtifgattors.” Id.
(internal quotation marks omitted)

The jury at Hurst’s guilphase trial convicted him of firstegree murder, but did not
specify which of two theories charged by the trial judge it believed: premtedlimurder or
felony murder for an unlawful killing during a robbeng. at 61920. At Hurst's sentencing
hearing, the jury recommended the death penalty by a vote of seven to fikalithuiot specify
which of two aggravating factors charged by the sentencing judge it had found beyond a
reasonable doubtithat the murder was especiallyeinous, atrocious, or cruel'or that it
occurred while Hurst was committing@bbery.”Id. at 620.

The Supreme Court held that Hurst's sentence violated the Sixth Amendment rule
announced irnRing because “the maximum punishment Timothy Hurst could have received
without any judgemade findings was life in prison without paroléd. at 622. It therefore
reversed the Florida Supreme Court’s judgment affirming Hurst's deadmseidt. at 624.

2. Alabama’s Capital Sentencing Schemand Barber’'s Death Sentence

Like Florida, Alabama also bifurcates the guilt and penalty phases of a capital
defendant’s trialSeeAla. Code 813A-5-45 After a defendant is convicted of a capital offense,
the trial court is required ttconduct aseparate sentence hearing to determine whether the

defendant shall be sentenced to life imprisonment without pardtedeath.” Ala. Code &3A-
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5-45(a). A capital defendant may not be sentenced to death “[u]nless abrieaagygravating
circumgance as defined in Section 1-3%49 exists’ Id. 8 13A-545(f). Certain capital offenses,
like the murder during a robbeBarber was convicted of, have as one of their elements a fact
that corresponds to one of the aggravating circumstances listell3ia-549. CompareAla.
Code 8§ 13A-5-40(a)(2) (defining the capital offense of murder committed duraigbary),with

Ala. Code 813A-5-494) (listing as an aggravating circumstance that “[t}he capital offense was
committed while the defendant was engagedn the commission af.. robbery”). Where such
overlap between the elements of a capital offense and the aggraraturgstance necessary to
impose a death sentence exists, Alabama law provides that “any aggravatingtaimcemsich

the verdict convicting the defendant establishes was proven beyond a reasonablé tl@libt a
shall be considered as proven beyond a reasonable doubt for purposes of the senteg¢e hearin
Ala. Code § 13A-5-4f).

At the time of Barber’s conviction and sentencing, Alabama law requiregethalty
phasgury to “hear the evidence and arguments of both parties, deliberate, and retuisaryad
verdict recommending either life imprisonment without parole (if it determined that no
aggravating circumstances existed, or that the aggravating circugsstdidcnot outweigh the
mitigating circumstances) or death (if it determined that one oe mggravating circumstances
existed, and that they outweighed the mitigating circumstahd&s)drop v. Comnn, Alabama
Dep't of Corr, 711 F. Appx 900, 922 (11th Cir. 2017¥iting the pre2017 version of Ala. Code
8 13A-5-46(e). After receiving the joy's advisory verdict, the trial judge would then
“independently determine the appropriate sentenice.{(citing the pre2017 version of Ala.
Code 8 13A-5-47(3) “If the court found that at least one aggravating circumstance existed, and

that they outweghed any mitigating circumstances, it could impose a death sentence,
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notwithstanding a contrary jury recommendatiolal.; see alscAla. Code8 13A-547(e) (pre
2017 version)?

In Barber’s case, the jury returned a unanimous-guitse verdict convicting Barber of
murder during dirst-degreeobbery under Ala. Code 8 13A-5-40(a)(2). (Vol. 11 at 1189; Vol. 1,
Tab R-1 at 89). At the penalty phase, thgal judge instructed the jury that its guyidhase
verdict established the aggravating circumstanceBhdber had killed Epps during a robbery
beyond a reasonable doubhd that it should consider the circumstance proven for purposes of
sentencing. (Vol. 12, Tab-B1 at 130910). The state also argued it had established the existence
of another aggravatincircumstance-that the murder was especialiginous, atrocious, or cruel
conmpared to other capital offensedd.(at 1310) The jury returned an advisory verdict
recommending by a vote of eleven to one that Barber be sentenced to Idealtab( R32 at
1330). The trial judgendependently foundhe existence oboth aggravating circumstanees
that the murder occurred during a robbery and that the murder was dgesradus, atrocious,
or cruel (Id., Tab R33 at 1357; Tab B5 at 273).The court thenweighed the aggravating
circumstances againgte mitigating factorsand sentenced Barber to deaifid., Tab R33 at
1360-61 Tab R34 at 1361; Tab R-35 at 276).

3. The State Court’s Rejection of Barber’'s Claim Was Reasonable

Barber argued on direct appeal that his death sent@riaéed the Sixth Amendment rule
announced irRing v. ArizonaThe Alabama Court of Crimin#ppeals rejected his argument.
“Because thgguilt-phase]ury convicted[Barber]of the capital offense of robbergurder’ the

court reasned, the aggravating circumstance of robbegs found by a jury “beyond a

! 1n 2017, Alabama amended its capital sentencing sch8eeS.B. 16, 2017 Leg., Reg. Sess. (Ala.
2017). Under the new scheme, the jury’s sentence recommendation is bindihg ocourt.See8 13-A-5-47(a)
(2017) (“Where a sentence of death is not returned by the jury, the court esttalhce the defendant to life
imprisonment without parole.”).
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reasonable doubtBarber, 952 So. 2cat 459 Thus, the court concluded, “the jury, and not the
judge, etermined the existence of the ‘aggravating circumstance necessary fotionpasthe
death penalty. Id. (quotingRing 536 U.S. at 609

The state court’'s decision was neither contrary to nor an unreasonable application of
Ring Barber became dea#tigible under Alabama law when the gtphase jury convicted him
of murderduring a robbery in the first degreghat is so because Alabama law makes the death
penalty available in a capital case whenever “at leastaggravating circurtence” exists. Ala.
Code 813A-545(f). That a murder occurred during a robbery is an agtyngvaircumstance,
id., 813A-5-494), and that aggravating circumstance was found beyond a reasonable doubt
when the jury convicted Barber of murder during aitsgiree robbery at the guilt phase of his
trial, see id. 8 13A-5-4(@a)(2). Thus, every fatchat made Barber eligible for the death penalty
that made his maximum imposable sentence deatlas found by a jury beyond a reasonable
doubt at the guilt phase of his trial. That is precisely i&ag requires.

Barbercontendsthat Ring requires mee. In addition toa guiltphase juryfinding of a
statutory aggravating circumstance, BaragguesRing requires the jury (and not the judge)
find thatthe aggravating circumstance(s) outweigh any mitigating circumstanaather words,
Barber claims he was not deahgible for purposes oRing absent a determination that the
aggravating factorsutweighed the mitigating factqrand thatRing therefore requires a jury to
make that determination.

The Alabama Court of Criminal Appeals rejected Bdagbargument on tls point, and
this court cannot say that its applicationRihg“was so unreasonable that riaifminded jurist
could agree with the conclusiénwWaldrop 711 F. Appx at 923 (citing Richter, 562 U.S. at

101). Ring can be fairly read toequire a jury finding on any fact that makes a defendant’'s
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maximum imposable sentence death while still permitting a judge to make the ultimate decision,
based on its weighing of aggravating and mitigating circumstanceshevhi® impose the
maximum peanlty of death or a lesser penalty. Indeed, that was Justice Scalia’s explarfiation
Rings holding in his concurring opinion:

What today’s decision says is that the jury must find the existence faicttitbat

an aggravating factor existed. Those [s]tdles leave the ultimate lifer-death

decision to the judge may continue to de-dxy requiring a prior jury finding of

aggravating factor in the sentencing phase or, more simply, by placing the

aggravatingfactor determination (where it logically belongs anyway) in the guilt

phase.

Ring 536 U.S. at 6123 (Scalia, J., concurringAnd as the Eleventh Circuit has explained, that
reading ofRingis also consistent withurst, which held that “the Sixth Amendment does not
allow the trial courtto find an ggravating circumstancédependent of a jury’s factfinding
that is necessary for imposition of the death perfalialdropg 711 F. Appx at 924 (quoting
Hurst, 136 S.Ct. at 624) (emphasis in Eleventh Circuit’s opinion).

Barber's argument thaRing recuires a jury to determine whethaggravatingfactors
outweigh mitigating factors before the death penalty may be imposed is also foreclosed by
binding Eleventh Circuit preceder@eelee v. Comm’r, Alabama Dep’t of Coriz26 F.3d 1172,
1197-98(11th Cir.2013).In Leg as here, an Alabama jury found the existence of an aggravating
circumstance when it convicted the defendant of murder during addéigsee robbery. The
Eleventh Circuit held that “[lfthing inRing—or any other Supreme Court decisteforbids the
use of an aggravatirgrcumstance implicit in a jury’s verdict” to impose a death sentddcat
1198.The court also held thaRing does not foreclose the ability of the trial judge to find the
aggravating circumstances outweigh the mitigatiimgumstances.’ld. And, as the Eleventh

Circuit recently explained in an unpublished opinithre fact thathe trial judge(asin Barber’s

cas@ also independently found an additional aggravating circumstance not implicit in ke gui
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phase jury verdic{that the crime wa®speciallyheinous, atrociouspr cruel) is immaterial
because “[the trial court’s findingdf an additional aggravating circumstance did not increase the
maximum penalty to which [the defendanths exposed, and therefore falls outdiue clearly
established holding iRing” Waldrop 711 F. Appx at 924 For all these reasons, Barber is not
entitled to habeas relief on H&8ng v. Arizonalaim.

E. Barber’s Claim That His Indictment Was Defective

Barber argueghat underApprendiandRing, aggravating circumstances which expose a
defendant to the death penalty “are necessarily elements of the offense whidbenspecified
in the indictnent.” (Doc. #1 at 137, 79). He claims his indictment failed to identify the
aggravating circumstaes on which his death sentence was based and that he is therefore
entitled to habeas relieThe Alabama Court of Criminal Appeals rejected this claim on direct
appeal. It concluded thatfthoughApprendirequired that the facts that increased a sentence
above the statutory maximum must be submitted to a jury, thosg¢daftsot have to be alleged
in the indictment. Barber, 952 So. 2@t 460 (internal quotation marks omitted).

The state court’s conclusion was neither contrary to nor an unreasonalntatimppof
clearly established Supreme Court precedent. The only Supreme Court chee d&@s in
support of this claim igones v. United State§26 U.S. 227, 243 n.6 (1999). (Docl #t 137,
1279). But Jonesdid not hold that the Constitution reges every fact that increases the
maximum penalty for a crimé be charged in the indictment. Indeed, footnote six of the
opinion, which Barber cites, explains that the Supreme Court’s prior decisioaly rferggest
rather than establistthat principle.Jones 526 U.S.at 243 n.6 In fact, he JonesCourt invoked
the principleonly to establish constitutiondioubtconcerning the Government’s reading of the
statute at issue in that cadel. Because the phse “clearly established Federal law, as

determned by the Supreme Court of the United States§ 2254(d) ‘refers to the Hdings, as
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opposed to the dicta” of Supreme Court decisidosiesdoes not provide Barber a basis for
federal habeas reliédVilliams, 529 U.S. at 412.

Moreover, the Supreme Caun Apprendiexpressly reserved the questarwhether the
federal Constitution requires states dlbege all facts that increase a defendant’s sentencing
exposure iranindictment.See530 U.S. at 477 n.3he Court noted that “Apprendi has not here
assered a constitutional claim based on the omission of any reference to sest@aceement
or racial bias in the indictmentld. It therefore declined to “address the indictment question
separately today noting that “the Fifth Amendment right to ‘presemm or indictment of a
Grand Jury”” had never been incorporated through the Fourteenth Amendment and appked t
states.ld. In the years sincé\pprendj the Supreme Court has never held that the federal
Constitution requires states to charge every etgrof a crime in the indictment. It has only held
that facts which increase a defendant’s sentencing exposure must be praveuaytbeyond a
reasonable doubt. As explained above, the State of Alabama satisfied that requinethent i
case.

Finally, the court also notes, as a factual matter, that Barber’s indictirenharge the
aggravating circumstance that he intentionally killed Epps while comgt robbery. (Vol. 1,
Tab R1 at 9) (“[S]aid defendant caused said death during the time that the said defendant was i
the course of committing or attempting to commit a theft of the following propertyitt®©ne
(1) purse containing lawful currency of the United Statesand credit cards.. by the use of
force against the person of Dorothy Epps.”). As noted above, Alabama lawakes the death
penalty available in a capital castaenever “at least one aggravating circumstance” exists. Ala.
Code 813A-545(f). Thus, even ifJonesor another Supreme Court cabad held that the

Constitution equires every fact that increases the maximum penalty for a crime to be charged in
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a statandictment(and, to be clear, the Supreme Court has never so held), Alabama would have
complied withsuch arule in this case.

F. Barber's Claims Based on the State Court’s Reliance oBx Parte Waldrop,
859 So. 2d 1181 (Ala. 2002) iAffirming His Death Sentence

Barber argues that the Alabama Court of Criminal Appeals’ reliancé&xorParte
Waldrop 859 So. 2d 1181 (Ala. 2002) affirming Barber’s deathentenceviolated his rights
under the Fourteenth AmendmerDee Process Clause and the Eighth Amendment. (Dbat#
137-39). In Waldrop the Alabama Supreme Court held that the death penalty could be
constitutionally imposed by a judge based on a -g#ise jury findig that a statutory
aggravating circumstance existe859 So. 2dat 118790. In that case, an Alabama jury
convicted Waldrop of two counts of murder made capital because the murder was committed
during a firstdegree robbery and one count of murder made capital because two or more persons
were murdered during a single course of condactat 1185. At the conclusion of Waldrop’s
sentencing proceeding, the jury recommended by a vote of ten to two that Waldropeheesknt
to life imprisonment without paroleld. The trial judge, however, overrode the jury’'s
recommendation and sentenced Waldrop to dddtiThe Alabama Supreme Court held that
Waldrop’s death sentence did not violaRing or Apprendibecause Waldrop became death
eligible upon the jury’s guiphase finding that he committed murder during a-tiegree
robbery.ld. at 118788. The court explained that “the findings reflected in the jury’s [guilt
phase] verdict alone exposed Waldrop to a range of punishment that had as its maemum t
death pealty.” Id. at 1188. Once that event occurred, the court concluded, there was no
constitutional problem with a judge choosing to impose the maximum penalty authorized by the
jury’s guilt-phase verdict- death-- notwithstanding the jury’s penalghase reeammendation to

the contraryld.

72



Barber contendsthe Alabama Court of Criminal Appeals’ reliance @valdrop in
affirming his death sentence unconstitutionally changed the legal efeequrifis guiltphase
verdict. Barber argues thataldrop “arbitrarily renders defendants convicted of some capital
offenses automatically subject to the death penalty at the end of the gs#t ptile defendants
convicted of other capital offenses cannot be sentenced to death without further juigsfeudin
the penalty phase.” (Doc.28 at 93). In Barber’s view, “[t]his violates the requirements of due
process and the Sixth, Eighth, and Fourteenth Amendments, as well as the integatjof's
judgment.” (d.). In particular,he claims the state court’s reliance dvaldrop resulted in a
decision that was contrary to and an unreasonable application of two Supreme Cederniszc
Simmons v. South Carolin®d12 U.S. 154 (1994) an@aldwell v. Mississippi472 U.S. 320
(1985). The court is unpersuadddhe Alabama Couxf Criminal Appeals’ reliance owaldrop
in affirming Barber’s sentence did not result in a decision that was eitheamgoidr or an
unreasonable application 8fmmonsCaldwell or any other Supreme Court precedent.

First, Barber claims that und&mmonsdue process entitled him to inform the guilt
phase jury about the nature and consequences of finding him guilty of murderadtobizery, a
finding that exposed him to the death penalty under Alabama law. (Dacat #3839; 23 at
94). Barber apgars to be arguing that und&mmonde was entitled to inform the guphase
jury that a conviction for murder during a robbery would result in his maximum imposable
sentence being deathd (). But Simmongequires nothing of the sort.

Simmongheld that, where a defendant’s future dangerousnessigsuein the penalty
phase of a capital trial and the defendant is ineligible for parole underatat&dle process
requires that the sentencing jury be informed that the defendant is paraibieglb12 U.S. at

156 (plurality opinions). A plurality of the Court reached that conclusion based on the mincipl
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that due process “does not allow the execution of a person on the basis of information which he
had no opportunity to deny or explairid. at 161 (internal quotation marks omitted). At the
penalty phase of Simmons’ capital trial, the state argued for the deaitkyperpart on the basis

that Simmons Would pose a future danger to society if he were not exetutegdat 162.
Simmons sought theetimes to inform the jury that he was in fact ineligible for parole under
state law and thus would spend the rest of his life in prison if not executed, but the ttial cour
denied each requestl. A plurality of the Supreme Codftconcluded that Simmonsgas denied

due process because the statecteeded in securing a death sentence on the ground, at least in
part, of[Simmons’]future dangerousness, while at the same time concealing from the sentencing
jury the true meaning of its noncapital sentencitligriaative, namely, that life imprisonment
meant life without parolé.ld.

Simmonsimply did not address the argument Barber makes in this case: that due process
entitled him to inform the jury at thgilt phase of his trial that a conviction for murderring a
robbery would expose him to a maximum sentence of death. InSieachonspoke towhat a
defendant must be permitted to inform the jury of atpdealtyphase of his trial where the state
relies on the concealment of critical information (whetie defendant has the chance of ever
leaving prison) to argue that death is the only appropriate sentence. As both ahey @od
Justice O’Connor’s concurring opinion recognized, the Court’s decisiSiimmonsepresented
a narrow exception to the “broad proposition” espoused in other Supreme Court decisions “that
[federal courts] generally will defer to a State’s determination as ta ahary should and
should not be told about sentencindd. at 168 (plurality opinion) see also id.at 177

(O’Connor, J., concurring in the judgment). There is nothing in Barber’'s case approaching the

16 Justices O’Connor and Kennedy and Chief Justice Rehnquist concurreid tmyjudgmentSimnons
512 U.S. at 1758.
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stark facts presented Bimmonghat would justify departing from the normal rule. Unlike the
prosecution irSimmonsthe state in Barber's case in no way conceatgitat facts about the
effect of the jury’s guiphase verdict. And, most fundamentally, Barber has identified no clearly
established Supreme Court precedent holdingatdatendanhasa constitutional right to inform
a guiltphase jury that a conviction for a particular offense will result in the daferoking
eligible for the death penalfy. The state court's decision was neither contrary to nor an
unreasonable application 8fmmons

Second, Barber claims the state court’s affirmance of Barbeath genalty was contrary
to and an unreasonable applicationGafidwell (Doc. #1 at 136, 276). He appears to argue
that the imposition of a death sentence following an advisory jury verdict violate&ighth
Amendment as interpreted Baldwell beause the jury was led to believe that it played only an
advisory role in Mr. Barber's fate.” (Doc. 28 at 94)'® Caldwell held that a prosecutor’s
statements urging a penafihase jury “not to view itself as determining whether the defendant
would die, beause a death sentence would be reviewed for correctness by the State Supreme
Court” rendered the defendant’s death sentence unconstitutional. 472 U.S. at 323. But Barber has

identified no statements at his pengityase proceeding that could have ledjting “to believe

" Moreover, the court notes that at his trial Barber did not ask the courbtmittie jury that a conviction
for murder during a robbery could result in a death sentence. In fact, Batbarisel asked the court to expressly
tell the jury members that they were not to consider punishment guilh@hase of the trial. (Vol. 11, Tab®R at
1165). The court complied with Barber’s request and instructed tharjembers that “[p]Junishment is not to be
discussed or considered Ppgu in arriving at a true and just verdict as to whether or not the Defeisdguitty of
any offense charged or if he’s not guilty of anything. You are not to discuve concerned with at all any
punishment that might result from a verdict of guilt§f any offense.” Id. at 1166). This further factually
distinguishes this case froBimmonswhere the petitioner sought three times to inform the jury of fieeted life
imprisonment verdict would have. 512 U.S. at 162.

18 Barber also citeddams v. Treas 448 U.S. 38 (1980 this portion of his habeas petition and reply brief
(Docs. #1 at 139, 83; 23 at 94), but he does not attempt to explain how the Alabama Court afiarippeals’
decision is either contrary to or an unreasonable applicafié@ams In any event, the state court’s decision did
not contravenéddams which held that Texas violated the Constitution “when it excluded mmsndfehe venire
from jury service because they were unable to take an oath that the mapeatlty of dath or imprisonment for
life would not affect their deliberations on any issue of fact.” 44B. dt 40. No junservice oath is at issue in this
case.
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that responsibility for determining the appropriateness of a death senéste@at with” it, but
with some other decisionmaked. And a review of the record confirms that no such statements
were made. (Vol. 12, Tabs-B8 through R31 at 12821325). Indeed, every phase of Barber’s
sentencing proceeding impressed upon the jury the importance of coming to its owni@onclus
about the appropriate sentence based on the law and the evidence before it.
In closing arguments, the prosecutiaidtthe jury, “Ultimately you will weigh those
[aggravating and mitigating] factors and reach a determination as to tlopaaiar sentence.. .
That weighing process and that determination will be yours to mdke. Tab R28 at 1285
86). The defensemphasized in its closing argument that the jury’s decision was “a life thr dea
decision,” and thus that it should consider all the relevant information it possibly dduld@ap
R-29 at 1290). The defense even described the jury’s verdict form as “a piece ofipayer
[the state] permission to kill [Barber].Id. at 1298). The defense concluded its closing argument
by telling the jury, “[Barber] does not deserve to die. Please don’t kill hih.). Finally, the
prosecution in its rebuttal arguntereiterated to the jury:
[Y]ou have a function in this trial as Judge Little has explained to you. And your
function is to make a determination on the evidence that has come to you and
you're going to weigh it. .. [Y]ou keep in mind we all have our functions and
your function here right now is to make that call, and you make that call in a
methodical way, not in an emotional way, not because of them seated over there
or not because of him seated here. Just on what you heard and what you think the
just result is in this case.
(Id., Tab R30 at 130%06). Thus, unlike inCaldwell nothing in the record suggests Barber’s
jury was encouraged to view its decision whether to return a death verdict as belmnging
anyone besides itself. To the contrary, the jury was repeatedly reminded oéitie of its

responsibility and encouraged to apply the law to the evidence before it to reathesylis

Therefore, Barber has not shown that the state court’s decision affims death sentence was
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contrary to oran unreasonable application G&ldwell or any other Supreme Court precedent.
Accordingly, Barber is not entitled to habeas relief on this claim.

G. Barber's Claim Based onthe Trial Court's Admission of Testimony About
the Partial Palm Print

At Barber’s tral, the trial court admitted testimoibny a state witnesthat a partial palm
printin Epps’ bloodfound at the crime scene belongedBtrber.Barber claims the admission of
this testimony violated the Fourteenth Amendment’s Due Process Clausechibesteste failed
to adequately nrgserve the partial palm print so Barber’'s defense team could independently
examineit. (Doc. #1 at 13944). The Alabama Court of Criminal Appeals rejected this claim on
direct appeal, finding no due process violation becdtsees not appear that the State acted in
bad faith in not preserving the bloody palm griahd because an independent examination of
the bloody palm print was “ngdarticularly material or critical tfBarber’s] defense strategy at
trial.” Barber, 952 So. 2d at 4286. As explained below, the state court’s rejection of this claim
was neither contrary to nor an unreasonable application of clearly sistablbupreme Court
precedenttherefore Barber is not entitled to habeas relief.

Investigators recovered a bloody palm print on the surface of a countertop in Epps’ home
following her murder(Vol. 9, Tab R16 at 699700). The portion of the countertop containing
the bloody palm print was admitted at trial as State’s Exhibit 180af 749).Dan Lamont,a
latent print examiner at the Huntsville Police Department, testdiedrial concerning his
analysis of the bloody palm printd(at 77073). He explained that that the bloody palm print as
it appeared at trial did not look the same as when he kahi@ed it because “[i]t's degraded.
There’s very little left of the original print.'1d. at 770) Still, Lamont proceeded to tell the jury
the process by which Headcompared the fresh bloody palm print on the countertop to known

ink prints of Barber'palms. (d. at 77073). He concluded his direekamination testimony by
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stating his opinion that the bloody palm print found on the countertop “was identibaihe
right inked palm print on the palm print card of James Edward Barler&t(773).

Barber claims the admission of Lamont's testimony violated the Fourteenth
Amendment’'s Due Process Clause because the state failed to adequately presenayhe bl
palm print and thereby deprived Barber’s defense team the chance to indepeexkmihe it
and potentially rebut Lamont’s conclusion that the print was BarbElésargues the state court’s
decision rejecting his claim was unreasonable because “a defendant need not sfaith bad
the part of the State” to establish a due process violation bast state’s failure to preserve
potentially useful evidence. (Doc.1#at 141).But his argument is unavailingnder clearly
established Supreme Court precedaritich holds that “unless a criminal defendant can show
bad faith on the part of the polic&ilure to preserve potentially useful evidence does not
constitute a denial of due process of laitizona v. Youngbloqadt88 U.S. 51, 58 (1988).

At the time of Barber’'s direct appeadoungbloodandlllinois v. Fisher 540 U.S. 544
(2004) were the onlyBupreme Court precedents addressing due process claims based on the
state’s failure to preserve potentially useful evideiyaingbloodnvolved adefendant accused
of kidnapping andsodomizing a tetyearold boy. 488 U.S. at 533. Thoughfollowing the
attackpolice collectd a sexual assault kithe boy’s underweamlnd his tshirt, they failed to
timely test thekit samples and failed to properly refrigerate the boy’s clothing for futsteng.

Id. at 5253. A police criminologist examined the boy’s clothing for the first time more than a
year after the attack and found two semen stains on the claithiag 54. When tested, however,
the stains proved “inconclusive as to the assailant’'s identdy.Earlier tests on the sexual
assault kit hadlso failed to identify the boy’s assailant, so the state relied at trial on the boy’'s

visual identification of Youngblood as the perpetrator of the cridat 5354.
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Both the state and Youngblood presented expert testimony at trial regasthiagmight
have been shown by tests performed on the samples shortly after they weredgathley later
tests performed on the samples from the boy’s clothing had the clothing been yproperl
refrigerated.”ld. at 54.At least some of that testimony tended to show ttiately performance
of tests with properly preserved semen samples could have produced results hihdiameg
completely exoneratedlYoungblood]’ Id. at 55. However, the juryultimately convicted
Youngblood.d. at 124.

The state appellate court mrgedYoungblood’s convictionholding that “when identity
is an issue at trial and the police permit the destruction of evidence thatetimuildate the
defendant as the perpetrator, such loss is material to the defense and i$ af derigrocess.

Id. at 54. The Supreme Court, in tureyersedhe state appellate court and held that the state’s
failure to preserve the evidence had not violated Youngblood’s federal due prghessd: at
5859. The Court explained that und&rady v. Marylangd 373 U.S. 831963)and its progeny,

the Due Process Clause is violated whenéwermprosecution “fails to disclose to the defendant
material exculpatory evidenaegardless of whether the state acted in good faith or bad faith.
Id. at 57. But “the Due Press Clauseequires a different resuiltthe Court held, when dealing
with “the failure of the State to preserve evidentiary material of which no moteecsaid than

that it could have been subjected to tests, the results of which might have exortezated t
defendant. Id. In such casesuhless a criminal defendant can show bad faith on the part of the
police, failure to preserve potentially useful evidence does not constitute halehia process

of law.” Id. at 58. Because the Court concluded that dtate’s failure to refrigerate the boy’s
clothing and perform timely tests on the semen samples was not the rdsadt fafth but could

“at worst be described as negligent,” it found no due process violktion.
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On a different set of facts, teuprene Court appliedyoungbloodin Fisher to hold,
again,thata defendant’s federal due process rights hatbeen violated. 540 U.S. at 54Bhe
defendantFisher was arresteth 1988during a traffic stop when police “observed him furtively
attempting to anceal a plastic bag containing a white powdery substaltteat 545. Four tests
conducted by police crime labs confirmed that the bag contained cocaine, and Fisher was
charged with possession of cocailte.He filed a discovery motion eight days laseeking all
physical evidence the state planned to use at lialhe state responded that it would provide
the evidence “at a reasonable time and date upon reqieksEisher was released on bond
pending trial and, when he failed to appear for ttiad, trial court issued a warrant for his arrest.

Id. Fisher remained a fugitive for over ten years, but was eventually apprelwraednrelated
matter.ld. At that time, the state reinstated the cocginssession charge from more than ten
yearsearlia. Id.

In September 1999, shortly before Fisher was recaptured, the police, in accordance with
established procedures, destroybe substance seized from him during his arrest ten years
earlier.1d. at 546. Fisher moved to dismiss the cocginssessiortharge based on the state’s
destruction of evidenced. The trial court denied the motion, and at trial the state introduced
evidence showing that the substance Fisher possessed in 1988 was indeedldod&iegury
convicted Fisher of cocaine possession, and he was sentenced to one year ildprison.

The Supreme Court held that Fisher’s conviction for cocaine possession did not violate
the Due Process Clause, notwithstanding the police’s destruction of the sulsiaededuring
his 1988 arrestld. at 54849. The court explained that the substance seized from Fisher “was
plainly the sort of ‘potentially useful evidericeeferred to inYoungblood not the material

exculpatory evidence addresse®irady’ and its progenyld. at 548. Because it was usputed
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that the police “acted in good faith and in accord with their normal praaticestroying the
evidence, the court held that Fisher had failed to establish a due proces®snviotader
Youngblood

Like the semen stains iMoungbloodand the white powdery substanceFisher, the
bloody palm print the state failed to adequately preserve in Barber's caset\wastmerely
“potentially useful evidence,” not material exculpatory evidence redjtirdoe disclosed to the
defense undeBrady. Put differently, the bloody palm print was at besvitlentiary material of
which no more can be said than that it could have been subjected to tests, the results of which
might have exoneratédBarber. Youngblood 488 U.S. at 57. And in reality, given Barber’s
admission at his Rule 32 hearing that he did in fact kill Epps (Vol. 26 at@)14t can hardly be
argued that the bloody palm print would have been even “potentially” useful to Batlvesuld
have been strictly inculpatory. There is also a substaqedtion about whether the state in fact
“fail[ed] to preserve” the bloody palm print within the meaningrotingbloogd 488 U.S. at 58
andFisher, 540 U.S. at 547"

But even assuminthat thebloody palm print was “potentially useful eviden@eidthat
thestate failed tmdequatelypreserve it, Barber has neither argued nor shown that the state acted
in bad faith by failing to photograph or otherwise preserve the bloody palm print fopsi E
countertop.He certainly has not produced “clear and convincivigence” that the state court
erred in its finding that the prosecution did not act in bad faith in failing to peetiee bloody

palm print, as required by 254(e)(1).See Jonesr/53 F.3d at 1182Because the state court

9 The Alabama Court of Criminal Appeals made the followinglifigs of fact about the bloody palm
print: “Although Lamont did not photograph the bloody palm print, one of the investigdid photograph it at the
crime scene. Further, the State introduced that photograph of they lplala print into evidence during the trial.
Barber, 952 So. 2dat 425 The court also statedWe have reviewed the portion of the countertop that was
introduced into evidence, and we note that, even today, some portioreslhdddiadly palm print are clearly visible.

Id. at 425 n.3. Barber does not challenge these findinfgcbbefore this court. Nonetheless, out of an abundance of
caution, and for purposes of this petition, the court assumes théatinéfail[ed] to preserve” the bloody palm print
within the meaning o¥Youngbloo¢d488 U.S. at 58 aniisher, 540 U.S. at &7.
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reasonably concluded that thate did not act in bad faitBarber, 952 So. 2@t 425,its holding
that Barber failed to establish a federal due process violation was neitherygdatnor an
unreasonable application WbungbloocandFisher. Barber is not entitled to habeas relief on this
claim.

H. Barber’'s Claim That the State Vouchedor the Credibility of Its Withesses

Barber argues that the prosecutor in his case impermissibly vouched fordibdityref
two state witnesses during his closing argument, in violation of the Fourteenth Aerdisdm
Due Process Claus@oc. #1 at 155-58)The court disagrees.

1. Barber's Arguments and the State Court’s Decision

In closing argumentat Barber’s trialtheprosecutor made the following statement about

Dan Lamont, thdatent print examinewho testifiedthat the bloody palm print found on Epps’

countertop was Barber’s:

[The defense] knew they had to attack everything. They attacked Dan Lamont.
And | will say this to you all. If we had no confession in this case, we would
certainly be befar you today with a bloody palm print and our expert witnesses
and evidence having to do with that bloody palm print. We would still be here
prosecuting it. And | will also be the first to admit, it would not be as strong a
case as what we havBut when you look through this and you look at Dan
Lamont, and they were on him, | think we all came away with a feeling that Dan
Lamont is an upright, qualified fingerprint examiner

(Vol. 11, Tab R20 at 112122) (emphasis added). Barber complains about the emptas
portion of the above statement, claiming it ddnges impermissible vouching in violation of the
Due Process Clause.

The prosecutor also made the following statement about Investigator Dwiggt, kdhgp

took Barber’s confession:

Let me say somethinbriefly about the investigation of this case. This case lent
itself to a really clear, concise picture for you all as to the investigationtAsid

is an overwhelmingly strong case because of that man seated over there,
Investigator EdgerAnd | don’t have to tell y'all about Investigator Edger
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because you know him from being here in court and from watching those video

tapes. And, you know, that was a first rate professional investigation. And they

know it too the truth be knowBut, you know, the congsion itself, like | say,

it's a fascinating piece of video. | urge you to go back and watch it. | cally
(Id. at 112829) (emphasis added). Barber complains about the emphasized portion of the above
statement, claiming that it too constitutes impeasitile vouching in violation of the Due Process
Clause.

The Alabama Court of Criminal Appeals rejected Barber’'s due processscidated to
eachstatementBarber, 952 So. 2dat 443 It observed that during closing argument, Barber’'s
counsel had “challeged Lamons testimony, arguing repeatedly that his findings were
subjectve and that his conclusion wasirik.” Id. Barber’'s counsel also “argued that Edger
improperly focused his efforts ofBarber] and did not conduct a thorough investigatiokdl.
Viewed in context, the court concluded the prosecutor’s statements were “apppriatents
on the evidence and repleskind to defense couebs arguments regarding Lamont’s
testimony and Edger’s investigatidnd. It therefore held that “[tjhe proseior’'s statements did
not amount to vouching for the credibility of his witnessés.

Barber argues the state court’s decision was contrary to and an unreasppbdddian
of Berger v. United State295 U.S. 78 (193ndUnited States v. Young70 U.S. 1 (1985As
explained below, the state court did not act contrary to or unreasonablyBapgéy;, Young or

any other Supreme Court precedent in denying Barber’s claim.

2. Relevant Supreme Court Precedents

In Berger, the Supreme Court reversed a conviction where the prosetitough
guestioning and argumertad made “improper suggestions, insinuations,.an@ssertions of
personal knowledge” about additional evidence not before the jury. 295tU88. The Court

stated thatthe prosecutor Wwas guilty of misstating the facts in his cr@s@mination of
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witnesses; of putting into the mouths of such witnesses things which they had djobfsai
suggesting by his questions that statements had been made to him personallyoout, af c
respect b which no proof was offered; of pretending to understand that a witness had said
something which he had not said and persistently -@wamining the witness upon that basis; of
assuming prejudicial facts not in evidence; of bullying and arguing withesgts; and, in
general, of conducting himself in a thoroughly indecorous and improper niaicheat 84.

Based on the prosecutor's “pronounced and persistent” misconduct that had “a probable
cumulative effect upon the jury,” the Court concluded thatripj trial must be awardedd. at

89.

The Supreme Court further developed the standards that govern prosecutorial vouching
for witness credibility inYoung During closing arguments at Young's tral defrauding an oll
refinery called Apcpdefense counsel accused the prosecution of unfairly presenting the case,
seeking to “poison [the juror's] minds,” withholding exculpatory evidence, engaging i
“reprehensible” conduct, and not believing that Young was guilty of the crime dhafgeng
470 U.S. at 4. Defense counsel also stated that Young “had been the only one in this whole
affair that has acted with honor and with integritgl’at 5 (internal quotation marks omitted).

In his rebuttal sgument, the prosecutor responded to several of defenseselts
statements. First, the prosecutor rebutted defense counsel’s claim tipabgbeution did not
believe Young was guilty:

| think [defense counsel] said that not anyone sitting at this table thinks that M

Young intended to defraud Apcdlell, | was sitting there and | think he was. |

think he got 85 cents a barrel for every one of those 117,250.91 barrels he hauled

and every bit of the money they made on that he got one percent of. So, | think he
did. If we are allowed to give our personal impressginse it was asked of me.
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Id. (alteration and emphasis in originalf)térnal quotation marksmitted). The prosecutor also
responded to defense counsel’s statement that Young had not defrauded Apco: “I don’'t know
what you call that, | call it fraudYou can look at the evidence and you can remember the
testimony, you remember what [the witnesses] said and what [Young] admityeshitiel think
it's a fraud.” Id. (first alteration in original) (internal quotation marks omitted). Finally, the
prosecutor responded to defense counsel’s claim that Young acted with honor and.iidegtity
5-6. After recapping some of Young’s conduct, the prosecutor stated:

| don't know whether you call it honor and integrity, | doaoall it that, [defense

counsel] d@es.If you feel you should acquit him fahat it's your pleasure. |

don’tthink you're doing your job as jurors in finding facts as opposed to the law

that this Judge is going to instruct you, you think that's honor and integrity then

stand up here ifthis] Oklahoma courtroom and say that’s honor and integrity; |

don't believe it
Id. (first alteration in original) (internal quotation marks omitted).

The Supreme Court acknowledged that “the prosecutor’s response constitutecoatror,”
it neverthelesaffirmed Youwg's conviction under the plai@rror doctrine because Young did
not object to the statements at triel. at 14. It found no plain error because, though the
prosecutor’s statements were improper, they were not so prejudicial aadtoh&e Court to
“condude that the jury’s deliberations were compromiséd."at 18.The Court acknowledged
“two dangers” posed bprosecutorial commenthat “vouch[ ] for the credibility of withesses
and expredq [the prosecutor'spersonal opinion concerning the guilttbe accused Id. First,
“such comments can convey the impression that evidence not presented to the jury, bubknow
the prosecutor, supports the charges against the defendant and can thus jeopardize the
defendant right to be tried solely on the basis of the evidence presented to tlidduat 18.

Second, “the prosecutasr opinion carries with it the imprimatur of the Government and may

induce the jury to trust the Governntienjudgment rather than itsvn view of the evidenceld.
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at 19.But theCourt found neither danger implicated by the prosecutor’'s comments at Young's
trial. Id. The prosecutor’s statement that he believed Young intended to commit fraud “contained
no suggestion that he was relying on information outside the evidence presentdd Id. And

the “overwhelming evidence” of Young's guilt “eliminate[@ny lingering doubt that the
prosecutors remaks unfairly prejudiced the jury’s deliberations or exploited the Goverriment
prestige in the eyes of the juryd. Because the psecutor’'s remarks did not “undermine the
fairness of the trial and contribute to a miscarriage of justice,” the Coumneadfiryoung’s
conviction.ld. at 20.

3. The State Court's Rejection of Barber's Vouching Claim Was
Reasonable

The state court did not act contrary to or unreasonably &mglyer, Young or any other
Supreme Court precedent in rejecting Barber’s vouching cBargeris easily distinguishable
from Barber’s case. The prosecutor’'s statemenBengerwere egregious and pervasivas the
Court put it: “It is impossible . ., without reading the testimony at some length, and thereby
obtaining a knowledge of the setting in which the objectionable matter occurred, toiapprec
fully the extent of thgprosecutor’'simisconduct. 295 U.S.at 8&. The prosecutor’'s many errors
included misrepresenting facts during creganination, putting words in witnesses’ mouths,
and suggesting he was privy to additional evidence not presented to thd.jaty84.The Court
characterizedhe situationas“one whichcalled for stern rebuke and repressive measures and,
perhaps, if these were not successful, for the granting of a misktiaat 85. Nothing remotely
similar can be said of the prosecutor’'s statements at Barber’s trial. Barbplains about a total
of four sentences the prosecutor uttered in his closing argument, a far cry frigpnoti@unced
and persistent” misconduct by the prosecutaBenger. Id. at 89. Moreover, the four sentences

Barber complaingf do not even begin to approach the severe proseglumisconduct at issue
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in Berger The state court did not act contrary to or unreasonably dpgigerin rejecting
Barber’s claim.

Youngis also of no help to Barber. Leaving aside the fact tha¥ thegCourtaffirmed
the defendant’s conviction, even the language in that opinion Barber relies on, 4d018-%9
does not establish that the state court acted contrary to or unreasonabdd agpdrly
established federal law. Nothing in the prosecstoeémarks €onveyed] the impression that
evidence not presented to the jury, but known to the prosecutor, Jeghtne charges agairist
Barber.ld. at 18. Barber apparently recognizes this and instead argues (P®@t#8283) that
the prosecutor’'s statements may have “induce[d] the jury to trust the Govemjueigiment
rather than its own view of the evidenc¥dung 470 U.S. at 189. But that assertion is wholly
unsupported.

Barber specifically complains about the prosecutor's use of the terms “Upaiggtht
“qualified” to describe Lamontand “first rate” and “professional” to descrilbevestigator
Edger’s investigation. (Doc. 23 at 82).In rejecting Barber’'s claim, the state court explained
that “[a] distinction must be made between an argument by the prosecutor personally vouching
for a witness. .. and an argument concerning the credibility of a witness based upon the
testimony presented at trialBarber, 952 So. 2dat 443 (internal quotation marks omitted).
Viewed in context, the state court concluded that prosecutor’s statememntgre of the latter
type—“appropriate comments on the evidence andieem-kind to defense counsel’s
arguments regarding Lamont’s testimony and Edger’'s investigatidn.at 443 This court
cannot say that conclusion was unreasonable under the diafles¢éartdard of review imposed
by §2254(d). The prosecutor’'s statement, “I think we all came away with adeblat Dan

Lamont is an upright, qualified fingerprint examiner” (Vol. 11, TalR(Rat 1122),can
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reasonably be construed as commentuppn the considerable testimony the jury heard
regarding Lamont’s qualifications and methodology (Vol. 9, TelbRat 73747), rather than an
impermissibé attempt tgersonally vouch fotamont'scredibility. The prosecutor’'s statement
that InvestigatorEdger conducted “a first rate professional investigation” (Vol. 11, 20 Bt
1128) can likewise reasonably be construed as a comment on the extensive teterjany
heard from Edger regardings qualifications and experience investigating crimes and details
about the investigation he conducted Barber's case(Vol. 10 at 96837). Indeed, the
prosecutor’'s preceding comment, “I don’t have to tell y'all about Invastig=dger because you
know him from being here in court and from watching those video tapegports this
interpretation (Vol. 11, Tab R20 at 1128). Because this court cannot say the state court’s
rejection of Barber’'s vouching claimvas contrary to or unreasonable applicatiorBefger,
Young or any other Supreme Court precedent, Barbewoisentitled to habeas relief on this
claim.

l. Barber's Claim That the Trial Court Permitted Improper Opinion
Testimony at the Penalty Phase

Barber claims the trial court erred in permitting Investigator Edger to give im®oat
the penalty phase that Ber’s crime was especially heinous, atrocious, and cruel as compared to
other capital murder cases he had investigateti to speculate regarding Barber's motioe
kiling Epps. (Vol. 12, Tab R6 at 121314). Barber arguednvestigator Edger'sopinion
testimony was inadmissiblbecause it concerned an ultimate isswéhether the crime was
especially heinous, atrocious, and cruel. (Dot.at 14445, 1293). He also argudavestigator
Edger’s testimony that Barber killed Epps “for no other reasorthan to take what small
amount of money he could get to purchase drugs with” (Vol. 12, T26 & 1214) violated the

Eighth and Fourteenth Amendments. (Doc. # 1 at 147, § 301).
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The Alabama Court of Criminal Appeals rejected both arguments on direcalappe
Barber, 952 So. 2d at 4588. It held that neither portion of Investigator Edger’'s pergalitgyse
testimony was improper opinion testimony under Alabama law and that, in theatltey any
error in the admission of the testimony was harmlésat 456.

Federal habeas relief is precluded on this claim because Baberot shown that the
state court’s decision was contrary to or involved an unreasonable application iy clea
established Supreme Court precedent. Barber has not identified any Supretnea&®»that the
state court’s decision was arguably contrary to or an unreasonable applichtiThe only
Supreme Court case he cites in support of this clabaigert v. Merrell Dow Pharm., Inc509
U.S. 579 (1993). BubDaubertinterpreted thdé-ederalRules of Evidence, 509 U.S. at 587, which
do not apply in state court. Instead, the admissibility of testimony in amwikaleriminal trial is
governed by the Alabama Rules of Evidence and other relevant staekBarber952 So. 2d
at 455. Even auming the state court erred in applying state law, -&atesrrors provide no
basis for federal habeas reli#flilson v. Corcoran562 U.S. 1, 5 (2010). Andhough Barber
alleges that the application of Alabama’s evidentiary rules violated hisafedmrstitutional
rights (Doc. #1 at 147, 801), he has not identified a single case, decided by the U.S. Supreme
Court or any other court, to support that contention. Accordingly, Barber is not emtilabdas
relief on this claim.

J. Barber's Claim That Alabama’s DeathQualification Process Produced a
Conviction-Prone Jury in Violation of His Right to an Impartial Jury

Barber claims that Alabama’s deajhalification process produced a convictigmone
jury in violation of his right to an impartial jurgyDoc. #1 at 14849). Barber does not explain
what“death qualification” in Alabama entails, but the caumtlerstand&e refers to the practice

the Supreme Court addressedLliackhart v. McCrege476 U.S. 162, 166¢1986) in which
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prospective jurors who state they could not under any circumstances vote fomptbsition of
the death penalty are removed for cause prior to theghalse of a capital trial. Barber contends
this practice “disproportionately excludes minorities and women, provides a bastsef
prosecution to use peremptory challenges to remove additional venire membethdrury,
and conditions the jury toward guilt,” in violation of l@enstitutionakight to an impartial jury.
(Doc. # 1 at 148, 1 302).

The Alabama Court of Criminal Agjals rejected Barber’s deagalification claim on
direct appealBarber, 952 So. 2dat 446-47.It reasonedhat the Supreme Counadupheld the
practice of death qualification inockhartand that it wasriot improper for a prosecutor to use
peremptorychallenges to remove veniremembers because they have expressed strongropposit
to the death penaltyld. at 447 .The state coutthus found Barber’s claim meritless.

That decision was neither contrary to nor an unreasonable application of clearly
estaltished Supreme Court precedent. To the contrary, it was entirely consistenthei
Supreme Court’s decision irockhart which upheld as constitutional the very practice Barber
now challenges476 U.S.at 173 (“[T]he Constitution does not prohibit theatts from'death
qualfying’ juries in capital casey. Barber is not entitled to habeas relief on this claim.

K. Barber's Claim That the State’s Decision to Seek the Death Penalty Was
Impermissibly Influenced by the Victim’s Family Members

Barber claims tat the state’s decision to seek the death penalty was impermissibly
influenced by the victim's family members and that his death sentence was reherefo
unconstitutionallyobtained. (Doc. # at 14952). For the reasons explained below, Barber is not

entitled to habeas relief on this claim.
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1. Factual Background

In an order entered July 30, 2002, the state trial court ordered the prosecution to inform
the court and opposing counsel within 30 days whether the state intended to seekhthe dea
penalty in Barbes case. (Vol. 1, Tab-R at 15). When the state failed to respond to the order
within 30 days, Barber’s counsel filed a motion to preclude the state from seb&imgdth
penalty. (d. at 25). The trial court provisionally granted Barber’'s motitch. &t 34). In its order
provisionally granting the motion, the trial court stated:

[T]he Defendant’s Motion To Preclude The State From Seeking The Death

Penalty is GRANTED,; provided, the State may file with the Court a statement as

to their reasons for not responding to the previous Order of this Court, and

whether or not the State is seeking the death penalty, and if so the specific factual

basis for such penalty.

The State shall be allowed ten (10) days in order to file such response. If no
response is filedvithin thattime, then this Order shall become final.

(1d.).

The state responded to that order two days ldtkra{ 3631). In its response, the state
apologized to the court for inadvertently failing to respond to the court’s July 30, 2002 aider an
explained that the state had communicated to defense counsel its intent to seakhtipechlty
“from the preliminary hearing on.’ld. at 30). Theprosecutoexplained that Epps’ family “was
asked to meet with us to discuss their feelings prior to a formal response” tttie duly 30,
2002 orderand that the state’s heavy trial schedule in Augustemtex the meeting with Epps
family from occurring until early Septembendd. The prosecutor further stated, “At that
meeting, [Epps’ family] maal clear their wish to seek the death penalti’).( The prosecutor
went on to explain that he mistakenly believed the court had already been previtausigd of
the state’s decision to seek the death peraaity that he was not aware that either thartcor

defense counsel needed clarification on the issue until he received Bavimitn to Preclude”
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and the court’s order provisionally granting the motidd.)( Finally, the prosecutor clarified
that the state was indeed seeking the death penalty and that its factualrlzisisgfso were the
aggravating circumstances that the murder occurred during a robbery and wasllgspeci
heinous, atrocious, or crueld(at 31).

Four days after the state filed its response, the trial court enteredearsetting aside its
previous order provisionally granting Barber's motion to preclulde.at 29). The new order
allowedthe state “to pursue the death penalty in this case if the Defendant is convictedyby a ju
of the charge of capital murderld().

2. Analysis

On direct appeal, after reviewing the sequence of events just recited, thenAlGloat
of Criminal Appeals concluded:

The record does not support the inference that the wishes of the’ sitaimily
impermissibly influenced the Stasedecisio to seek the death penalty in this
case. Rather, it appears that the State had previously indicated its inteekto s
the death penalty, based on the circumstances of the offeligee bensulting

with the victim’s family. It further appears that defense counsel was well aware of
that intent because defense counsel indicated that the State was seeking the death
penalty in this case in a notice of withdrawal of counsel due to a conflict of
interest that was filed on August 23, 2002; in a motion to reconsider and demand
for anin camerahearing that was filed on August 26, 2002; and in a demand for
anin camerahearing that was filed on August 26, 2002. The meeting with the
victim’s family appears to have been more of a formality leefesponding to the

trial court’s order than a time to decide whether to seek the death penalty.

Barber, 952 So. 2dat 463. The state appellate couttierefore rejected Barber’s claim that the
victim’s family impermissibly influenced theate’s decision to seek the death pigna

Barber is not entitled to habeas relief on this claim for two reabass. Barber’s federal
constitutional claim depends on overturning a factual determination made by theostatand
Barber has failed to make the requisite showing under 28 U.2Z5%&e)(1)or rebutting state

court findings of fact. Second, even if Barber could make the required showing on thé factua
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issue(and, to be clear, he cannot), he has still failed to show that the state court’s adjudicat
his claim was conéiry to or an unreasonable application of clearly established Supreme Court
precedent, as required by 28 U.S.C. § 2254(d)(2).
a. The State Court’s Factual Determination Stands

Based on its review of the record, the state court deterntia¢dheprosecutiordecided
to seek the death penalty in Barber's case before it ever met with Epgy: tanoted that the
State had previously indicated its intent to seek the death penalty, based on thsta@imcesnof
the offense, before consulting with the vicBniamily.” Barber, 952 So. 2dat 463 It cited
several court documents filed by defense coubstrethe prosecution met with Epps’ family
that indicated the state was seeking the death petdl{ynaking reference to documents in the
record containedta/ol. 1, Tab R1 at 16, 18, 20). And it therefore concludbdt “[t|he meeting
with the victim’s family appears to have been more of a formality beésgonding to the trial
court’s order than a time to decide whether to seek the death pénditynder 28 U.S.C.
§2254(e)(1), & determination of a factual issue made by a State court shall be presureed to b
correct” and the habeas petitioner “shall have the burden of rebutting the presumption of
correctness by clear and convincing evidence.” Banbasrnot offered any evidence to rebut the
state court’s finding on this factual issue, let alahmar and convincing evidencBarber’s
federal constitutional claim thahat the victim’s familyimpermissiblyinfluenced the state’s
decision to seek the death penalty cannot succeed unless Barber first shoWs thetinh’s
family in factinfluencedthe state’s decision to seek the death penalty. Bethasstate court
found that the decision to seek the death penalty was made before the meetimpsg/iidmtily,

and because Barber has failed to rebut that findimige#s relief is precluded.
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b. The State Court’s Rejection of Barber’'s Claim Was Reasonable

Even if it could be inferred thdhe state’s decision to seek the death penalty in Barber’'s
case waifluenced in part by meeting with Epps’ family, the state court did aot contrary to
or unreasonablapply clearly established Supreme Court precedent in rejecting Baclksen's
Barber argueshat “[flederal law clearly establishes that a prosecubay not consider the
opinions of a victim’s family when deciding whether to seek capital punishmentc: ¢23 at
103). But the Supreme Countecedents Barber cites dot establish that principle.

Barber’'s argument proceeds in three parts. FirstldimsGregg v. Georgiastablished
the principle thatthe standards by whidbrosecutorsflecide whether to charge a capital felony
will be the same as those by which the jury will decide the questions of guiitestence.” 428
U.S. 153, 225 (1976fWhite, J., concurring in the judgment). Second, he cldduesth v.
Maryland establishedthe principle that sentencing juries are constitutionally forbidden from
considering victim impact statements at the sentencing phase of a capit@8Ridl.S. 496,
503-09 (1987)Based on his view th&oothforbids capital sentencing juries from considering
victim impact statements and th@teggrequires prosecutors to base their charging decisions
only on thosefacts that juries may base their sentencing decisiomsBarber claims it was
unconstitutional for the state to base its decision to seek the death penalty in paitroerdgs
made by Epps’ family.

Barber’'s argument fails at every point. Filgteggdid not establish a constitutional rule
that theonly factors a prosecutor may consider in deciding whethseééthe death penalty are
those factors a jury is constitutionally permitted to consitleentencingvhen deciding whether
to imposethe death penaltyGregg involved a constitutional challenge # death sentence

imposed under Georgia’s recently amended capital sentencing law. 428 U.S.68t (bfihion
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of Stewart, J.). The Court held by a vote & that Georgia’s capital sentencing scheme did “not
violate the Constitution,” and the Court there affirmed Gregg’'s death sentente. at 207
(opinion of Stewart, J.). Though seven Justices agreed with that result, no one gainened

the assent of more than three Justidestice Stewart announced the judgment of the Court and
delivered an pinion joined by Justices Powell and Steveids,at 158207; Justice White
delivered an opinion concurring in the judgment joined by Chief Justice Burger and Justice
Rehnquistjd. at 20726; and Justice Blackmun delivered an opinion concurring in tiggrjadt

for himself only,id. at 227.Importantly,noneof the relevant opinions endorsed a constitutional
rule limiting the criteria prosecutors may permissibly consider in deciding ahtihseek the
death penalty in a given case.

In his opinion,JusticeStewartaddressed the defendant’s argument that under Georgia’s
capital sentencing scheme, “the state prosecutor has unfettered autheedlgctthose persons
whom he wishes to prosecute for a capital offense and to plea bargain with lidheat.199.
That discretion posed no constitutional problem, Justice Stewart concluded, bécaasalyi
permitted the prosecutor to “makKe[a decision which may remove a defendant from
consideration as a candidate for the death pehalty “[n]othing in any ofthe Court’s]cases
suggests that the decision to afford an individual defendant mercy violates theu@ionstiid.

Far from prohibiting prosecutors from exercising broad discretion based ontg véfactors in
decidingwhen to seek the death pendltty a particular capital offens@ustice Stewart’s opinion
expressly permits the state to exer@geh discretion.

Justice White’s opinion also rejected the defendant’s argument that “prosduetarse
in a standardless fashion in deciding which casdsy as capital feloniésas “unsupported by

any facts.”ld. at 225.Justice Whiteeasoned:
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Absentfacts to the contrary it cannot be assumed that prosecutors will be

motivated in their charging decision by factors other than the strength of their

ca® and the likelihood that a jury would impose the death penalty if it convicts.

Unless proseutors are incompetent in theijudgmentshe standards

bywhichthey decide whether to charge a capital felony will be the same as those

by which the jury will decide the questions of guilt and sentiees defendants

will escape the death penalty through prosecutorial charging decisions only

because the offense is not sufficiently serious; or because the proof is

insufficiently strong.
Id. (emphasis addedAs context makes clear, when Justice White made the statement Barber
relies on-- “the standards by whidiprosecutorspecide whether to charge a capital felony will
be the same as those by which the jury will decideytiestions of guilt and sentence’hewas
making adescriptiveobservation about the likely practices of prosecutors in the real varld.
He was not laying down a constitutional rule forbidding prosecutors from comgjdiieria in
their charging decisions such as victim impact statemts-- that juriesmight not bepermitted
to consider at the sentencing phase of a capital ¢ase, he first premise of Barber’'s argument
-- that Greggrequires prosecutors to base their charging decisions in capital cases only on those
criteria thafuries may base their sentencing decisions-@simply not true.

The secondstep in Barber's argument,premised on Booth v. Maryland likewise
founders.Boothdid hold unconstitutional a death sentence imposed after a jury heard a victim
impact staterant at the sentencing phase of a capital #B2 U.S. at 50D3. The victim impact
statement was compiled from interviews with the victims’ family and was read jarthby the
prosecutorld. at 499501. The statement “provided the jury with two types of informatitah.”
at 502. “Firstjt described the personal characteristics of the victims and the emotional ihpact o
the crimes on the famiRy.Id. “Second, it set forth the family membergpinions and

characterizations of the crimes and the dedand Id. The Court held thatthis information is

irrelevant to a capital sentencing decision, and that its admission createstidutonally
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unacceptable risk that the jury may impose the death penalty in an arbitrary amtbaspri
manney” in violation of the Eighth and Fourteenth Amendmeldsat 502-03.

However, as BarbeacknowledgesBooth was overruledfour years later irPayne v.
Tennesseewhich held that the Eighth Amendment “erectspso sebar” to the admission of
victim impact evidencen capital sentencing proceedin@®1 U.S. 808, 827 (19913till, Barber
argues thathough thePayne Court overruledBootHs holding that evidencerélating to the
victim and the impact of the victim’s death on the victim’s family are inadmisatbdecapital
sentencing hearing,” it did not distuBmotHs holding regarding the second type of evidence at
issue inBooth—“a victim’s family memberstharacterizations and opinions about the crime, the
defendant, and the appropriate sentenice .t 830 n.2.

In a footnote, the Supreme CourtRaynedid characterize the portion Bbothit did not
overrule as holdingthat the admission of a victism family memberscharacterizations and
opinions about thecrime, the defendant and theappropriate sentenceiolates the Eighth
Amendment. Id. (emphasis added). But the coddubtsBoothever prohibited evidence about a
victim’s family’s views on theappropriate sentenciom being admitted in a capital sentencing
proceeding. e Booth Court wasprimarily corcernedaboutevidence of the victim’'s family’s
“opinions and characterizations of tbemes and thedefendant Booth 482 U.S.at 502
(emphasis added3ee alsad. at 50809. TheBoothCourt neverexpressly addresd what is at
issue in this casevidence of the family’s “opinions about . theappropriate sentencePayne
501 U.S. at 830 n.eemphasis addedYhough some language in the victim impact statement at
issue inBoothcould be construed as expressing family members’ opinions about tlopiagier
sentence482 U.S.at 51015, the Court only expressly condemned the presentation of the

family’s opinionsabout“the crimes” and “the defendahtnot the appropriate sentendd. at
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502, 508. Thus, it is not obvious ttBdothprohibited evidencabout a victim’s family’s views
on the appropriate sentenftem being admitted in a capital sentencing proceeding, especially if
presented in a manner devoid of “emotionally charged opiriideshsat 508. Andif “fairminded
jurists could disagreedboutBootHs application to this case, that is enough to preclude federal
habeas reliefHarrington, 562 U.Sat 102.

But, even assuming thaBooth forbids the admission cd victim’'s family’s opinions
about the appropriate sentence at a capital sentencoggalingGregg as explained above, did
not establish a constitutional rule forbiddipgosecutorsfrom considering the views of a
victim’s family when deciding whether teeekthe death penalty against a defendant who has
committeda capital crimeAnd for good reasorAt the time prosecutors met with Epps’ family,
Barber had already been charged with capital murder, which under Alabama law hasmanmax
sentence of deattfVol. 1, Tab R1 at 89, 30). Moreover, the prosecution had already given
defense ounsel notice of its intent to seek the death penfélly.at 16, 18, 20, 30);e also
Barber, 952 So. 2dat 463 Thus, the only possible consequence of meeting with Epps’ family
was the possibility that thmeetingmight persuadéhe prosecutorsiot to seek the death penalty.
And & Justice Stewart explained @regg “[n]othing in any of [the Supreme Court's¢ases
suggests that the decision to afford an individual defendant mercy violatesrsigt@ion.”428
U.S. at 199. In short, Barber has not shown that the prosecution’s consideration of Epps’
family’s views about the appropriate sentence for his crime violatedyckstdblished Supreme
Court precedent beyond any possibility for fairminded disagreement.

Barber has failed to rebut the state tsufactual determination that the prosecution’s
decision to seek the death penalty was made before it met with Epps’ family, arsifadeldao

show that the state court acted contrary to or unreasonably applied clediliglestiaSupreme
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Court precedat in rejecting his claim. Barber is therefore not entitled to habeas relief on this

claim.

L. Barber’s Claims That the Prosecutor Made Impermissible Commergon His
Failure to Testify and Impermissibly Shifted the Burden of Proof to Him

Barber argues that $iiconviction was obtained in violation of the Constitution because
the prosecutor made impermissible comments on his failure to testifynpedmissibly shifted
the burden of proof to him. (Doc.}#at 15355). For the reasons explained below, Barberas n
entitled to habeas relief on these claims.
1. Factual Background
In his initial closing argument at the guilt phase of Barber’s trial, the proseuatie the
following statements:

And it's the last piece of evidence, | assume they would a@int to tdk about
much, which is that confession. All they have to say was he’s intoxicated.

Now, you had an opportunity to observe that confession and it's in evidence for
you to observe again. And you can observe his level of intoxication. And it's
interestingthat he didn’t, when initially picked up from that hotel room and
interviewed within an hour at 1:00 in the morning when presumably most of
whatever is in his system is in his system, he doesn’t confess. Some ten hours
later, ten hours that he’s been in custody. They don’t pass out drugs up in the
Madison County jail. Ten hours later that he confesses, but you can see the tape.

(Vol. 11, Tab R18 at 10834) (emphasis added). Barber contends that the emphasized portion
of the above statement was an impegiile comment on Barber’failure to testify and
impermissibly shifted the burden of proof to him. In his rebuttal closing argumempi,abecutor

further stated:

Dwight Edger got to the bottom of it because he stayed afterAmich.Dwight

said, you think, why would an innocent man confess. | almost feel ridiculous
talk[ing] about it though. Why would he? Can you imagine any circumstance
where an innocent man decides to confess to a murder he didn’t do and a robbery
he didn’t do? I'll confess it. Why would he? You can’'t answer thadl if you
wanted to pretend like you could answer it, then ask yourself how could you do
it? How can you confess on tape with detail, a detail in particular that only the
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killer would know. What did you hit her with? There sva hammer there and |

grabbed the hammer. And | know we all remember Dr. Joe Embry up here in his

graphic testimony of the wounds Ms. Epps suffered. Cresteed wounds,

crescenshaed fractures, cresceshaped depressifg} commonly seen with a

hammer.

(Id., Tab R20 at 112980) (emphasis addedBarber also contends the emphasized portion of the
above statement was an impermissible comment on Barber’s failure to testify.
2. The ProsecutoriatCommentary Claim

The Fifth Amendment’s Selhcrimination Gause provides, “No person shall. be
compelled in any criminal case to be a withess against him3&lé”Supreme Court has long
held that the Clause, which applies to the states through the Fourteenth Amenéonans “
either comment bthe prosecution on the accused’s silence or instructions by the court that such
silence is evidence of guiltGriffin v. California, 380 U.S. 609, 615 (1965).

On direct appealhe Alabama Court of Criminal Appeailsjiected Barber’s claim that the
prosecutorial staments described ab®wvere unconstitutional comments on his refusal to
testify. Barber, 952 So. 2a&t 437-40. e court concluded that, viewed in proper contegither
statement by the prosecutor was “of such a character that a jury would natndaigcessarily
construe it as a comment on the defendant’s silendedt 439, 440 (internal quotation marks
omitted). Instead, the court found ttatements were permissible comments on the evidence and
responses tdefense counselagumentsld.

The state court’s interpretation of the prosecutor’'s comments was not unreasamable
Barber hasnot shownthat the state court acted contrary to or unreasonably applied clearly
established Supreme Court precedent in denying his claim. In context, theupposefirst

statement- “And it's the last piece of evidence, | assume they would]negnt to talk about

much, which is that confession. All they have to say was hebxicated’-- was clearly a
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comment on defense counsetisEyuments not Barber'ssilence During crossexamination of
Investigator Edger, who took Barber’s confessiBatber’s trial counsaehsinuated thaBarber

may have beernntoxicated when he confessed and thus that the confession should not be
believed (Vol. 10 at 1006Vol. 11 at1003. The prosecutor’'s statemesimply noted defense
counsel’'s argument gil they [defense counseljave to say was H8arber] [was]intoxicated)
andurged the jury to reject that argument basedhencircumstances of the confession (it was
taken atleast 10 hours after Barber ceased using substances) and the contents of the video (“but
you can see the tape’(Vol. 11, Tab R18 at 10834). Contrary to Barber’'s contentions, the
word “they” in the prosecutor’s statement clearly referred to Barbealscounsel, not Barber
himself. It was defense counsel, not Barber, who in the prosecutor’s view “wouldweotf to

talk about [the confession] much” and wfegain, in the prosecutor’s viewnpersuasively
claimed, “[Barber’s] intoxicated.{Id. at 1083). Even if the prosecutor’s statements are viewed

as somewhat ambiguous on this point, Barber has failed to show the state amotision that

they were not directed at his failure to testify was unreasonable, beyond thelipo$sibany
fairminded disagreement. Federal habeas relief is therefore prechelgdarrington, 562 U.S.
at101-02.

The prosecutor's second statement regarding the slim likelihood of an innocent man
confessing to a crime he did not commit was likewise a permissible respondefense
counsel’'s argument rather than an impermissible comment on Barber’s faikasify. As the
state court explained, prior to the prosecutor's second statement, defense cadesednm
extensive argument attempting stow why an innocent person might confess to a crime.
Barber, 952 So. 2ct 439-40. Taken in context, the prosecutor’s statement that it was extremely

unlikely Barber falsely confessed welgarlya respons¢o defense counsel’s suggessada the
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contrary.The statement simplyoatains no language, direct or indirect, that could reasorably
construed as a comment on Barber's failure to testify. And again, even if one Hmds t
prosecutor’s second statement somewhat ambiguous (to be clear, the condtydgsrber still
has ot shown that the state court’s interpretation of the statement was unreasonrid,the
possibility for any fairminded disagreement. Again, this fact alone preclietberal habeas
relief. SeeHarrington, 562 U.Sat101-02.

3. The Burden-Shifting Claim

Finally, the state court also reasonably concluded that neither of the prosecutor’s
statements improperly shifted the burden to Barber to prove his inno8amber, 952 So. 2t
44042. Neither statement “suggest[ed] that [Barber] was obligated to producaamteprove
his innocence.1d. at 441. Instead, the “the prosecutor was commenting on the evidence, urging
the jury to review the videotape of the confession for itself, to ob$Barber]on the videtape,
and to reject the defense’contentionthat [Barber] was intoxicated when he made the
statement. Id. at 44142. Simply put, nothing in the prosecutor's statements suggested that
Barber bore the burden of proof on any issue at trial.

Barber argues the state court’s decision was contrary tauarghsonable application
Sandstrom v. Montana42 U.S. 51q1979)andMullaney v. Wilbuy 421 U.S. 6841975) but
he is wrong.Those cases both involvéavs orjury instructions thaexpresslyrelieved the state
of its burden of proving every element of the offense beyond a reasonableSEr8andstrom
442 U.S.at 512, 521(jury instruction that the law presumes that a person intends the ordinary
consequences of his voluntary acts” unconstitutionally relieved the stasebofden of proving
that defendant acted with intentMullaney, 421 U.S. at684-85, 70304 (law that required
defendant charged with murder to prove he acted in the heat of passion to reduce the murder

charge to manslaughter unconstitutionally relieved state of its burdewhgran element of
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murder—namely, that the defendant dmbt act in the heat of passion). No such law or jury
instruction was present in Barber’s case. Instdagltrial court clearly and correctly instructed

the jury regarding the state’s burden of pranfl Barber's presumption of innocence. (Vdl,

Tab R21 at 1139A2); see alsdBarber, 952 So. 2dit 442 Indeed, the trial court expressly told

the jury: “The burden never rests upon a defendant to disprove his guilt nor to disprove facts tha
would tend to establish his guilt.” (Vol. 11, Tab2®R at 1140). Instead, the court explained, the
burden is “upon the State of Alabama to prove [Barber’s] guilt beyond a reasonable doubt, that
is, to prove each and every element of the charged offense beyond a reasonableldgubt.” (
Barber has failed to show that the state court unreasonably rejected his deioostitutional
burdenshifting. He is therefore not entitled to habeas relief on that claim.

M. Barber's Claim Based on the Trial Court's Admission of Barber's
Confession

Barber claims that the trial court's admission of certain portions of hisotaped
confession violated his federal constitutional rights. (Dot.a 15860). Specifically, Barber
complains about the admission of the following comments near the end of his videotaped
confession: “I'm gonna get the death penalty for thisWhy do | even want attorneys? You
know, just charge me with it and put me to death.” (Vol. 23 at 1239, 1242). He claims those
statements were inadmissible, irnedat, and highly prejudicial and that the videotape should
have been redacted to exclude those statements. He contends the commentpregrdical
that their admission violated his constitutional rights.

The Alabama Court of Criminal Appeals rejected Barber’'s claim on direct appeal.
Barber, 952 So. 2d at 4290. The court concluded that Barber's statements, “viewed in the
context of [his] entire statement, [appeared] to be genuine expressions of emotiemarser

about his actions.Id. at 430. The amments showed Barber “was aware of the seriousness of the
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crime about which he was confessing” and therefore were not irrelevant atyupfajudicial.
Id. Accordingly, the court found no error in their admission.

Barber has not shown that the stateirtacted contrary to or unreasonably applied
clearly established Supreme Court precedent in rejecting this claimd]ritedoes not identify
a single Supreme Court precedent the state court allegedly contravenedaoplieds He is
therefore not entildld to habeas relief on this claiBee28 U.S.C. § 2254(d)(1).

N. Barber’s Claim Based on the Jury Viewing Him in Shackles and Handcuffs

Barber claims his due process rights were violated when jurors breflyhsm in
shackles and handcuffs in the hallway and saw him in handcuffs during his videotagreeéstat
(Doc. #1 at 16662). For the reasons explained below, Barber is not entitled to habeas relief on
this claim.

During a recess just before deliberations began, three jurors brieflgd/iBarber in
handcuffs and leg shackles in a courthouse hallway. (Vol. 11, Fah & 1173). As defense
counsel explaineth his oral motiorfor a mistrial:

[A]s the sheriff's department brought Mr. Barber down there were three jurors
standing in the outside of Judge Hamilton’s courtroom standing there talking, and

| heard the elevator door open up and | heard the noise coming from the chains on
Mr. Barber’s legs and | got up and walked that way and tried to stop it, tried to get
in front of them so | could prevent thenam walkingin front of the jurors. They
stopped, they happened to stop right in front of where the jurors were. The jurors
got a good look at Mr. Barber with his hands in cuffs and his legs in cuffs and the
noise it was making.

(Id.). The court deniedhe mistrial motion Ifl. at 1174), buit did call the jury back into the
courtroom for the following exchange

[The Court:] First of all, to ask each of you individually, and | won't call you by
name, but | want to ask you as [a] group and individually, of course, if anything
has occurred during your deliberations, during any break or at any other time that
has caused you to be prejudiced or biased about this case in any way. In other
words, your obligation is to follow the law as | give it to you and getermine

what the evidence is from the witness stand. So the simple question is: Has
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anything compromised that for any of you[?] If it has in any way letknoav
immediately.

(No response.)

[The Court:] No response. All right.
(Id. at 1174-75).

Juros also saw Barber in handcuffs when theyatched Barber’s third videotaped
statement, during which he confessed to killing Effgss the state court explained, Barber was
“clearly wearing handcuffs during the intervievidarber, 952 So. 2d a#46.However,the court
also noted that “because the videotape is blurring in places, the handcuffs are not [Sidbiely vi
all of the time.”ld. “Rather, they are more noticeable when [Barber] is moving his hadds.”

On direct appeal, the Alabama Court of CrimiAglpeals rejected Barber’s claim based
on jurors seeing him shackled and handcuffiedthe hallway andhandcuffedduring his
videotapedconfession The court observed that Barber “did not wear handcuffs and shackles
throughout the trial,” but only “going tand from the courtroom.ld. at 445. The court also
noted that, immediately after the hallway sighting, the trial judge asked the juremything
they had seen during a break or at any other time had caused them to be prejudiasedor bi
about the cas and none of the jurors indicated any such prejudice orldidsinally, the court
emphasized that the defense did not object to the admission of the videotape on the ground that
Barber was handcuffed or ask for a cautionary instructiat the viewng was on television, not
in person; and that Barber did not wear handcuffs or shackles during the adtulal. #ita446.
Under these circumstances, the state court found Barber's unconstitstiackling claim

meritless.

% The Alabama Court of Criminal Appeals specifically found that Baties wearing handcuffs only
during the third videotaped statemenBarber, 952 So. 2d at 443. Barber has not challenged that factual
determination in this court.
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The state court’s decisionas not contrary to or an unreasonable application of clearly
established law, beyond the possibility for fairminded disagreement. Unaely abstablished
Supreme Court precederithe Fifth and Fourteenth Amendments prohibit the use of physical
restraing visible to the jury absent a trial court determination, in the exercise of itstidiscre
that they are justified by a state interest specific to a particulaf @atk v. Missouri544 U.S.
622, 629 (2005). But, critically, the Court Deck consideed onlythe “routine use of visible
shackle’ during actual trial proceedingsnot the brief, happenstance exposure to a shackled
defendant being transported outside the courtroom, as occurred in thiklcas62629.2* The
history and casdaw the Cout relied on inDeck emphasized the importance of a defendant’s
right to appear without shacklashis trianot as he was being transported to or from the place
he would stand triald. at 626 (collecting authorities and observing that this rule “wasintea
protect defendants appeariagtrial before a jury) (emphasis addedAnd neitheDecknor any
other Supreme Court case Barber cites addressed the constitutionalityr®fvjewing a video
recording in which the defendant was handcuffed. Accordingly, the state court dattnot
contrary to or unreasonably apfheckin rejecting Barber’s claim.

The other cases Barber cites in support of this claim also provide no basabéash
relief. SeeEstelle v. Williams425 U.S. 501, 50%05 (1976) Holbrook v. Flynn 475 U.S. 560,
568-69 (1986)lllinois v. Allen 397 U.S. 337343-44 (1970)Estelleheld that a state may not
constitutionally competiefendantso wear prison garb at triait did not addresshackling at all
425 U.S.at 512.Holbrook held that the Constitution permitted having uniformed security

officers sit in the first row of the courtroom’s spectator section bechasarrangement was not

% The defendanti Deckwas not in fact visibly shackled at the guilt phase of his i U.S.at 624.
Deck was instead challenging the use of visible shackles at the penalty phasecapital trial, but the Court
nonethelessuled on the constitutionality of guifthase shackling in the course of ruling on his peraigse
shackling claimld. at 62530.
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“the sort of inherently prejudicial practice that, like shackling, should be pedotily wtere
justified by an essential state interest specific to each tda&b’ U.S.at 568-69 To be sure,
Holbrooks condemnation of shackling was dictum, reoholding—there was no claim of
shackling in that casd3ut, because that dictum became a holdin@petk the more important
point is thatHolbrookreferred toshackling in the context of evaluatiagconspicuous courtroom
practice-- placing uniformed security guards in close proximity to the defend#mit persisted
throughout the course of a defamiis entire trial.Id. at 56266. No such conspicuous,
persistentand prejudicial courtroormpractice is at issue henehere jurors only viewed Barber in
restraints in a vidgapedinterview and on a single, accidental occasionvhich three jurors
viewed himwhile he was being trsported outside the courtroom.

Finally, Alleninvolved an extreme situation in which a pro se criminal defendant verbally
abused the trial judge and jury members, tore open his court file and threw paperslaorthe f
and soobstinately refused to cease his disruptive conduct that the trial judge ordered him
removed from portions of his trial. 397 U.S. at 3B9 The Supreme Court held that the trial
court committed no constitutional error in removing the defendant fromotimér@om for parts
of his trial, under those extreme circumstandds.at 347. In response to the lower court’s
suggestion that the trial court might have ordered Allen bound and gagged but kept him present
for his trial, the Court observedin“some sitations . . binding and gagging might psibly be
the fairest and most reasonable way to handle a defendant who acts as Allea.tid.ret 344.

But it also wrote, éven to contemplate such a technique, much less see it, arouses a feeling that
no person should be tried while shackled and gagged except as a last lesaidten thus
recognized that it might sometimes feErmissibleto bind and gag a defendantthe courtroom

as a last resartt certainly doesot establish that brief exposure tetaackled defendamtutside
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the courtroom or viewing a videotaped interview of a handcuffed defendaiaiates the
Constitution. Barber is not entitled to habeas relief on this claim.

0. Barber’'s Cumulative-Effect Claim

Finally, Barber claims that the cumulative effect of the alleged errors in ibls tr
discussed above violated his federal constitutional rights. (Dbat#62). The Alabama Court
of Criminal Appeals rejected this claim on direct appBatber, 952 So. 2d at 463, and Barber
has not shown that its decision was contrary to or an unreasonable application of clearly
established Supreme Court precedent. In support of this claim, Barbdfyd#es/. Whitley514
U.S. 419, 4211995) which held thaBrady claims must be evaluated based on ‘tbhenulative
effect of all [favorable] evidence suppressed by the governnigyiesdid not hold that discrete
claims of constitutional error must be evaluated cumulatively; it onlyeaddd the scope of the
suppressed evidence relevant for assessBigady claim. Moreover, the state court made clear
that it “considered the allegations of error cumulatively” and did “not find thatdtharaulated
errors have probably injuriously affected [Barber’s] substantial rigiarber, 952 So. 2d at
463 (internal quotation marks omitted). That conclusion was neither contrary to nor an
unreasonable application of clearly established Supreme Court precederdasbss B not
entitled to habeas relief on this claim.
IV.  Conclusion

For all these reasons, and after caredulew, the court concludes tHaarber’spetition
(Doc. # 1) is due to be deniedl separate order will be entered.

DONE andORDERED this March 8, 2019.

R’ DAVID PROCTOR™
UNITED STATES DISTRICT JUDGE
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