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U.S. DISTRICT COURT
N.D. OF ALABAMA

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
NORTHEASTERN DIVISION

WILLARD COLE and TAMMY COLE, ]
]
Plaintiffs, ]
]
V. ] CIVIL ACTION NO.
] 5:16-CV-834-KOB
OWNERS INSURANCE CO., ]
]
Defendant. ]

MEMORANDUM OPINION

The Coles’ home caught fire aatimostburreddownon February 10, 2015The Coles
filed a claim with their homeowners’ insurance provider, Defendant Ownersuhtsur
Although Owners paigart of the Coles’ claimnderits Policy, the Colesaythat Owners owes
them far moranoney. Furthermore, the ColasserthatOwners has steadfastly refused to work
with them or use thBolicy’s “appraisdl provision to resolve thparties’disputes over the
extent and value of tHesscaused by the fire

Thematter isnow before the court on thmarties’crossmotions for summary judgment
(doc. 31; doc. 33; doc. 35) and Owners’s “Motion to Strike Trial and Deposition Testimony of
Plaintiffs’ Proffered Expert Chuck Howarth” (doc. 36).

Briefly stated, the Colesllege breach of contract, bad faith, and fraat-basecdn
Owners’s action ahinaction after their house firéAs to breach of contract, the Coles ask f
specific performance of the appraipabvision in the Policyo determine the ultimate value of
their claim;payment of “additional living expenses”; and paynfentdebrisremoval expenses.
As to fraud the Coles appear to pletidee differenkinds: suppressiomisrepresentatiqrand

deceit.
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Ownersbringssevencauses of action in its counterclaim. First, it charges that the Coles
breached the contract by submittinglaim that violated the Policy’s misrepresentation and
fraud provisions.Second, Owners assertst the Coles committed fraud. Third, Owners claims
spoliation of evidence. Fourth, fifth, and six@wners asks for declarative releoutits
liability under the Policyegardingadditional living expensedgbris removal, and any
additional liability ithasunder the Blicy, essentially contending thiatowes the Coles nothing
because the Colédailedto meet the conditions precedent under the Policy. Seventh, Owners
appears to seeakecovery of theamounts already paid to the Coles because of the alieget

Thecourtfirst addresses thparties’cross motions for summary judgment. The cross
motions before the court involve the Coles’ breach of conteacde of actioonthe Policys
appraisal provision an@wners’s counterclairfor declarativerelief on the Colestequestgor
debris-removal expenses and additional living expenses. (Doc. 31; Doc. 33; Doth&%purt
also addresses Owners’s motion for summary judgment on the Coles’ breacharftazmises
of action relating to debris-removal expenses and additional living expensesdéotihg
parties’ cross motions on Owners’s similar counterclaim assertions.

Secondthe court addresses the Coles’ motion for summary judgment on Owners’s other
counterclaim allegationgreach of contract as to the fraud and misrepresentation provision of
the Policy,spoliation fraud, and repayment of the sums already paid to thesGmeause of the
alleged fraud (Doc. 31).

Third, the court addresses Owners’s motion for summary judgment on the Coles’
remaining unaddresseduses of actioriraudand bad faith. (Doc. 35).

For the reasons discussed below, the courtGRANT the Coles’ “Motion for Summary

Judgment Against Defendant As to the Liability Portion of the Brea€ontract Claim” (doc.



33); the court will GRANT IN PARTand DENY IN PARTthe Coles’ “Motion For Summary
Judgment And/Or To Dismiss Defendant Owners Ins@&uwmpany’s Counterclaims’tdc.
31); and the court will DENYOwners’s motion for summary judgment (doc. 35).

In addition, the court has before it Owners’s “Motion to Strike Trial and Degositi
Testimony of Plaintiffs’ Proffered Expert Chuck Howarth.” (Doc. 36). The aslirGRANT
Owners’s motion to strike that testimony to the extent Mr. Howarth testified as p@rteabout
legal conclusions regarding Owners’s bad faith. In making its findings in thisg@pthe court
has not given weight to Mr. Howarth’s opinions on those matters.

STANDARD OF REVIEW

Summary judgment is an integral part of the Federal Rules of Civil Procedurena®y
judgment allows a trial court to decide cases when no genuine issues oéinfiatéare present
and the moving party is entitled to judgment as a matter of &eeFed. R. Civ. P. 56. When a
district court reviews a motion for summary judgment, it must determine two thingshéthew
any genuine issues of material fact exist; and if not, (2) whether the moviggspentitled to
judgment as a matter of law. Fé&.Civ. P. 56(c).

The moving party “always bears the initial responsibility of informing theidistourt of
the basis for its motion, and identifying those portions of ‘the pleadings, depositionsratsw
interrogatories, and admissions on filegdther with the affidavits, if any,” which it believes
demonstrate the absence of a genuine issue of material @albtex Corp. v. Catretd77 U.S.
317, 323 (1986) (quoting Fed. R. Civ. P. 56). The moving party can meet this burden by offering
eviderce showing no dispute of material fact or by showing that the non-moving party’s
evidence fails to prove an essential element of its case on which it bearsntiageuttuirden of

proof. Id. at 322-23.



Once the moving party meets its burden of showingli$teict court that no genuine
issues of material fact exist, the burden then shifts to the non-moving party “to dexneotist
there is indeed a material issue of fact that precludes summary judgr@éank’v. Coats &
Clark, Inc, 929 F.2d 604, 608 (11th Cir. 1991). In reviewing the evidence submitted, the court
must “view the evidence presented through the prism of the substantive evidentiary, biar
determine whether the nonmoving party presented sufficient evidence on whicltaulary
reasombly find for the nonmoving partyAnderson v. Liberty Lobby, Inet77 U.S. 242, 254
(1986);Cottle v. Storer Commc’n, IndB49 F.2d 570, 575 (11th Cir. 1988). Furthermore, all
evidence and inferences drawn from the underlying facts must be viewedlight most
favorable to the non-moving partgsraham v. State Farm Mut. Ins. C@93 F.3d 1274, 1282
(11th Cir. 1999).

The filing of cross motions for summary judgment does not affect the applRalddb6
standard.See, e.g.United States v. Oakley44 F.2d 1553, at 1555-56 (11th Cir. 1984). The
Eleventh Circuit has noted that “[c]ross motions for summary judgment will not,nrsdlees,
warrant the court in granting summary judgment unless one of the parties isl émfiliégment
as a matter of law on facts that are not genuinely disputddé&t 1555.

FACTS
A. The Fire & The Claininvestigation

Willard and TammyColes’s two-bedroom, three-bath honsaught fireon Februaryl0,
2015. Photographs taken in the aftermath of the fire revleatied walls, melted curtains, and
smoke stains throughout the homiehefire originated in the Coles’ laundry and utility ropm

that room, théitchen, and attiall suffereddirectfire damage. The house filled with smoke as



the fire grew.Two rooms in the house suffered water damage whefir¢heepartment
extinguistedthe fire

The Coles filed a claim wit®wnerstheir homeowners’ insurana@mpany. The Coles
ultimately sought foudifferent types of payments under the Policy coverddeelling”
payments fostructural damages to the homiepntents payments for their lost personal
property; debrigemoval expensesnd additional living expenses for the time they could not
live in their home

The Coles contacted Ownélee day of the fire The same day)wneas mailed tahe
Coles’ addresa letter including details on the Coles’ obligations in making a claine. |&tter
included a “proof of loss” form, “blank personal property inventory forms,” and noted that the
Coles needed to fill out tHerms and return therto Ownerswithin 60 days of the lossThe
letter also included a copy of the “What Do In The Case of Lossectionof the Policy, which
the court discusses in further detail below.

The “proof of loss” is a one-page form tmatjuestdasic information about the claim,
such as the insured’s policy number and the type and time of loss. The form also inshmigs a
section breaking down theverall damage value or cdst each type of claimed loss.

Owners also sent StarBonhommeijts insurance adjustor, to the Coles’ hometlos
day of the fire Mr. Bonhomme met with the Coles and be@amers’sinvestigationinto the
loss. Mr. Bonhomme asked Mr. Cole about where he believed the fire started, walked through
the home, and took pictureMr. Bonhommaealso issuedo the Coles a $3,000 payment, which
Mr. Bonhomme stated was to be used for immediate necessities that the Colesenagghired
after the firejncluding a place to stay(Bonhomme Depo. at 4%6). Mr. Bonhomme suggested

to the Coles that the extent of the damage was sel#sertving that the Coles could throw



everythingfrom the living room into a dumpster. Mr. Bonhomme had full access to the home
and the Coles did not impede him in any way.

Before assessing the value of the Coles’ cl&mners hired a thirgharty firm to
investicate the cause of the fire. That firm determined that the cause of the fire wamntithé
dryer.

Ownersalso hiredServiceMaster, a thirgarty property salvaging and restoration
service to inspect the contents of the Coles’ home. Mr. Bonhomme told the Coles that he would
contad¢ ServiceMaster and that ServiceMaster would determine what was salvageablaand w
was not. In particulamatissue in this claim were losses related to smoke damage, which Mr.
Bonhomme noted could not be reliably determined until ServiceMaster examined théyproper
ServiceMaster’s inspectors arrived two days after the fire. The inspegtorsned the home
and found 13 salvageable items, which they removed on March 18. Owners did not tell the
Coles how long they shouleeep the remaining unsalvageaitdans in their house.

In his depositionMr. Bonhommestatedthat, for this kind of claim, ServiceMaster would
report toOwners about what property could or could Im@testored ServiceMaster woulthen
tell Owners’sadjustorwhat stepst planned to take;e., either restoring the property or throwing
it out. The reporfrom ServiceMastediscussed by Mr. Bonhomme does not appedran t
materials before the court, although a report from “National Vendor,” anotheptrty
apparently hired by Owners, indicates that the value of the lost contents was $91,095.54
replacement cost valur $65,065.46 actual cash value.ofD349). Owners did not share that
report with the Coles during tledaim investigation (Doc.33 7).

Ownersalsofound that the value of théoles’dwelling claim was $46,551.71

replacement cost ar#84,006.20 actual cash valuBwnersinitially paid the Coles $33,006.20



for thedwelling claim (having subtracted the Coles’ $1,000 deductible), but did not include
payment for personal propertfhe Coles accepted the check as a partial payometiteir
dwelling claim

In mid-March, he Coles hired their own thinglarty consultantThe Howarth Group, to
help themevaluate thelwelling damaggepreparea contents inventory of their horfor
Owners'’s reviewandassess thealue of their clairs.

Sarah Grandanetti, a contents inspector for The Howarth Group, went to the Coles’ home
after the fire in March or April 2015Ms. Cole gave Ms. Grandanetti a thieeg binder with
notes about thivst contents oherhome, although Ms. Cole had already disposed of most of the
home’sdamagedaontents by the time Ms. Grandanetti began her inspection. Ms. Grandanetti
remarked in hedepositionthat“the house was gutted” when she got there and the only contents
remaining had been placed on the home’s back porch. Nonetheless, Ms. Grandanetti drew up a
report on the contents of the Coles’ home basdd®rColess notes and on what she observed.

In developing her report, 8 Grandanetti asked the Colest just about whether the
property existed, but about the property’s specific characteristics. Fapkxdais Grandanetti
asked the Coleabout the materials used in the construction of their furnitBhe also asked the
Coleswhere they bought their property dmdost of the time they knew.” Using that
information, Ms. Grandanetti foundreplacement price for eveitegm, and she included that
information on the inventory she prepared and that the Coles ultimately submi@aahérs.
Ms. Grandanettemphasized that she researched replacement values for every item that the Coles
said they lost, down to the price of a box of Honey-Nutetibs from WalMart. (Grandanetti

Depo.at 2223).



The Howarth Group also evaluated the Coles’ home for the value of dwelling damages,
which included damages to the structure such as the Coles’ roof.

At the end of March, the Coles, through a letter mailed by The Howarth Group, told
Owners that they disagreed with Owners’s conclusion about the value afwieding claim. In
that letter,The Howarth Groupold Owners that icalculatedhe dwelling damages to be
$164,458.19 actual cash value, well above Owners’s valuation and payment for that part of the
Coles’ clains. However,The Howarth Group did not preseéntOwnersa value for the Coles’
contentsclaim at that time The Coles asked Owners to beginrdguested appraisal process to
resole the dispute about the clahvalues. The Coles and@he Howarth Group, who the Coles
had designated as their apprais¢spoffered to meean Owners adjustor and go through the
house and discuss specifically the lossestii@Coles disputed.

Owners did not respond to the Coles’ request for nearly a month. On April 20, when
Owners finally responded, Owners stated that¢leeste@dppraisaprocessvas premature.
Owners contended that, despite the Coles’ stated disagneatvout Owners’s belief on the
value of the claim, they had no dispute because the Coles had not “formally” presented thei
claim amount Owners also included its letter another “proof of loss” form and reminded the
Coles of their obligations und#re Policy such as submitting the “proof of loss” forr@wners,
which noted that the 60-day period for sending in a proof of loss had expired, offered the Coles
an additional 30 days to submit their proof of loss, until May 20, 2015.

The Coles mailed thproof of loss form to Owners on June 3, 2 Owners received
it the next day. The proof of loss form noted that the claimed amounts for additiamgl livi
expenses and personal property were “open,” but included a requested amount for dwelling

damages.



A monthlater, on July 2, 2015, Ownetsld the Coles that ibelievedthattheyhad
claimedlossedor undamaged items. Nevertheless, Owners agéirsed appraisal because the
“coverage, scope, [and] amount of loss” were in dispute, magdpcrisal of the value of the
loss prematureOwners’sletter alscaskedthe Colesfor the first timeto retain any damaged
property.

On July 16, David Eshenour, an Owners adjustor wheehdger taken over the claim
from Mr. Bonhommeinspectedhe Coles’ home Heobserved additional,
previously-uncompensated damage to the homeinanesed Owners’s estimaikthe
dwellinglossto $57,458.10 replacement cost value and $43,227.15 actual cash stillue—
substantially less thahe Coles’ valationfor the dwelling loss of $164,458.19 actual cash
value Ownerdgssued a checfor $9,220.95 to the Coles, supplementigners’sinitial
dwelling-loss payments. At this point, neiti@wnersnor the Coles had presented to the other
party aproposedralue for the contents claim.

On August 5, the Coles informed Owners, once again by letter, thatvthey accept the
supplemental checlout that thetill disputed Owners’s valuation of their dwellingim. The
Coles again demanded appe&hisAt the end othatmonth, Owners responde@jterating its
earlier response that appraisal was inappropriate because it disputed camdragepe of loss.

Also at the end of AugusBerviceMaster returned the 13 items that it had tak&farch
to restore. However, Ms. Cole concluded that 12 of the 13 items hademsdtisfactorily
restored.

Two weeks later, the Coles submitted tlr@intentsnventory anctlaim valuation to
Owners. The Coles’ inventory of personal property was 43 pagesdadgenumerated in excess

of 1,000 items.For many, but not all item#he inventory included hyperlinks to the same or



similar itemson various retailers’ websites, such as Sears and Dsllafithe inventory included
itemsas small as box of HoneyNut Cheeriodrom the Coles’ kitchen and asgeticketasa
living-room recliner. The inventory includedtimated ages of the items and ddtes items for
which the Coles could not remember the purchase ddte.Coles and The Howarth Group
stated that theontents loss was $102,660.86 replacement value or $88,563.44 actual cost value.

On October 22, 201%he Coles sent Owners another demfandhe appraisal process
based on the valuation dispute®wnersesponded on November 5, asking for examinations
under oath from the Coles and observing that the Coles had atriéaichd dates fothose
examinations Ownersrequested that the Coles preservétathson their inventory and stated
that they needed tetermine whether the items had fire, smoke, or water damage, because only
some of the items were in rooms that had suffered direct fire damage.

On November 24, Owners once again told the Colesttheatuld notagree to appraisal
until the disputes over coverage had be=molved Owners stated-without further
elaboratior—that these coverage disputes included possible, but unidentig@presentatian
by the Coles“a question as to whether a covered loss as defined by the policy occamckthe
Coles’ failureto timely submit an inventoryOwners reiterated the necessity of the Coles’
examinations under oath and emphasized that, although sirglddout some of the Coles’
duties under th@olicy, it did not waive any of the Coles’ other possible failures to comply.

On December 22, Owners took the Coles’ examinations under oath pursuant to the
Policy. The Coles sentrether letter through counsafjain demanding appraisal.

During all this time, the Coles’ house was uninhabitable. Although they attempted som

cleanup by renting a dumpster and hiring people to assist in cleaning out the housel] tbey ha

! Owners’s apparentiyndisclosed contentsss calculatiorwas$91,095.54 replacement
costvalue or $65,065.46 actual cost.
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live somewhere else. The Coles and Owners appeared to agree that placing thet®l imsaah
longterm accommodatiowould not be the most costfective way to provide an alternative
living situation whie the home was repairedUltimately, the Coles moved into another property
they owned but typically rented. The Coles accordingly added a claim foetas on that
property under the Policy’s additional living expenses coveragalandnade a claim for debris
removal At their examinations undegath the Coles submitted amended proofs of loss for their
contents, additional living expenses, and debris renc&ihs

OnJanuary 12, 2016, Owners sent the Coles the transcripts of their examinations. The
Coles signed and returned thdssnscriptswith corrections on March 14, 2016.

On April 18, 2016,—more than a year after the fireDwnersmailed to the Coles’
attorney detter stating that it had received t@eles signed examinations under oath, but that it
had “come to [Owners’s] attention that the amounts claimed on each Proof of letsis (D
Removal, Contents, and Additional Living Expenses) may be incorrdaat. 84-13). In
addition,Ownerssaid itwas “unable to accept the amounts presented as accurate with the
information we know at this time.” But Owners added thata$ “not able to accept or reject
your proof of loss as submittéd(ld.).

Ownersdid not explain what, specifically, causiédo doubt the accuracy of the Coles’
claims. Nor didOwnersnote what further stepswould be taking to investigate the Coles’
claims and to determine whether it would deny the claiNs: did Owners requettat the
Coles submit any further information or documentatiosuport their claim.

The les filed the instant lawsuit soon tbafter.
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B. The Policy

The Coleshomeowners’ insurance policy with Owners contadiresfollowingrelevant
provisions.

a. Coverage and Disputes

The Policy covers damagesultingfrom fire and includes supplemental coverage for
debris removal and additional living expeng@bwing a fire As relevant here, theoicy
provides up to $179,000 ooverage for dwelling damagad $125,300 for contents. The Policy
callsfor theparties to determinthe loss amount yeplacement cost valuee., the cost to
repair or replace lost or destroyed property with like kind or quatitywever,the Policy
permitsreplacement value claints be settled on the actual cash value until dampagegertyis
repaired or replaced.

To resolve disagreements on the loss value, the Policy includes an “appraisalibprovi

If you and we fail to agree on the actual cash valusmoount of loss covered by

this policy, either party may make written demand for an appraisal. Each party

will select an appraiser and notify the other of the appraiser’s identitynvathi

days after the demand is received. The appraisersseldict acompetent and

impartial umpire. If the appraisers are unable to agree upon an umpire within 15

days, you or we can ask a judge of a court of record in the state where the

residence premises is located to select an umpire.

The appraisers shall then appmihe loss, stating separately the cash value and

loss to each item. If the appraisers submit a written report of an agtetenusn

the amount agreed upon shall be the actual cash value or amount of loss. If they

cannot agree, they will submit their differences to the umpire. A written dward

two will determine the actual cash value or amount of loss.

(Policy at 16).

For “additional living expenses,” the Poligyludessupplemental coverage up to

$35,800. It stateghat Owners would pay “for only the shortest time required to repair or replace

the residence premises or for [the iresijrto permanently relocate(Policy at 11).
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In addition the Policy includes a provision voiditige Policyif an insured intentiorly
conceals or misrepresents a matddat, engages in fraudulent conduct, or makes false
statements relating to the insurance.

b. “What To Do In Case of Loss”

The Policy includes a sectiotitled “What ToDo In Case of Loss,” which,
unsurprisingly, provides instructions to policyholders on what to do in the case oMoss.
specifically, the section details the information that the insurer will generaty toadjusta
claim. For example, it requires policyholders to send Owners a “proof of loss signed and swor
to by the insured” within 60 days of the loss. The proof of loss includes infornsatbras the
time and cause of the loss, the interest of the insureds in the property, the valudauinthend
an inventory of damaged or destroyed personal property. The Policy requires therinie
“show in detailquantities costs, actual cash value and amount of loss claimedyegneésts
submission ofall available bills, receipts and relatedaliments” substantiating the claims in
the inventory. (Policy at 2425).

The Policy furtherrequires insureds to exhibit damaged property to Osvfeer often as
may be reasonabhgquired”; submit to examinations under oath and to sign transcripts of the
examinations; and provide Owners wathyrecords and documents required. (Policy at 24).
The Policyalsorequires insureds to provide Owners with “receipts for any increasésitoo
maintain [the insured’s] standard of living while [the insured] reseti=wvhereand records
pertaining to any loss of rental incomeld.J.

C. ClaimsIn This Lawsuit

The Colesassert that Owners breacltae Policyby failing to submit to the appraisal

processby delaying paymenandby failing to pay the insurance proceeds due to them under the

13



contrag, including proceeds for debris removal and additional living expdramashe bst
rentalincome.

The Colesassert that Ownsacted in bad faith by failing to investigate their claim and
by failing to pay the losses covered under thkcl. The Coles alsappear to allegthree
varieties of fraud: misrepresehtm, suppression, and deceithe Coles plead these fraud
theories “shotgun” style in one count of their complaint. However, in their response &v<&wvn
motion for summary judgment on this count, the Cakesert only an argument that Owners
committed fraud by misrepresentati@mdthe Colesdo not contest Owners'’s assertion that they
have failed to establish any suppression or deceit claim.

In sum,the ColesvantOwners to comply with the appraisal provision of tleddy and
to pay for theirdwelling losses, contents losses, debgistoval expenses, aatternative living
expensesas well axcompensatory and punitive damages based on Owners’s miscorduts,
alleged bad faith anflaud. In their motions for summary judgment, the oréiiaf the Coles ask
for is Owners’s compliance with the appraisal provision.

Owners fileda counterclaimwith seven substantive countsirst, Owners asserts thae
Colesbreached the conceadmt or fraud provision of thedHcy because they madmtentional
misrepresentations and concealments of material fact” during Owirersstigation othe
claim. Second, @nerscontends that the Coleemmitted fraud bynaking material
misrepresentations or by concealing material factsrd, Owners aacses the Colesf
spoliation; specifically, Owners claims thhe Colesntentionally failed to preserve “numerous
contens of the dwelling which are the subject of dispute as to condition following thie fire

(Doc. 3 1 29).Likewise,Ownersclaims thathe Coledailed to preservéhe contents anparts
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of their home that were “distant” from the fire that Owners believed could beedprather
than replaced.

Fourth through seventh, Owners seeks several declarations regtrdiviggations to
pay the Coles’ claims under the Policy. Specifically, they deelaratios that they are not
liable to payadditional living expenseany expenses for debris remqgwal anyhing else
because the Colesolated the Policy’s terms. Finally, Owrs appears to seek a declaration that
the Coles must pay back any proceeds Owners paid as a result of the Cgled’fedled. $ee
doc. 3 at 25).

Before the court are three motions for summary judgment—two from the Coles and one
from Owners As noted, the court has cross motions for summary judgment on the Coles’ breach
of contract cause of action and Owners’s counterclaim for declarativeaelipé Coles’
requests for debremoval expenses and additional livexpenses In addition tahe cross
motions, the Colealso movdor summary judgment on Ownergsunterclaims against them
for breach of contract (fraud and misrepresentation provision only), spoliation, and fraud.
Finally, the court has Owners’s motion for summary judgmernherColesfraudand bad faith
causes of action.

After briefly addressing Owners’s motion to strike, the caddressetheclaims
involved in the partieross motions for summary judgmettien theremaining claims
addressed b§oles’ motion fo summary judgmentnd,finally, the remaining claims addressed

by Owners’s motion for summary judgment.
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DISCUSSION

A. Owners’sMotion To Strike

As an initial matter, Owners moves to strtke depositiontestimony ofChuck Howarth,
a member of The Howarth Qup, on the subject of Owners’s bad faith. Because whether the
Coles have met their burden to offer evidence for each of the essential elehieatsaaifaith
tort is a legal question, the colmdsnot given weight to Mr. Howarth’s opinioms that matter
to the extent he testified dhem See Avirgan v. Hull932 F.2d 1572, 1577 (11th Cir. 1991)
(“The evidence presented cannot consist of conclusory allegations ordaghisions.”). The
court GRANTS Owners’s motion only to the extentdstified to legal questions, but does not
strike the whole of his testimony

B. TheParties’ Cross Motions For Summary Judgment

The partiesubmit cross motions for summary judgment on the Coles’ breach of contract
claim as to appraisal and Owners’s counterclaims for declarative relieddditimnal living
expenses and debris removal. The court addréssegppraisal issue firanhd Owners’s
counterclaims for declarative relieh debris removal and additional living expensesond

a. Cross Motions Offhe ColesAppraisalClaim

The Colesarguethat Owners breached the Policy by failingtdomit to appraisal of the
value of their dwelling and coents claims

A breach of contract claim requires a party to show that a valid contract exised; th
plaintiffs performance under the contract; the defendant's nonperformance; andedama
Emps. Benefit Ass’n v. Grisset32 So. 2d 968, 975 (Ala. 1998). A nonperformance must be
“material,” which means thahe nonperformancendermined thearties’ objectivesn making

the contract.Sokol v. Bruno’s, Ing527 So. 2d 1245, 1247-48 (Ala. 1988).
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The court must enforce an unambiguous contract as wrileimammond Cov. Walter
Industries, Inc.962 So. 2d 753, 780 (Ala. 2006). But where the language is ambiguous,
blackletter law in Alabama requires courts to construe insurance policies liberéyor of the
insured and strictly against the insur&ogers v. State Farm Fire & Cas. C684 So. 2d 382,

392 (Ala. 2007).

The parties do not dispute that they had a valid contract, but Owners contends that the
Coles established neither their own performancetamonperformance under the Policks to
the Coles’ nonperformanc®wnersassertghat itproperlyrejected the Coles’ requests for
appraisabecause the Coles failed to comply with the conditions precedent in the Policy’s “Wha
To Do In The Case of Loss” section. As to its own performance, Owners dngu#setnature
of the parties’ dispute never requingtb submit to the appraisal proce€¥oth arguments fail.

I. The Cole€CompliedwWith The Duties After Loss Provision

Owners argues that the Coles cannot estalheir own performance under the Policy
becausé¢heyfailed to comply with the Policy’s dutiesfter-loss provision.The court disagrees.

Alabama courts routinely uphold the validity of “duties after loss” provisionsothiaje
an insured to furnish information and documents to an insti&tionwide Ins. Co. v. Nilsen
745 So. 2d 264, 267 (Ala. 1998). When these duties are formed in the contract as “strict”
conditions precedent, an insurer does not have to provide coverage until the insured complies
with the conditions.United Ins. Co. of America v. Cop&30 So. 2d 407, 411 (Ala. 1993ut
the existence of such duties does not mean an insurer has an unlimited right to dexgecove
based on minor deviations from the Policy’s terms. Rather, the failure must havediegal m

under the circumstances or defeated the purpose of thacoi@ee Sokob27 So. 2d at 1247-
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48. The court will address each of Owners’s arguments that the Coles failefy that
Policy’s conditions precedent in turn.
1. Timelinessof the Proof of Loss

First, Owners asserts that the Coles failed to sutbmitproof of loss” form sent to them
by Owners within 60 days of the loss, as required by the Paridthe Coles did not provide a
signed inventory to Owners until September 2015. Owners contends that these fadohes a
it of its obligation to pay.

The Coles returned Owners’s proof of loss form on June 4, 2015, about aandiah-
half after the actual due dedad 14 daysifter the deadline extended by Owne8®the Coles
failed to timely submit a “proof of loss signed and sworn to” within time tirame offered by
Owners and including all the requested information, such as an “inventory onalfydd and
destroyed property” including quantities “in detail,” actual cash valeesjpts, and related
documents to substantiate those values. Buhis casend under these circumstanciee
Coles relatively brief delay irsubmiting their initial proof of lossafter Owners’s extension of
the deadlinevas not a material failure to comply with the conditions precedent in the Policy.

To be sure, a line exists that, once crossed, means a failure to submit a proof of loss
per seabrogates an insurer’s responsibility to adjust and pay a claim. For exampiearwhe
insured fails to submit an accurate proof of loss bdflng the lawsut, the breach may be
materialthus releasing the insurer from any obligatioBse, e.gHillery v. AllState Indem. Cp.
705 F. Supp. 2d 1343, 1364 (S.D. Ala. 2010) (“Alistate could not possibly calculate or pay their
claim with the inaccurate informatigprovided. . . . Plaintiffs’ unreasonable refusal to cooperate
amounts to a material breach of plaintiffs’ duties under the Policy . . . .”). Thoaestances

do not apply here because the Coles submitted their proof airlys$4 days after the tended
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deadline and well beforfding the lawsuit And the Coles’ proofs of loss were, as far as the
court can tell on the evidence presented here, not inaccUiaeColes presented what appears
to beabona fideopinionaboutthe value of their claim.

Similarly, the court acknowledges thathe delays are part of a larger scheme to
stonewall and dodge an insurance company’s efforts at investigating eMessa relatively
small failure to comply can and often will be materi@eePittman v. State Farm Fire & Cas.

Co, 868 F. Supp. 2d 1335, 1348 (M.D. Ala. 2012). As the court explairfettmman “[I]t
makes sense to construe the post-loss duty provisions as strict conditions precealerape,
as theNilsenandHill ery courts have done, because doing so forces the insured to help the
insurer investigate the merits of the claim at the outset rather than allowing himewatand
let him hold the threat of litigation over the insurer’s head like the sword of Dasibdd.

But here, @ untimely proof of loss did not hind@&wners’s investigation where the cause
of the fire was known and undisputed, and Owners’s adjustors had uninhibited access to the
propertyimmediatelyafter the fire And the Coles complied with all of Owners’s investigatory
requests, including sitting for examinations under oath. A reasonable jury couttholoide
that the Coles tried to hinder or stonewall Owners’s investigation.

The Coles’ delayed submission of a contents inventory, undes tkeumstances/as
an immaterial failure ttmely comply. Because the Coles’ viewthe fire caused a total loss of
their home andts contents, their inventory is far lengthier than, for example, an inventory for a
burglary mightbe. In addition, Owners’s third-party salvage company had possession of some
of the Coles’ furniture for five monthefter the firg and the Coles promptsubmitted their
inventory, signed by Ms. Cole on each pagter determining that thestred furniture was

unsatisfactory. And the Coles told Owneegslyon that they disputetthe extent of the damage
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to their home and Owners knew that the Coles had aphnty-investigating their claim.
Further, Owners provided the Coles with contradicting information about whether th&y ha
keep all damageproperty, as discussed below. At the same time, the parties were also
addressing the structural damage to the home.

Of course, Owners did not breach the Policy by refusing to pay agage in the
appraisal proceamtil the Coles submitted their proofs of loss and accompanying inventory.
Alabama courts are clear that “an insurer’s obligation to pay coveredsalaider a policy of
insurance is not triggered until the insured compligk the insurer’s reasonable requests for
statements and documents pursuant to a ‘duties after loss’ proviSiea.Hillery 705 F. Supp.
2d at 1362. But once the Coles had complied with the Policy’s conditions precedent by
submitting the required and requested documents, Owners no longer hegittmgateexcuse
not to act on the Coles’ claim.

The court finds thathe oneanda-half-month delay in submitting the proof of loss and
documentation was not a materiadch under these circumstanadde Coles satisfied any
“strict” condition precedent based around timeliness by fully cooperatihgQwners’s
investigation and providing all requested documents before initiating this lawsuit.

2. Sufficiency of the Proof of Loss

Next, Owners contends thaetiColes failed to support their ladabmitted proof of loss
and inventory with sufficient evidence to satisfy their obligations under theyP¢liowever, the
record shows that the Coles submitted an inventory including the requested information.
That the inventory did not include receipts is immaterial. The vast majority of theatethe
inventory were for things for which few people keep receipts, such as miscell&oesesold

items The Coles went further than required by includiggerlinks to replacement items for
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many of the mor@xpensive itembst or damaged in the fire. The Coles, in their examinations
under oath, noted that most of their furniture was bought from “Standard Furniture.” Hse Col
provided to Owners their sales history with Standard Furniture, which included ititorma
about the Coles’ purchases of furniture over 10 years. (Doc. 53, Exhibit 2).

The Coles supported the veracity of their inventory by promptly sitting sonepations
under oath. In fact, tHetter sent by Owners’s counsel demanding that the Coles submit to the
examinations noted that the Coles had already provided dates to do so. The partie®dsubmit
materials also reveal many photographs of the Coles’ home, its contents, dathtdge. And
Owners conducted its own investigation into the loss, including two unfettered visiés to t
property byits adjustors and an examination of the contents by a plairy- salvage company,
which was supposed to have compiled for Owners a report o vitams were salvageable and
which were not.

Lastly, Owners failed to tell the Coles what, exactlgisputed about the Coles’ extent-
of-damages claim. Instead, Owners relied on vague statementsathastill reviewing the
claimbut did not idenfy any specific items for which needed further proof. Mr. Eshenour, in
his deposition, even noted that, as far as he remembered, the Coles had provided all the
documentation that Owners had specifically requested. (Eshenour Depo. at 145). Tlmeigourt t
finds that the Coles complied with the Policy’s requirement that they suppomptbeis of loss
and inventory with evidence.

3. Duty to Exhibit Property
Finally, Owners says that the Coles cannot suceetttheir breach of contract cause of

action because thdgiled to comply with the dutye-exhibit-property section of the Polity
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“unilaterally” disposingof their personal property “immediately” after the fire. (Doc.13&t 14-
15).

However, that clamn is belied both by the Coles’ conduitte text of the contracand
statements by Owners’s ageniBhe Policy only requires the Coles to “exhibit the damaged
property” to Owners “as often as may be reasonably required.” The Coleexhibded the
dwelling to Owners’s insurance adjustors Mr. Bonhomme and Mr. Eshenour, and to
ServiceMaster, Owners’s thighrty property salvagingontractor andthe Colegyaveall those
representatives unfettered acceSsvners disputes that Mr. Eshenour had “fuless to the
premises” because “the testimony that he was not prevented from comingubjéwot groperty
does not equate to having full access at all times.” (Doc. 48 at 3-4). But the caguwds the
Coles only to exhibit their property esasonalyl required Mr. Eshenour neitheequirednor
requested “full access at all times.” The Coles could only do what Owners &sketho

Nothing in the record suggests that the Coles prevénaters’s representativé®m
further investigahg the property at any time after the fire and before the Coles began disposing
of the property. Indeed, the Coles, through The Howarth Group’s letter to Owneiegl oo
to the house and discuss each specific item in dispute. Owners ignored that offe

And Ownerggnores that its adjustor, Stanly Bonhomme, told the Coles on the day of the
fire that they could throw away the damaged contents from the living room. Owaherst dell
the Coleauntil six months latethat they had to keep all their damaged property.

Furthermore, Owners hired a third-party company to inspect the property tmideter
the extent of the damage to the Coles’ personal property. The Coles exhibitpethanal
property for them and thestatements that ServiceMaster told them ¢imndyt 13 items were

salvageable are undispute@wners conjectures that ServiceMaster may have indicated that the
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Coles’ other property did not need refurbishment, but does not point to any evidence supporting
that claim. An equally plausible inference could be that ServiceMaster thought evergtheng
was beyond salvage and was a complete loss.

The Coles acted within the terms of the contract by relying on the insurandesijus
and thirdparty company’statements about what did and did not need to be kept. Owners
cannot deny coverage on this basis.

il. OwnersFailed To Comply With The Appraisal Provision

On the subject of its own performance under the Policy, Owners argues that it did not
need to engage the appraisal process because the padit#srences of opinion about the
extent of the damage to the Coles’ home and personal property are “scope of loss”, disputes
value disputes. (Doc. 48 at 15). The court finds that Owners breached the &yt to
commit to appraisal once the Coles atisfiedtheir duty to comply with Owners’s
investigation disputed the amount of loss, and demanded appraisal.

The Policy states that if either of the parties fails “to agree on the aaslavalue or
amount of loss covergédhen either party may demand appraisal. Simply put, the Coles say the
amount of loss covered is one amount; Owners says a different amount. In short, they dispute
the “amount of loss covered.”

Owners points t&Rogers v. State Farm Fire & Cas. C684 So. 2d 382 (Ala. 2007), to
support its conclusion that the appraisal provision permits an appraisal only to detereni
value of itens, not whether the Policy covers the lossRagers the Alabama Supreme Court
held that an appraisal provision that stated “if you or we fail to agree on the amtns#,bf
either party could demand that the amount be set by appraisal, did not permit aseapprai

determine issues of coverage and atios. Rogers 984 So. 2d at 383-84. Specifically, the
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appraiser could not resolve the parties’ dispute about whether the home had been dgrmaged b
covered loss—tornadoer byan uncovered loss—grouseéttiement.ld. at 383-84, 392.

But here, the dispute is not about wbatiseda lossthe firecaused a covered loss. The
guestion is thextentof the losses that the fire caused, or, in other words, the value of the
coveredoss that the fire caused. “Extent of loss” disptédissquarely within instance
appraisal provisionsRogers 984 So. 2d at 391.

TheAlabama Supreme Court Rogersobservedhe difference between “extent of loss”
and “cause of loss” disputes by noting that other courts cirefubid conflating causation or
coverage disputes with value disputégers 984 So. 2d at 391. The Court notkdt failing
to distinguish between causation and value disputes would permit parties to “approgch ever
disagreement on extent of damage as a causation, coveoadepility issue” so that “either
party could defeat the other party’s request by labeling a disagreemerivasage dispute.”

Id. (quotingJohnson v. State Farm Lloyd&04 S.W.3d 897, 903 (Tex. App. 2006)).

In this case, Owners has attempteddoflate the Coles’ value and extent of damage
claims into a question of legal causation or coverage. Stated anotherevagttitbs agree that a
fire occurred andhatthings damaged by the fire would be covered under the Policy. Owners
and the Coles, therefore, only disagree about the extent and value of the loss. Thassubjec
primed for appraisal.

The court will GRANT summary judgment in the Coles’ favor on their claim thate@svn
breached the contract by failing to comply with their demand to use the appraission to
determine the value of their claim. The court will DENY Ownetcsassmotion for summary
judgment on theame The court will ORDEROwners to submit to the appraisal process with

the Coles to determirtbe values of the Catédwelling and contents claims.
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b. Cross Motions Regarding Debris Removal

Owners moves for summary judgment in its favor on the Colasse of actiothat
Owners breached the contract by failing to reimburse them for debrisakama on its own
cause ofactionfor declarative relief that it does not need to pay the Coles’ demevalclaim.
The Coles do not move for summary judgment in their favor on the debris removal pbrtion
their ownbreach of contract cause of action, but they do move for smynedgment in their
favor on Owners’sorrespondingounterclaimagainst them.

Owners asserts thdtecausehe Coles failed to provide receipts for their expenses
incurred in the debris removat,owes the Coles nothing for it. However, as the Coles observe,
the Policy does not contain a specific provision requiring receipts for debris rendomathe
Coles provided sufficient evidence to raise a genuine dispute of material faQwners’s
failure to pay for debris removal by stating in their exgtons under oath what they paid to
remove the debris. Further, Owners does not contest that debris was removed frolaghe C
home. Thecourt will DENY Owners’s motion for summary judgment on this ground.

The court will likewise DENY the Coles’ motion for summary judgment or dismissal of
Owners’s counterclaim for declarative relief on their debris removal clalme.Cbles’ only
argument on this point is that the claim is duplicative of their own breagdntrfact claim such
that it is unnecessary. Although this counterclaim is essentially handauffesrésolution of
the Coles’ own breach of contract claim, Owners is entitled to brirf§egFed. R. Civ. P. 13
(discussing counterclaims). In short, the Coles do not advance a valid legalrargusupport

their motion at this time.
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C. Cross Motions Regarding Additional Living Expenses

Owners also moves for summary judgment in its favor on the Gese of actiothat
Owners breached the contract hylihg to reimburse them for additional living expenses and on
its correspondingounterclainfor declarative reliethat it owel none.

As with the debrisemoval claimthe Colesnove for summary judgment in their favor
on Owners’s counterclaim faleclarative reliebn the ground that Owners’s counterclaim is
duplicative of their correspondiriyeach of contract allegatior.he Coles do not move for
summary judgment in their favor on their own related breach of contract cawdm®of &he
courtwill DENY the Coles’ motion for summary judgment or dismissal of Owners’giadél
living expenses counterclaifar the same reason it denies the motion for summary judgment on
the debriscemovalcounteclaim,i.e., becaus®©wners is entitled to brinthe counterclaim even
if it duplicates the Coles’ version of tisaim.

That leaves Ownersarguments in its motion for summary judgment in whicksgerts
that the Coles failed to provide receipts for their additional living expenses. rgjhment fails
to recognize the circumstances of the case. Throughout the claims procéss ktightion, the
Coles have claimed additional living expenses based on loat irmame; they do not claim
theseadditional expenses based on out-of-pocket payments that woelddeaced by a receipt.
Owners cannot claim that the Coles materially breached the contract by faisabmit receipts
for payments they did nobhake Rather, the Coles complied with the conditions precedent for
adjusting the additional living expenses claim by submitting tax returns evideneingritr
income fromtheir rentalproperty they could not rent because they lived #@itér the fire

Owners also contends that, becatigaid for four months of living expenses and

because repairs would have only taken four months to comipletess the Coles no additional
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living expenses under the terms of the Policy. The Policgssthat Owners will cover
additional living expenses and loss of rents “for only the shortest time recuiepkir or
replace the residence premises or for [the insured] to be permanently reloddte provision
does not define whether the phrasenétirequired to repair or replace” means an estimated time
or an actual time.

Readinghe Policyin the light most favorable to the insured, the provision does not, as
Owners claims, permit Owners to, first, unilaterally determine an estimated mirtime-to-
repair and, second, only pay additional living expenses for the estimation it sonjuttee court
read the provision to permit Owners to act in this way, Owners would be ableofb cut
homeowner$rom paymentgo force thento accept its viewpoint on the value of an underlying
dwelling-lossclaim.

Furthermore, Owners bears at least some responsibility for the del@ainng the
Coles’ home. For example, Owners apparently wanted the Coles to presqresstmnal
property andlamage to their hons® it couldevaluate the value of the Cole$aims, but did
not ask them to do so unsiix months after the fire, then used that failure as a ground to delay or
deny coverageBut the Coles could not move back into their home without making the
necessary repairs and throwing out the destroyed property. And Owners furdiyeddbke
resolution of the Coles’ claims by refusitige appraisgbrocess. For those reasoing t
provision more convincingly suggests that, under these circumstances, Owneis togely
living expenses until the home was, in fact, repaired, or until the amount reached the $35,800
policy limit.

Accordingly, the court will DENY Owners’s motion feummary judgment in itgvor

on the addional living expenses claims.
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C. The Coles’ Motion for Summary Judgment on Owners’s Remaining
Counterclaims

The courtnext addresses the Col@sotion for summary judgment ddwnerss
counterclaim that the Coles breachedRéicy’s fraudand misrepresentation provision. The
court addresses Owners’s fraud counterclaim seatomjside Owner’s repayment of
fraudulentlyacquired sums claim, which Owners ties to that alleged frabuld, the court
briefly addresses Ownersspoliationcounterclaim

a. Owners’s Breach of Contract Counterclaim (Re: Fraud and
Misrepresentation)

Ownersassertghat by submitting falsealues fortheir claimsthe Colesdreached the
fraud and misrepresentation provision of the Policy, which voids the Policy if an insured
intentionally conceals anisrepresenta material fagtengages in fraudulent conduct, or makes
false statements relating to the insurantle Colesassert in their motion for summary
judgment that Owners has failed to establishspecific falseamisrepresentation.

Ownersargueghat the Coles committddaud byassertinghatthey could not salvage
their furnitureandthat tkeir entire roof had been damage@wners also responds thtte
extreme difference” betweets valuation of the loss and the @sl “vastly inflated valuatioris
evidence the Coles’ fraudOwners misunderstands misrepresentation of fact versus
representation of an opinion.

In this case, in thmaterials they submitteid Owners, the Coles presentedo@mion
about their losses. Owners, having made separate conclusions as to theegdigsown
opinionsabout the value as fact. But, without maelisagreement as ¢odollar amount for
loss does not equal fraud or misrepresentatideitherthe Coles, nor Owners, have established

a fact about the valuatiorgthe parties have merely presented differing opinions about how

28



much damage the fire causedlccordingly, thecourt will GRANT the Coles’ motion for
summary judgment in their favor on Owners’s breach of contract claim geimmsthe Coles’
alleged fraud and misrepresentaion

b. Owners’sMisrepresentation Counterclaim

In response to the Coles’ motion for summary judgnt@nters asserts that the Coles
committed fraud on essentially the same premises as it alleges the Coles breatiaed th
provision in the contract. The elements of a misrepresentation claim are (1) misrepresentation
of a material fact; (2) made willfully to deceive, recklessly, without kndgée or mistakenly,

(3) which was reasonably relied on by the plaintiff under the circumstancesgt)amili¢h
caused damage as a proximate consequdrmremost Ins. Co. v. Parhar693 So. 2d 409, 421-
22 (Ala. 1997).

As noted above)wners claims that the Coles misrepresented the extent of the damage to
their home and the extent of the loss to their personal property. The only specific
“misrepresentation” @t Owners points to is the dispute over whether the Coles’ roof needed to
be replaced or could be repaired. But Owners had and has always relied on its oemn opini
informed by the twanspections of the Coles’ property, about whether the Coles’ roof needed to
be replaced. Without any evidence of reliaonghe Coles’ representations, Owners’s claim
must fail.

Owners also generally contends that the Coles misrepresented the valugropéngy
damaged by the fire. But “Alabama courts consider a stteaf value to be an opinion and
not a fact.” See Kaye v. Pawnee Const. @uoc., 680 F.2d 1360, 1368 (11th Cir. 1982his

key legal point must have slipped Owners’s mind when drafting and defatsdiragud claims;

2 The Coles also assert that Owners’s counterclaim must be dismissed whder €.
P. 12(b)(6) and 9(b) for failure giate a claim with particularity.
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when it comes tthe Colesclaimsagainst if Owners recalls that mere “differences of opinion”
as to valuesind estimations are insufficient to sustain fraud allegations. (Doc. 35-1 at 23 & n.2;
Doc. 49 at 12-14

The court will GRANT the Coles’ motion for summary judgment@wnes’s fraud
counterclaim.

In addition, the court will GRANT the Coles’ motion for summary judgment on
Owners’s declarativeelief counterclaim for sums paid to the Coles because of the alleged fraud.
As stated, Ownarhas not showthat the Coles committiefraud.

C. Owners’s Spoliation Counterclaim

Owners claims that the Coles spoliated evidence when they threw away thescohtent
their home. “Spoliation is an attempt by a party to suppress or destroy hretielgmce
favorable to the party’s adversaryWWalMart Stores, Inc. v. Goodmaii89 So. 2d 166, 176
(Ala. 2000);Williams v. Michelin Tire Corp.496 So. 2d 743, 756 (Ala. 198@ut goliation is
notan independent cause of action in Alabai@aristian v. Kenneth Chandler Constr. C658
So. 2d 408, 413 (Ala. 1995). Instead, spoliatiomase typicallyan evidentiary issuaddressed
by permittingthe jury to maken inference of liability or guiltSee idat 412 (observing that
spoliation “may in some instances be regarded as a sufficiemddtan for an inference of the
spoliator’s guilt or negligence”) (quotationarks and alteration omittedlror that reason hie
court will GRANT the Coles’'motion to dismiss this claim (doc. 31 at 2bdDISMISS

Owners’s spoliation claim.
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D. Owners’s Motion for Summary Judgment on the Coles’ Causes of Action

Lastly, the court addresses Owners’s motion for summary judgment on thé Coles
remaining unaddresseatiegations Theseclaimsare the Colesfraud by misrepresgation,
suppressiongeceit andbad faith causs of action.

a. The Coles’ Misrepresentatiddlaim
In its motion for summary judgmer®wners asserts that the Coles have failed to

identify any misrepresentatidoy it. In their response to Owners’s motion for summary
judgment, the Coles point to Mr. Bonhomme’s direction to dispose of the unsalvageable items
and Owners’s subsequent complaint about the disposal of the items asAnaasgonable jury
could find thathis claim meets the elements of misrepresentation

First, Mr.Bonhomme Owners’s insurance adjustonade a misrepresentation, namely,
his statement that the Coles should throw away akkdinéents otheir living room.
Furthermore, a jury could conclude that Mr. Bonhomme’s representation that tisecQale
throw into a dumpstezverything in theiving room—a room that did not suffer direct fire
damage-also implied that the Cole®uldthrow awayall theirdamagegroperty. Owners later
told the Coles tikeepall theirdamagegroperty, nearly six montrefterthe fire ancafterthey
had thrown it away, and disputed whether the fire had caused the loss of the property Mr.
Bonhomme toldhe Colegheycould throwaway

Second, a jury could conclude that Mr. Bonhomme negligenttgcklesslymade this
representation, particularly given Owners’s about-face on whether tlumplkepsoperty needed
to be preserved.

Third, a jury could conclude that the Coles reasonably relied on the represemtetttns

by Mr. Bonhomme, Owners’s insurance adjustor in charge of their inguctanm.
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Fourth, as notedhis migepresentatioresulted in Owners’s denial or delaying of the
Coles’ claim So the Coles have established damages as a result of the misrepresentation. The
court will DENY Owners’s motiorfor summay judgment on the Coleghisrepresentation
claim.

b. The ColesSuppression and Deceit Claims

Owners also moves for summary judgment in its favor on the Guilest fraudbased
claims pkeaded in the complainsuppressioand deceit The Coles do not respond to this part of
Owners’s motion for summary judgmenSegdoc. 473. That is, although the Coles indicate in
their initial pleadings thaheyassert fraud on theasesf misrepresentation, deceit, and
suppression, in their response to Owners’s motion for summary judgment, thefy idelytone
fraud-basedheory, namely, their claim that Mr. Bonhomme misrepresehtthey could
throw away some or all of theslamagedersonal property afténis initial inspection.

“In opposing a motion for summary judgment, ‘a party may not rely on his pleadings to
avoid judgment against him.’Resolution Trust Corp. v. Dunmar Corg3 F.3d 587, 599 (11th
Cir. 1995) (quotindRyan v. Int’'l Union of Operating Eng’rs, Local 6784 F.2d 641, 643 (11th
Cir. 1986)). And the court need not diviagartys argumentfrom the evidencée providest
summary judgmentld. So grounds alleged in a complaint, but ignored at summary judgment
areabandonedld.

The court finds that the Coles abandoaagisuppressioner deceitbasedraudtheory
by failing to advance a relevaatgument in responge Owners’s motion for summary
judgment. Resolution Trus¥43 F.3d at 599. Having abandoned those theories of fraud, the court

will not allow the Coles t@resent such claims at trial.
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C. The ColesBad FaithClaim

Finally, Owners moves for summary judgment in its favor on the Coles’ bad faitiscla
The Colegespondhat Owners’s intentional refusal to pay their claims, despite having all the
information it requested and no arguable reason to deny covestgelishe©wners’s bad
faith.

Under Alabama law, bad faith is a “singular” tort with two different metludgisoof—
“normal” bad faith, also known as bad faith refusal to pay, and “abnormal” badalaiwknown
as bad faittailureto investigate.See State Farm Fire & Cas. Ins. Co. v. Brechidl4 So. 3d
248, 258 (Ala. 20183 The Colesallegebothmethod, primarily contending that Owners in bad
faith failed to properly investigate their clail@wnersassertghat it neither breached the
insurance contractn issue the coualreadyresolvedagainst it® and thait had a legitimate or
arguable reasator its refusal to papr engage in the appraisal proce3se court finds that the
Coles have identified sufficient evidence to a raise a jury question about whethershad a
legitimate or arguale reason not to paie Coles’ dwelling and contentsaems under the
Policy.

A party alleging a claim under “normal” bad faith has the burden of proving four
elements: “(1) a breach of the insurance contract; (2) an intentional refysgl the insured’s
claim; (3) the absence of any legitimate or arguable reason for that refudédl) the insurer’s
actual knowledge dhe absence of any legitimate or arguable reasbtutual Serv. Cas. Ins.
Co. v. Hendersar868 F.3d 1309, 1314 (11th Cir. 2004).

“Abnormal” bad faith adopts the elements of “normal” bad faith and adds a conditional
fifth element:“the plaintiff must prove the insurer’s intentional failure to determine whether

there is a legitimate or arguable reason to refuse to pay the clBnechbill, 144 So. 3d at 258

3 SeeSection Babove.
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(internal quotation omitted). In effect, under the “abnormal” bad faith theorgjraiffican
establish that the insurer had actual knowledge of the lack of a legitimatpiable reason to
deny the claim because the insurer intentionally failed to determine whetheeasoh existed.
White v. State Farm Fire & Cas. C@53 So. 2d 340, 348 (Ala. 2006). The “abnormal” bad
faith theory is akin to deliberate ignorance. The insurer caefuge to investigate the claim or
stick its head in the sand about it and avoid fadgtth-liability by failing to dscover whetheit
hadanylegitimate or arguable reason to deny a claim.

In its motion for summary judgmer®wners asserts that it did not breach tbkcly
because it was under no obligation to pagause the Coles failed to meet the Policy’s
conditions precedent to coverage. In addition, Owners assertisithdta legitimate or arguable
reason not to paySpecifically, those reasons were the Colagure to timely submit their
contents inventory; failure to submit receipts or documents in support of the cataents
failure to submit a timely or “proper” proof of loss; and the Coles’ alleged sipaliat
evidence.

The court rejects Owners’s first argument because it has ali@aay that, under the
conditions discussed abotbe Colessatisfiedtheir duty to cooperate undéret Policy. Owners
therefore breached the contract by failing to engage in the appraisal prosetsie tine value of
theclaims

Genuineassues of material fagtexistas tothe other elements of bad faitle., whether

Owners intentionally denied the clafmyhether it had #&gitimateor arguable reason to deny

* Ownersappeardo takeinconsistenpositions on whether #ctually deniedhe Coles’
claims. Owners seems to say that, because of the (Jalks’e to meet the conditions precedent
in the Policy, it could have deniedtoverage But Owners alsasserts thatdespite its alleged
non-obligationto provide coverage to the Colésdid not exert its right to deny the clairftee
doc. 351 at12-16, 18). Essentially, Owners contends that it could have left the Coles’ claims
open indefinitely acting on the claims or not acting on the claims at its leisure.
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the claim, and whether it had actual knowledge ofdbk of a legitimate ibarguable reason to
deny the claim Although the parties have not yet determined the actual vhthe Coles’
dwelling and contents claims, the Coles can show “actual knowledge” of the alo$amy
legitimate or arguable reason to deny the claimutjnahe “abnormal” bad faith method of
proof. A reasonable jury could infer from tfaets of this case that Owners engaged in a pattern
of behavior to delay paying the claim and avoid making a daitidinvestigation of it,
including submitting to appraisal, a process that would have resulted in a finalidatemn on
the value of the claim.

Because genuine issues of material fact exist as to at least one of the two bad faith
methods of proof, the court must DENY Owners’s motion for summary judgment on the bad
faith cause of action.

E. Notice of Court’s Intent to Enter Partial Summary Judgment in the Coles’ favor
on Debris Removal and Additional Living Expenses

The Coles have not moved for summary judgment in their favor on their debris removal
and additional living expenses claims. Nor have the Coles made any substantivenatbam
the court should grant summary judgment in their favor on Owners'’s debris remdval a
additional living expenses declaratory judgment causes of action. However, bésed on
materials before the court, the court finds that no genuine issue of matereifds as to
Owners’s liability for debris removal and additional living expenses. Of calms@arties do
dispute the amount of loss covered for debris removal and additional living expenses.

Under these circumstances and after ruling against Owners on all of itsedefen
coverage, the court finds that partial summary judgment on the issue of coveodig for
debris removal and additional living expenses should be granted in faver@dlés. To be

clear, this finding applies only to the coverage question but not as to the amount. Pursuant to
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Fed.R. Civ. P. 56(f), the court gives Owners notice of its intent to grant partial sSymma
judgment in favor of the Coles on this issue and will give it an opportunity to resfeefied.

R. Civ. P. 56(f) (“After giving notice and a reasonable time to respond, the court ngrant .
summary judgment for a nonmovant [or] grant the motion on grounds not raised by a’party[.]
Owners should also address whether the amount of these losses should be included in the
appraisal process.

CONCLUSION

In summary the court findsOwners has breachéd insurance policy with the Coles by
failing to engage ithe appraisal process once the Coles had met the conditions precedent
contained in the Policy late December 2015The court will GRANT the Coles’ cross motion
for summary judgment (doc. 33) on this issue, AEMNY Ownerss cross motion for summary
judgment. he court WIlIENTERSUMMARY JUDGMENT in the Coles’ favor on thmauseof
actionandORDER Owners to engage in the Policy’s appraisal process with the Coles.

The court will DENYboth parties’ cross motions for summary judgmen©amers’s
declaratory judgment cause of actedoutits liability for debris removal and additional living
expensesas well as Owners’s motion for summary judgment on the Coles’ breach ofctontra
cause of action regarding the same

Although the court vil deny these cross motions for summary judgment, the court gives
Owners notice of its intent to enter partial summary judgment as to Owners’s liilityach
of contract on the claims for coverage for debris removal and additional livingsegyehis
temporaryfinding does not extend to the amount due, as the parties contest the amount of loss.
Owners must SHOW CAUSE in writing why the court should not grartial summary

judgment inthe Colesfavor as to liability forthese claims on or before Apti2, 2018. Owners
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should include any evidentiary materials relevant to the court’s decision anatiein its
response to the court’s order to show cause. Owners should also address whether the amount of
these lossedsuld be included in the appraisal process.

A genuine issue of material fact exists as to whether Ovmnisrepresented théte
Coles could throw away the contents of their hoffiee court will DENYOwners’s motion for
summary judgment as to the Colegsmepresetation cause of action. A genuine issue of
material fact also exists as to whether Owners acted in bad faith by faipngperlyinvestigate
the Coles’ insurance claim. The court will DENY Owners’s motion for sumjudgmentas to
the Colesbad faith cause of action.

The court will GRANT the Coles’ motion for summary judgmenOwners’s other
counterclaims: frau@including the related repayment of fraudulently-obtained sums claim),
spoliation, and breach of the Policy’s fraud and misrepresentation provi3ibasourt will
DISMISS Owners’s spoliation cause of acteomd ENTERSUMMARY JUDGMENT in the
Coles’ favor on Owners’s fraud and breach of contract causes of action.

These causes of actioemainin this case: (1bhe Coles’fraud bymisrepresentation
cause of action2) the Colesbad faithcause of actian(3) the Colesbreach of contraatause
of actionregarding debris removal and additional living expereed (4 Owners’s
counerclaim causes of actidar declarative reliefegarding debris removal and additional
living expenses. The court will address these last two causes of action upos’©vasgonse
to the court’s order to show use.

The court will enter a separda@@derconsistent with thi©pinion.
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DONE andORDERED this 29th day ofMarch 2018.

s

S/ A
A b4/ & Lt AL

KARON OWEN BOWDRE
CHIEFUNITED STATES DISTRICT JUDGE
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