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IN THE UNITED STATES DISTRICT COURT
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REDSTONE FEDERAL CREDIT
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V. } Case No.:5:17-cv-00496 MHH

}

}

}

}

}

MANUEL WHITED and CONNIE
WHITED,

Appellees.

MEMORANDUM OPINION AND ORDER

Redstone Federal Credit Union appeals from the Bankruptcyt€ ader
overruling Redstone’ objection to Mr. Manuel Whited and Ms. Connie WHhged
claim of exemptions and the Bankruptcgutt's order denying Redstone’s matio
to alter or amend judgmentFor the following reasons, th€ourt affirms the
Bankruptcy Court'rdes.

l. JURISDICTION AND STANDARD OF REVIEW

The Court has jurisdiction over Redstone’s appeal under 28 U.S.C. §
158(a)(1). Section 158(a)(1) stateld]fe district courts of the United States shall
have jurisdiction to hear appeals frdimal judgments, orders, and decrees of .
bankruptcy judgeentered in cases and proceedings referred to the bankruptcy

judges under section 157 of this title28 U.S.C. § 158(a)(1).
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When it reviews final decisions of a bankruptcy coune tistrict court
functions as an qellate court In re Piper Aircraft Corp. 362 F.3d 736, 738
(11th Cir. 2004).“In reviewing a bankruptcy court judgment as an appetiatet,
the district cou reviews the bankruptcy cowstiegal conclusionde novd’ In re
Englander 95 F.3d 1028, 1030 (11th Cir. 1996)

. PROCEDURAL HISTORY AND FACTUAL BACKGROUND

On October 23, 2013, Redstone obtain&¥®,768.03udgment againghe
Whiteds (Doc. 4, p. 2, 1 1L On December 2, 2013, Redstone recorded the
judgment in Jackson County, Alabama. (Doel, . 2, § 1). By recording the
judgment,Redstone obtained a lien dfr. Whited’shomesteagroperty. (Doc. 5,

p. 6). Mr. Whted owned thdhomesteagroperty before Redstone obtained and
recorded the judgment. (Doc. 5, p. 8)hen Redstone obtained and recorded the
judgment, Alabama’s homestead exemption was $5,000 for individuals and
$10,000 for jointly owneghroperty (Doc. 14, p. 2, § 1)Ala. Code § 610-2.

On June 11, 2015he Alabamalegislatureincreased the state’s homestead
exemption amounts to $15,000 for individuals and $30,000 for jointly owned
property. (Doc. #4, p. 2, T 2). The same day, the Alabamadisldaure enacted
Alabama Code § 610-12, which providesthat every three yeagrshe State
Treasurer shall adjushe homestead exemption amount “to reflect the cumulative

charge in the consumer price index . . . . The adjusted amounts apply to



exemptionglaimed on or after April 1 following the adjustment date.

On August 25, 2016the Whiteds fileda Chapter 13 &nkruptcypetitionin
the United States Bankruptcy Court for the Northern District of Alabaidac. 1
4, p. 2, 1 2 Creditors filed proofs of claim in the Whiteds’ Chapter 13 case for
debts that arose both before and after the effective date of Alabaea’s
homestead exemption. (Doc4lp. 9, T 27). On September 2, 2016, Redstone
filed in the Whiteds’ Chapter 13 case a proof of claim secured by the judgment lien
on Mr. Whited'’s property. (Doc--4, p. 2, { 6).

On September 7, 2016, the Whiteds claintied $30,000 jointly owned
property homestead exemption ithe property encumbered by Redstone’s
judgment lien. (Doc.-4, p. 2, 11 3, 5)On October 7, 2016, Redstone objected to
the Whiteds’ claim of thes30,000homestead exemption. (Doc:33 In its
objection, Redstone argued that the Whitedsmestead exemption shid be
limited to $10,000, the exemption amotmtt jointly owned propertyn force when
Redstone obtained and recordedjidgment (Doc. 33, p. 1,  6). As support
for its objection, Redstone asserted that becadlsdama Code § 610-1

“specifically states: ‘The right of homestead or other exemption shall be governed

1 On November 2, 2016, the Whiteds reduced their claim of exemption to $15,000, the
newhomestead exemption for individually owned property, because Ms. Whited did not own an
interest in the property. (Doc:4, p. 2, 1 4). Because the Whiteds subsequently reduced their
claim ofexemption to $15,000, the homestead exemgtomdividually owned property on the
petition date Redstone now argues that the Whitedlaim of exemption should be limited to
$5,000, thehomestead exemptidior individually owned propertyvhen Redstone recorded its
judgment lien. (Doc. 3-5, p. 6).



by the law in force when the debt or demand was created,” the Whiteds could only
claim the homestead exemption in fonsen the judgment lien fixedot Mr.
Whited’s property. (Doc.-3, p. 1, 15).

The Whiteds opposed Redstone’s objection. (Ded).3 The Whiteds
argued that they incurred debt after July 11, 2015 effexive date of the new
homestead exemption(Doc. 34, p. 1, T 1). Pursuant toln re Middleton 544
B.R. 449 (Bankr. S.D. Ala. 2016he Whiteds assert thttey are entitled to the
$15,000 homestead exemption in fovdeenthey filed for bankruptcy (Doc. 34,

p. 1,1 1). And pursuanto Owen v. Owen500 U.S. 305%1991),the Whiteds assert
thatthe Bankruptcy Court should “utilize the State Court exemptions to which the
Debtors would be entitled but for the existence of the liglbc. 34, p. 1, 1 2).
According to he Whiteds “[u]lnder this standard, the [Bankruptcy] Court should
apply a $15,000 homestead exemption.” (De4, B. 1, 1 2).

On February 2, 2017, the Bankruptcy Court overruled Redstone’s objection.
(Doc. 14). The Bankruptcy Court found “pursuant t@Wer] that Alabama’s
‘new’ homestead exempin in effect on the petition date is controlling for
purposes of any action the [Whiteds] may file to avoid Redstone’s judgment lien
pursuant to 11 U.S.C. § 522(f).(Doc. 14, p. 1). The Bankruptcy Counbted
that 11 U.S.C. 8§ 522(f)(1statesthat “the debtor may avoid théxing of a lienon

an interest of the debtor in property to the extent that such lien impairs an



exemption to which the debtarould have been entitled . ” (Doc. 1-4, p. 3, 1 7)
(emphasis in original). The Bankruptcy Cobetd that the exemption amount to
which the debtor “would have been entitled” is the exemption amount “on the date
of filing the petition.” (Doc. 34, p. 5,9 14). The Bankruptcy Court found that the
Whiteds would have been entitled to the $15,000 exemptiaine date they filed
their petition. (Doc. 4, p. 10, 1 30).

The Bankruptcy Courteasonedhat “in ‘mixed debt’ cases where debts
areincurred before and after the effective date of the new homestead exemption
“the exemption limits on the petition date should be applied despitd B1&

‘date of debt’ provision.” (Doc.-4, p. 7, 1 20).The Bankruptcy Court discussed
and agreed witlthe reasoning inMiddleton The Middleton court held that
applying thepetition date exemptiom mixed debt casess consistent with the
Bankruptcy Code which establishes riglis of the petibn date andwith the
Code’s “fresh start” policy(Doc. 14, pp. 89, 11 2526).

On February 10, 2017, Redstoaskedthe Bankruptcy Courtto alter or
amendthe order overruling Redstone’s objection in lighttbé EleventhCircuit’s
holding on remand il re Owen 961 F.2d 170 (11th Cir. 1992)Doc. 38, p. J.
Redstone stated that “the [Eleventh] Circoib remand, . . . ruled that, since the
Debtor had nanterestin the property prior to the fixing of the lien, there was no

exemption available.” (Doc.-8, p. 2). Redstoneaskedthe BankruptcyCourt to



“consider whether the change in the exemption amount altered [Mr. Whited’s]
interest in the propertywersus]that of Redstone and to what extentDoc. 38, p.

2). Redstone argued that fithe change in the exemption amount incredbtd
Whited’s] interest, then the proper response to that increase is to note that, since
Redstone’s lien attached pritor that increase, the lien cannot deided to that
extent, as [Mr. Whited{lid not have this interest ‘prior to the fixing of the lien.”
(Doc. 38, p. 2).

On March 17, 2017, the Bankruptcy Court denied Redstone’s motion to alter
or amend judgment(Doc. 13). TheBankruptcyCourt found that “the controlling
iIssue in this case remains whether Redstone’s lien impairs an exemption to which
[the Whiteds] would have been entitled on the petition date but for the lien itself.”
(Doc. 13, p. 3). The Bankruptcy Court repeated that the Whiteds whoeild
entitled to the $15,000 homestead exemption but for Redstone’s lien. (Bop. 1
7).

On March 29, 2017, Redstone appealed from the Bankruptcy Court’s order
overruling Redstone’s objection to the claoh exemption and the Bankruptcy

Court’s order denying Redstone’s motion to alter or amend judgnidrd.issues

on appeal are fully briefed and ripe for resolution.



. ANALYSIS

1. Redstone’s Objection to the Whiteds’ Claim of Exemption

Redstone argudabat the Whiteds caalaim only thehomestead exemption
in effect when Redstone obtained its judgmentThe Court disagrees.The
Bankuptcy Court properlyfound that applying Alabama’s new homestead
exemptionin a mixed debt casdike this one fulfills the objectives othe
Bankruptcy Code and is consistent wiven

Pursuant tdll U.S.C.8 522(f)(1),a “debtor may avoid the fixing of a lien
on an interest of the debtor in property to the extent that such lien impairs an
exemptionto which the debtowould have been entitladhdersubsection (b) of
this section . . . .” (emphasis adde®ursuant to sulestion (b), exempt property
is determined according tetate law that iSapplicable on the date of the filing of
the petition. .. .” 11 U.S.C. 8§ 522(b)(3)(A).In Owen v. Owen500 U.S. 305
(1991) the Supreme Court found that the exemption to which the debtor Wweuld
entitled under state law is the exemption to which the debtor vimddtitledbut
for the lien 500 U.S. aB11.

The debtor inDwenpurchased a condominium subject to the creditor’s pre
existing judgment lien. On the date of purchase, the condominium did not qualify
as a homestead under Florida law. Then, the debtor filed for Chapter 7 bankruptcy.

Later, thecondominiumachieved homestead status.



The debtor claimed homestea@xemption in his condominium amsught
to avoid thecreditor’'s lien pursuant to 11 U.S.C. § 522(f)(1). The bankruptcy
court did not allow the debtor to avoid the lie®wen 500 U.S. at 30708. The
district court affirmed the bankruptcy court’s decisbmtausehe property did not
become subject tbloridads newhomestead exemption until aftire lien fixed to
the property.ld. The Eleventh Circuit affirmed on the sagr@unds.|d. at 308.

The Supreme Court reversed the Eleventh Circuit's decisowen 500
U.S at 314. The SupremeCourt found that § 522(f) permits a debtor to avoid a
lien to the extent that the lien impairs an exemption to which the debtard
have beerentitled but for the lien itsélf

As the preceding italicized words suggest, this reading is more

consonant with the text of 8 522(@hich establishes as the baseline,

against which impairment is to be measured, not an exemption to
which the detor “is entitled,” but one to which henbuld have been
entitled.” The latter phrase denotes a state of affairs that is conceived
or hypothetical, rather than actual, and requires the reader to disregard
some element of reality.“Would have been™ut for what? The
answer given, with respect to the federal exemptions, hasblokdéor

the lien at issueand that seems to us correct.

Owen 500 U.Sat 311 (emphasis in original).

When determininghe exemptionto which a debtor would be entitletthe

only conceivable fact we are invited to disregard is the existehdke lien’

Owen 500 U.S at 311. The SupremeCourt had “no doubt, then, that the

[bankruptcy courts’] unanimously agreagon manner of applying@ 522(f) to



federal exemption-ask first whether avoiding the lien would entitle the debtor to
an exemption, and if it would, then avadd recover the lieris correct. Id. at
31213. The SupremeCourt extended the same processtade exemptionsld. at
313.

Oweninstructsthe Court to ask, if Redstone did not have a lien on Mr.
Whited’s property, to which exemption would the Whiteds be entitled under
Alabama lawon the date of the Whitedgketition? When the Wheds filed for
bankruptcy, Alabama&ode § 610-1 provided that “[tlhe right of homestead or
other exemption shall be governed by the law in force when the.debivas
created, . ..” When the Whiteds filed for Chapter 13 bankruptcy,bal@maCode
§ 6-10-2 provided a $15,000 homesteadmptior?.

Two Alabama courtiave heldhat a debtor in a mixed debt Chapter 7 case
Is entitled to the homestead exemption in effect on the date of petitrarews v.
Ernandez2017 WL 125040, at *5 (S.D. Ala. Jan. 11, 2Q1i)re Middleton 544
B.R. 449, 458 (Bankr. S.D. Ala. 2016n Middleton the BankruptcyCourtfound
that federal law preempts AlabarGade 8§ 610-1 in a mixed debt Chapter 7 sa
because 8§ 40-1 effectively discriminates against similarly situated unsecured

creditors 544 B.R.at 457. TheMiddletoncourt stated:

% The debtor or the trustee can withdraw exempt interests in property from the bankruptc
estate. 11 U.S.C. § 522(b)(1). Exempt property is “not liable during or after the casg for
debt of the debtor that arose . . . before the commencement of the case.” 11 U.S.C. §€&22(c);
Owen 500 U.S. at 308 (“An exemption is an interest withdrawn from the estate (and hence from
the creditors) for the benefit of the debtor.”).
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The priority schemes and equality of treatment in 88 507(a) and

726(a) and (b) are the dndation of the Bankruptcy Codegoa to

fairly distribute a debtos norexempt assets among creditor§he

Code isdesigned to achieve an “equality of treatment among similarly

situated creditors.” In re Jet Florida System, Inc841 F.2d 1082,

1083 (11th Cir.1988); “Creditors within a given class are to be treated

equally, and bankruptcy courts may not create their own rules of

superpriority within a single class.’Matter of Saybrook Mfg. Cp.

Inc., 963 F.2d 1490, 1496 (11thrCil992). This basic tenet of

bankruptcy law should not be undermined by state exemption law.
544 B.R.at456.

The Middleton court found that applying the “date of debt” exempiiora
mixed debt Chapter tasewould increase each unsecured creditors pata
distribution and thus grant pestmendment creditors a windfall not afforded to the
pre-amendment creditors544 B.R.at 456° The Middletoncourt found that even
if the court apportioned thexemptions to creditors according to when the debts
arosethe postamendment creditors would still receive more than they would have
otherwise. Id. at 458. In either cassjmilarly situatedunsecured creditors are
treated differentlythan othersn violation of federal law.ld. at 456 (“There is no
bass for dividing unsecured creditors into different classes of distribution based on
differing exemption rights.”) (quotingn re Kylg 510 B.R. 804, 8 n.15 (Bankr.
S.D. Ohio 2014)) (internal marks omitted).

The Middletoncourt decided that the exemptiamount on the petition date

% In a Chapter 7 case, paymentsusisecured claims “shall be made pro rata among
claims of the kind specified in each such particular paragraph.” 11 U.S.C. § 726(b).
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controls for four reasons. First, applying the petition date exemption isistants
with other provisions of the Bankruptcy Code determining the gightcreditors
and debtors as of the date of the filing of the petitidditidleton 544 B.R. at 458.
For example, pursuant to 11 U.S.C. § 522(b), exemptions are drawn “from
property of the estate.” The “estate” is created on the petition date. 11 U.S.C. §
541(a).

Second, applying the petition date exemption is “consistent with Congress’s
intent to allow debtors a ‘fresh start’ in bankruptcyiddleton 544 B.R. at 459
In furtherance of the debtor’s fresh start, courts must “liberally interpret exemption
statute in favor of the debtor with any doubts to be resolved in favor of allowing
the exemption.” Id. (citing In re Newton 2002 WL 34694092, at *3B(A.P. 1st
Cir. Jan. 10, 2002Christo v. Yellin228 B.R. 48, 50K.A.P. 1st Cir.1999) In re
Gutierrez Herdndez 2012 WL 2202931, at *2 (Bankb.P.R. June 14, 201,2and
In re Hasse246 B.R. 247, 2552 (Bankr.E.D. Va. 2000).

Third, applying the petition date exemption is consistent oimionsthat
raised the same concerns following the last@amento AlabamaCode § 610-2
in 1980. Middleton 544 B.R. at 459. For example, inGoldsbyv. Stewart the
district court found that applying the paenendment exemption in a mixed debt
case would “depriv[e] the debtor of a larger exemption to which heitteedntaind

provid[e] the postamendment] creditors a windfall to which they are not

11



entitled.” Goldsby v. Steward6 B.R. 692, 694 (S.D. Ala. 1983)n In re Rester
thedistrict court rejected split exemptisim mixed debt cases becausbercourts

in Alabama applied the petition date exemptifiing for bankruptcy createthe
“estate” from which property is exempted, and applying the lesser exemption
would diminish a debtor’s fresh startn re Rester46 B.R. 194, 19200 (S.D.

Ala. 1984) Accordingto theMiddletoncourt, Judge Hand iRester*made clear

his preference for a ‘date of petition’ ruleMiddleton 544 B.R. at 459.

Fourth, applying the petition date exemptisrconsistent with the Alabama
Legislature’s intent.Middleton 544B.R. at 459. The Middletoncourt noted that
the exemption amoumill change every three years and found that “it does not
make sense for the legislature to use current inflation as measured by the
Consumer Price Index . . . if the revised exemption tapplied in a bankruptcy
which may not take place for a couple of decadéd.’at 45960 (citing Ala. Code
8§ 6-10-12).

In Andrewsv. Ernandezthe district court agreed witthe reasoning in
Middleton stating:

to the extent Alabama Code 8§16-1 requires debts in the same class

to be treated differently because of the date the debts were created, the

statute is preempted by the Bankruptcy Codlae Bankruptcy Code

sets up priority schemes and requires that debtise same class be

treated equally. Accordingly, unless all of the debts in a Chapter 7

bankruptcy estate were created prior to the amendment, the date of the

petition must determine the exemptions to be appliedhis
conclusion is consistent with 11.S.C. § 726(b), with the statement in

12



Ala. Code § 610-1 that “[the adjusted amounts apply to exemptions

claimed on or after April 1, following the adjustment date,”. with

the Supreme Court’s decision @wenregarding the applicability of

exemptios to preexisting judgmentliens, with the Bankruptcy

Codes goal of providing a fresh start and with the interests of

equitable and orderly distribution.
Andrews v. Ernande2017 WL 125040, at *5 (S.D. Ala. Jan. 11, 2017)

Thereasoning iMMiddletonand Andrewsextends to mixed debt Chapter 13
cases. A debtor in a mixed debt Chapter 13 bankruptegeis entitled to the
homestead exemption in force on the date the debtor files her bankruptcy petition.
In a mixed debt case, the petition date exemption is consistent with federal law,
legislative intentthe debtor’s fresh start, artble courts’ liberal construction of
exemptionstatues in favor of the debtor

Unless all debts arose before June 11, 2015AlabamaCode § 610-1
instructsa court to tolerate disparate treatment between creditors in the same class
Unlike Chayer 7, there is no pro rataandate for payments to unsecured creditors
in Chapter 13. In fact, in a Chapter 13 case, the Bankruptcy Code permits
discrimination amonglasses of unsecured creditaslong as the discrimination
Is not urair. 11 U.S.C. § 1322(b)(1). The potential disparate treatment of
unsecured creditors is one factor of many that faveipetition date exemption.

Beyond distinguishing between pro rata distribution in Chapter 7 and

permissible discrimination in Chapter 13, differentiating between mixed debt

Chapter 7 and Chapter 13 cases for purposes of AlaBama 88 €10-1 and-2

13



would be splitting hairs. The payment of an unsecured claim under Chapter 13
cannot be “less than the amount that would be paid on such claim if the estate of
the debtor were liquidated under [Chapter 7].” 11 U.S.C. §(&325. A Chapter
13 debtor may convert her case to Chapter @gttime. 11 U.S.C. § 1307(a).
Cases filed under both chapters must follow the priorities established by 11 U.S.C.
8§ 507. Congress intends for debtors to have a fresh start regardless of wiegther
file for Chapter 7 or Chapter 135ee Slater v. United States Steel Ca#B@l F.3d
1174, 1179 (11th Cir. 2017)Accordingly, each consideration Middleton and
Andrewsappliesequally in Chapter 7 arndhapter 13 mixed delobses.

2. Motion to Alter or Amend Judgment

After the Bankruptcy Court overruled Redstone’s objection to the Whiteds’
claim of exemption, Redstonaskedthe Bankruptcy Courto reconsider its
decision in light of the Eleventh Circuit’s opinion on remandnime Owen 961
F.2d 170(11th Cir. 1992) (Doc. 38, p. 2). In re Owendoes not change the
Court’s decision

In Owenv. Owen the Supreme Court remanded the case for the Eleventh
Circuit to determine whether the lien attached to the debtor’s property interest after
the debtor obtained the interest. 500 U.S. at 3The debtor could avoid the lien
only if the lienattachedafter the debtor acquired the propedriterest Farrey v.

Sanderfoqt500 U.S. 291, 2961991)

14



On remand, the Eleventh Circuit found that the creditor recorded its
judgment against the debtor befdne debtor purchased the condominisuibject
to the judgment lien In re Owen 961 F.2dat 172 Thus the debtor could not
avoid the lien becausthere was never a fixing of a lien on an interest of the
debtor, as the debtor had no property interest poi the fixing of the lieri Id.

Redstone conceddéisat Mr. Whited acquired his property before Redste
lien fixed to the property, buRedstonearguesthat the change in the homestead
exemptionincreasedVir. Whited'’s interest in the property, so thhe lien fixed
before Mr. Whited acquired hadteredproperty interest(Doc. 38, p. 9.

The Bankruptcy Court correctly concluded that “the interest to which the
Supreme Court was referring was the debtor’'s fee simple property intereat, not
specific vale therein.” (Doc. 33, p. 5);seeln re Owen 961 F.2dat 172 (debtor
could not avoicha lien because he did not obtdirs fee simple interest before the
lien fixed); Farrey, 500 U.S. at 209 (same)Mr. Whited owned a fee simple
interest in his homestedrkfore Redstone’s lieattached (Doc. 13, p. 7). The
homestead exemption increalid notalter Mr. Whited’sfee simplenterest. In re
Owendoes nothange thanalysisunderOwenv. Owenasto which exemption the
Whitedsareentitled under Alabama law. The Bankruptcy Court had no reason to

alter its judgment.

15



V. CONCLUSION

For the foregoing reasons, the CoAfFIRMS the Bankruptcy Court’s
order overruling Redstone’s objection to the Wisteclaim of exemption and

AFFIRMS the Bankruptcy Court’'s order denying Redstone’s motion to alter or

amend judgment.

DONE andORDERED this March 27, 2018

Wadit S Hosol_

MADELINE HUGHES HAIKALA
UNITED STATES DISTRICT JUDGE
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