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MEMORANDUM OPINION

In this employment actionTammy Johnsoncontends that dr former
employer,La Petite Academy, Incdiscriminated against her because of her race
and age and created a hostile work environment that left her no choice but to resign.
Ms. Johnson brings the following claims against LPAL) discrimination,
retaliation, and hostile work environment on the basis of race in violation of Title
VII of the Civil Rights Act of 1964, 42 U.S.C.Z)0(, et seq. (2) discrimination,
retaliation,and hostile work environment on the basis of age in violation of the
federal Age Discrimination in Employment Act, 29 U.S.GB24,, et seg. and the
Alabama Age Discrimination in Employment Act, Ala. Cod&181-20; and (3)

negligent and wanton hiring, jgervision, training, and retention in violation of
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Alabama lawt

Pursuant to Rule 56 of the Federal Rules of Civil Procetlt?&,has moved
for summary judgment oNs. Johnsois claims. According to LPA, no genuine
dispute of material fact exsstis to Ms. Johnson’s claimand LPA is entitled to
judgment as a matter of law. The company contends that no evidence of race or age
discrimination or retaliation exists, that Ms. Johnson voluntarily resignddvas
not constructively discharged, that the company did not create a hostile work
environment, and that Ms. Johnson has not stated an underlying cause of action for
the violation of Alabama common law to support a negligent hiring, training,
supervision, or retention clainfzor the reasons stated in tmemorandum opinion,
the Court will grant LPA’s motion for summary judgment
l. SUMMARY JUDGMENT STANDARD

“The court shall grant summary judgment if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as a
matter of law.” Fed. R. Civ. P56(a). To demonstrate that thera igenuine dispute

as to amaterial fact that precludes summary judgment, a party opposing a motion

1 Ms. Johnson’s counsel agreed to voluntarily dismiss her state law claim®fdidrel infliction

of emotional distress, invasion of privacy, and interference with businessmslttat she brings
against LPA and her former supervisor, defendant Felicia GsseDoc. 56, f2; Doc. 561, p.

2). In a footnote in her brief in response to LPA’s motion for summary judgment, Ms. Johnson
“moves to voluntarily dismiss [those three state law claims], without prejudidecsits taxed as
paid.” (Doc. 69, p. 34n.11). TheCourthasentereda separate order dismissing those state law
claimswithout prejudice, whicleliminatesMs. Gist as a defendant in this cagPoc. 75).
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for summary judgment must cite “to particular parts of materials in the record,
including depositions, documents, electronically stored information, affidavits or
declarations, stipulations (including those made for purposes of the motion only),
admissions, interrogatory answers, or other materi&ed. R. Civ. P56(c)(1)(A).

“The court need consider only the cited materials, but it may consider other materials
in the record.”Fed. R. Civ. P 56(c)(3).

When considering a summary judgment motion, a district court must view the
evidence in the record and draw reasonable inferences in the light most favorable to
the nommoving party.Asalde v. First Class Parking Sys. LL&98 F.8 1136, 1138
(11th Cir. 2018). Accordingly, in this opinion, the Court presents the evidence in
the light most favorable to Ms. Johnson and draws all inferences from the evidence
in her favor.

I. BACKGROUND

Ms. Johnson isvhite. (Doc. 591, p. 50, tp. 193Doc. 641, p. 2, 12). She
began working for LPA in 2012. For two yeatse svorked as the Academy Director
of LPA’s child daycare facility in Hoover, Alabamd@henshe took 18nonths off,
andin January 2016, LPA rehired hasthe Academy Director of LPA’s childcare
facility in Decatur, Alabama. (Doc. 64 pp. 23, 112-3). She resigneffom the

Decatur facilityon June 27, 2016. (Doc. &9 p. 1). When she resigned, Ms.



Johnson was 49 years old. (Doc-B4%. 2, 12). This case arises out of events that
took place during Ms. Johnson’s employmeritRA’s Decaturfacility.

A. Ms. Johnson’s Tenure as Academy Director

The record shows that Ms. Johnson was a highly effective Academy Director.
When she assumeldadership of the Decatur facilitpn January 2016 LPA
descritedthe facility as “in distress” becauselofv enroliment angoor business
operations. (Doc. 64, p. 3, ). The facility had only 30 children enrolled. (Doc.
64-1, p. 3, ¥). Ms. Johnson improved the facility’s operations and grew enrollment
to approximately 85 children over the span of anfgew months. (Doc. 64, p. 3,

14). The Decatur facility met all budget numbers and was deemed profitable under
her leadership. (0w 641, p. 3, ).

At first, Priscilla Kimball, who iswhite, was the District Manager for all of
LPA'’s daycare facilities in Alabama amésMs. Johnson’s direct supervisor. (Doc.
64-1, p. 3, B). In February 2016, Felicia Gist, whadblack, replace Ms. Kimball
as the District Manager. (Doc.-84p. 3, 8). Ms. Kimball supported Ms. Johnson
and helped her succeedccording to Ms. Johnson, Ms. Gist did not.

Ms. Johnsomxperienced problems with h&ssistantDirector at the Decatur
facility, Chanté Pettus, wholack. Ms. Johnson testified that during her first week
at the Decatur facility, Ms. Pettus “cornerdei in the kitchen and would not let

[her] out of [the] kitchen.” (Doc. 64, p. 15, 29). Ms. Pettus “was yelling and



acting ou of contro|” and Ms. Johnson “was genuinely afraid for [her] safety.”
(Doc. 641, p. 15, £9). Ms. Pettus told Ms. Johnson that she (Ms. Pettus) “did not
want [Ms. Johnson] there and that [the Academy Director position] should have bee
herjob, thatshe was overlooket (Doc. 591, p.44, tp. 170).

Ms. Johnson reported the incident to Ms. GidDoc. 591, pp. 4849, tpp.
18791). Ms. Johnson also reported to Ms. Gist that Ms. Pettus “was being very
aggressive towards the staff with a loud tone@mte” and demeaned employees
(Doc. 591, p. 48, tp. 187). Other employeatsthe Decatur facilitynade similar
complaints about Ms. Pettus to Ms. Gist. (Docl159p. 4849, tpp. 187439).

To investigate the complaints about Ms. PettMs. Gistinterviewed Ms.
Johnson, Ms. Pettus, and several other employees at the Decatur facility. (Doc. 59
1, pp. 48, 50, tpp. 1888, 194). Ms. Gist then met with Ms. Johnson and Ms. Pettus.
(Doc. 591, pp. 4950, tpp. 19392, 196). At the meeting, they discussed Ms.
Pettus’s tongMs. Gist instructed Ms. Pettus to let Ms. Johnsmidress the
employees and the parerdad Ms. Gist said that she wanted Ms. Johnson to mentor
Ms. Pettus. (Doc. 59, p. 51, tp. 197). Ms. Gist also told Ms. Pettus that, asaifri
American women, they both had to work harder than others to prove themselves.
(Doc. 591, p. 49, tp. 192). Ms. Johnson was shocked that Ms.d3ist member of
management, would say that in front of her. (Doel5§€. 50, tp. 193).S0 Ms.

Johnsoncalled LPA’s Southeast Division Vice President, Cindy Lehnhoff, and



reported what Ms. Gist said. (Doc.-29p.51, tpp. 199200). LPA did notact on
Ms. Johnson’s complain{Doc. 591, pp. 5253, tpp. 20405).

Ms. Johnson then began to document Ms. Pettus’s performance isxues.
March 22, 2016, Ms. Johnson prepared a “Note to Employee—deform
documenting a manager’'s concern with an empleyasout Ms. Pettus transporting
children in a bus without proper safety seats. (Doe€l, 52 60, tpp. 23435; Doc.
60-17, p. 4). And on April 1, 2016Ms. Johnson prepared a Note to Employee File
about Ms. Pettus’s failure to complete mandatory Alabama Department of Human
Resources training. (Doc.40Q, p. 2).

In her affidavit, Ms. Johnsotiescribes seval other issues she had with Ms.
Pettus in varying levels of detail:

e “Ms. Pettus . . . would complain about me to Ms. Gist two to three times a
week.” (Doc. 641, p. 4, 17).

e “[S]Jome of the teachers were leaving the facility becafsls. Pettus’[s]
conduct and how she addressed and interacted with the staff.” (Dd¢p64
4, 18).

e Ms. Johnson became concerned that Ms. Pettus’s conduct would cause
childrenunder Ms. Johnson’s supervisitmbe harmed‘so as to force [Ms.
Johnson] to quit (Doc. 641, p. 5, 19).

¢ While Ms. Johnson was on vacation, Ms. Pettng Ms. Gistbombarded
her ‘with texfs] and emails about issues that were not emergency
situation[s].” (Doc. 641, p. 6, 11.2).

e When Ms. Johnson returned from her vacation, “Ms. Pettudd have [Ms.
Johnson’s] desk piled high with files, notes and work that [Ms. Pettus] insisted



[Ms. Johnson] complete even though [Ms. Pettus] was the assistant and in
charge when [Ms. Johnson] was away from the facility.” (Doel6d. 6,
113).

While Ms. Johnson was on leave, Ms. Pettus called Ms. Johnson “a minimum
of 10-12 times a day and [Ms. Johnson] was returning calls from parents and
teachers for 3 to 4 hours each night.” (Docl164. 7, 114).

Ms. Pettus did not lock the facility and leftndows and doors open before
she left for the day, which caused the facility’s alarm to goaoil required
Ms. Johnson to respond to the police. (Doelgg. 11, 2).

While Ms. Johnson was on leave, Ms. Petticsnottell her thatshe (Ms.
Pettus) andvis. Gisthadterminated awhite teacher for allegedly hitting a
child. Though Ms. Pettus always pestered Ms. Johnson while she was on
leave about unimportant matters, nobody called Ms. Johnson to tell her about
this serious matter(Doc. 641, pp. 7,11-12 1 14,22).

“[Ms.] Pettus made remarks to staff that she wanted the Caucasian staff gone
or she would try her best to make it as if they weredootg [their] job. . . .

[She] was always very vocal and loud toward the Caucasian staff. She would
make it harder on them and would be more critical when checking their rooms
and just picking out things that were not pressing. The Caucasian workers
were intimidated by [Ms.] Pettus and would just quit because of how they
were treatedp[Ms.] Pettus.” (Doc. 64, p. 16, 180).

“There were days | would have employees wait on me before we would go
out to our cars because of [Ms.] Pettus and her actions. On other days | would
move my car close to the door in the event she was waitimgd@fter work.

| was just unsure of what she might do because she was so volatile and
abusive. [Ms.] Pettus was also very intimidating.” (Docl64p. 1617,

131).

After Ms. Johnson issued a Performance Improvement Plan to Ms. Pettus at
the direction of “Corporate,"personal items in [Ms. Johnson@ifice were

either destroyed or went missing. Framed pictures of my children would be
broken and lying on my desk. When | would ask [Ms.] Pettus what happened,
since she shared my desk in my absence, she would say she did not know or
would ignore my questions. It really would make things worse when | tried



to discipline [Ms.] Pettus and did no good in trying to correct her behavior.”
(Doc. 641, pp. 1718, 132).

Ms. Johnson issued tiRerformance Improvement PlafPIP—to Ms. Pettus
onJune 7, 2016. (Doc. 5B, pp. 6662, tpp. 23542; Doc. 6017, pp. 7A9). In the
PIP,Ms. Johnson wrotthatMs. Pettus had a documented history of unprofessional
conduct towards other employees; thist Pettusmprovedonly temporarilywhen
confronted and always reverted to egggive behavior; thdlls. Pettuded by fear;
and that Ms. Pettus’sbehavior concerned parentgDoc. 6017, p. 7). The PIP
instructed Ms. Pettus to adjust her communication style immediately or édse ris
termination. (Doc. 6.7, p. 7). According tothe PIR Ms. Johnson would coach,
mentor, and provide feedback for Ms. Pettus. (Doel’ 8. 7). Ms. Johnson felt
like Ms. Gist favored Ms. Pettus because Ms. Gist showed up unannounced to the
meeting at which Ms. Johnson gave Ms. Pettus the PIP.. 8% p. 111, tpp.
442-43).

Still, Ms. Johnsorfrequently sought help with Ms. Pettus’s performance
iIssues from Ms. Gist(See, e.g.Doc. 591, p. 54, tp. 209; Doc. 64, p. 4, 19 68).

Ms. JohnsomeportsthatMs. Gist never helped her and instgaided Ms. Pettus to
undermineher (Ms. Johnsoh (See, e.g.Doc. 641, pp. 45, 116-10). Ms. Gist’s
alleged support for and concerted activity with Ms. PainderliesMs. Johnson’s

allegations of discrimination and hostile work environment indage.



In her affidavit, Ms. Johnsonprovidesin varying levels of detaifacts

concerningMs. Gist’'s continuous efforts to force her out

Ms. Gist visited the Decatur facility two to three times a weak unusually
frequent amount-and often communicated with Ms. Pettus instead of Ms.
Johnson during thosasits. (Doc. 641, p. 4,14,99 7 26).

“Ms. Gist became increasingly critical of me and my performance and was
openly hostile. Often Ms. Gist wialtotally ignore me and make it plain that
she abhorred even having to talk or deal with me. Ms. Gist also made it
obvious that she wanted Ms. Pettus in my position.” (Dod.,G# 4, 7).

Ms. Gist did not believe Ms. Johnson’s and other employe@siplaints
about Ms. Pettus(SeeDoc. 641, p. 4, 1B).

“Ms. Gist refused to take any corrective action [against] Ms. Pettus and further
enabled Ms. Pettus in her escalating hostility and undermining of me.” (Doc.
64-1, pp. 45, 18).

“It became app@nt that Ms. Gist intentionally favored Ms. Pettus in all
discussions regarding the facility.” (Doc.-&4p. 5, 19).

“I received absolutelyno leadership or response from Ms. Gist to be
successful in my position as Director.” (Doc-54p. 5, 1L0).

Ms. Gist constantly called, texted, and emailed Ms. Johnson about
nonemergency matters during Ms. Johnson’s vacation days. Ms. Gist required
Ms. Johnson to maintain her duties when off work. (Do€lGdp. 6, 812,

1912, 16, 18, 2422).

LPA granted Ms. Johnson’s request for eight days of leave in Junel2016
Ms. Gist still required her to travel to Atlanta for a tday training seminar.
(Doc. 641, p. 7,12,9114, 23.

Ms. Gist’s “demeanor and direction would change and becomeehasiil
condescending” when Ms. Pettus joined meetings between Ms. Gist and Ms.
Johnson. (Doc. 64, p. 8, 15).



¢ Ms. Johnson suspected that Ms. Gist inappropriately accessed Ms. Johnson’s
email account because Ms. Johnson emailed a complaint about M Gis
HR and HR responded that Ms. Gist had given them a “heads up’ about [Ms.
Johnson].”(Doc. 641, p. 9, 7).

e “Ms. Gist did not lobby with corporate for [Ms. Johnson] to take time off” as
Ms. Johnson testified it was Ms. Gist’s job to do. (0@kl, p. 10, 1R0).

e When the facility’s alarms went off at nighécause Ms. Gist and Ms. Pettus
did not secure the facility properly, Ms. Gist made Ms. Johnson drive to the
facility, and did not agree to let other manageho lived ten minutes away
from the facility to go to the facility instead. (Doc.-@4p. 11, R2).

e After Ms. Johnson resigned, Ms. Gist took Ms. Pettus to dinner and pebmote
her to Ms. Johnson’s vacated position, but Ms. Gist had never invited Ms.
Johnson to lunch, dinner, or ce#. (Doc. 641, p. 14, 127).

e Ms. Gist told Ms. Johnson to “stop being silly” when Ms. Johnson reported
that she felt anxious and intimidated by Ms. Pettus confronting her about
wantingher (Ms. Johnsonsjob. (Doc. 641, pp. 1617, 1129, 31).

e Ms. Gist accused Ms. Johnson of stealing an iPad. (Det, §413, 125)2
During her deposition, Ms. Johnson testified that shetfetMs. Gist was

undermining her becaudds. Gistwould call the facility only to speak with Ms.
Pettuswould go directlyto Ms. Pettus during her visits to the Decatur facility, would

conduct walkthroughs of the facility only with Ms. Pettus, and would not tell Ms.

Johnson about what Ms. Gist and Ms. Pettus discussed during the walkthroughs.

2 In several instances in her affidavit, Ms. Johnson states that Ms. Gist ‘dfeateptolerable
and hostile work environment,” “set [her] up for failure and termination or forced to guagted

a “racially hostile environment,” and engaged in “constant racial harassmenisanchidation

and . . . retaliation.” (Doc. 64, pp. 57, 119, 11, 15). These conclusory allegations cannot create
a genuine dispute of rexial fact. See Stein881 F.3d at 857
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(Doc. 591, pp. 565711112, tpp. 21721, 43941). Regarding the stealing
accusations, Ms. Johnsaseda company iPad from the facilitg work from home

as she thought she was directed and allowed to do. But Ms. Gist called her to tell
her that she could not take the iPad home, asked her if she knew that thadRad
tracking device in it, and asked her to return the iPad. Ms. Johnson took these
statements as an accusation that she stole the iPad. 5@®bcpp. 64, 110, tpp.
25355, 43738).

Ms. Johnson complainesgeveral tines to Ms. Lehnhoff and LPA’s HR
Manager, Brandy LeJeuntbat Ms. Gist and Ms. Pettus were discriminating against
heron the basis of ra@nd creating a hostile work environment. (Docl64p. 5
6,8, 11, 16. Ms. Johnson was so distresggd\Vis. Pettus and Ms. Gigtat she
sometimes would be crying when explaining her hostile work environment to Ms.
LeJeune and Ms. Lehnhoff. (Doc.-%9 pp. 11415, tpp. 451, 454). But Ms.
Johnson testified that Ms. LeJeune and Ms. Lehnhoff didimadigate her
complaintsor “cure the racially hostile environmeht(Doc. 641, p. 6, 11).

B. Ms. Johnson’s Resignation

While dealing with Ms. Pettus and Ms. Gist at work, Ms. Johnson was dealing
with significant family stres®utside of work Soon afterMs. Johnson started
working at LPA’s Decaturfacility, her son was hospitalized for serious health

conditions. (Doc59-1, p. 9, tpp. 2932). In February 2016, her mother was
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diagnosed with cancemMMs. Johnsoriook time off from work to take her mother
doctor’s appointments and surgery. (Da@-15 p. 3, tpp. 131+32). On June 16,
2016, Ms. Gist approved Ms. Johnson’s request to take a day off for her son’s
medical appointments. (Doc94, p. 36, tp. 139). On June 20, 2016, Ms. Johnson
requestedand Ms. Gist approved, more time off because she needed to take her son
to a neurologist. (Do&9-1, p.41, tpp. 15759). After the neurologist appointment,
Ms. Johnson requested from Ms. Gist extended time off until July 1, 2016. (Doc.
59-1, p. 41,tpp. 15960). BecauseéMs. Johnson did not have accrued paid time off
remaining, shaevas not eligible for a leave of absenc®ls. Gist emailed Ms.
Lehnhoff to request an exception to the company leave policy so that Ms. Johnson
could have leave throughlyd, 2016. (Doc. 646, p. 2). LPA granted Ms. Gist’s
request and approved Ms. Johrsdeave through July 1, 2016. (Do®-%, p. 42,
tpp. 163-64).

Ms. Johnson testified that whaermother was in the ICU or her son was in
the hospital, Ms. Gist “would give [Ms. Johnson] a hard time about taking off and
ask if [she] could come in for a few hours or open or close the facility later at night.”
(Doc. 641, p. 9, 11.8). While Ms. Johnson was on leave, she callsdLeJeundo
tell her that she was considering resigning because of the stress she was experiencing
with her family, the recurring situations with Ms. Gist and Ms. Pettus, the iPad

incident, the way LPAgnoredher concerns, and her feeling that the Decatur facilit
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should be run differently (Doc. 591, pp. 67, 10601, tpp. 26362, 39697, Doc.
598, pp. 37-38, tpp. 14445). Ms. LeJeune responded that Ms. Johnstoouldtake
some time to think about it before making a final decision. (Dod, 99 67, tp.
263). Ms. LeJeune testified that Ms. Johnson said that she was stressed about getting
to her son’s medical appointments because of her commute to (@ok. 598, p.
38, tp. 145). Ms. LeJeune also testified that she told Ms. Johnson “not to give up”
and tha LPA “would be here for her . . . when she gets back.” (Do@&,%0 38, tp.
145).
Ms. Johnson resigned dane 27, 2016y sending the following email to Ms.
LeJeune:
After a lot of thought and careful consideration, | am still going to
resign ofmy position af7364it [sic] is in my best interest at this time
to follow through with my decision. | wish things were different but
with the current situations | feel it's in mine and my fami[&s] best
interest to follow my decision thank [sic] yeso much for trying to
work with me during this time. | feel | have to put my family first right
now. Thanks again|.]
(Doc. 593, p. 1).Ms. Johnson contends that she had no choice but to etgnse

of the race and ageased discrimination and hde work environmenthatMs. Gist

and Ms. Pettusreatecand LPA ignored
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[1l. Discussion

A. Title VIl Race Discrimination

Ms. Johnson contends that LPA discriminated against her because/kite
in violation of Title VII. Whena plaintiff like Ms. Johnson relies on circumastial
evidence tgrovea race discrimination claim under Title VII, a district comay
use the burdeshifting framework established iNcDonnell Douglas Corp. v.
Green 411 U.S. 792(1973) to evaluate the plaintif’ evidence to determine
whether factual disputes preclusiemmary judgmentMaynard v. Bd. of Regents
of Div. of Fla. Dept. of Educ.342 F.3d 1281, 1289 (11th Cir. 2003) (citing
McDonnell Douglas411 U.S. at 802 Under McDonnel-Douglas a plaintiff
initially must establiska prima faciecase of discriminationA prima faciecase of
discriminationconsists of proathat (1)the plaintiffis a member of a protected class;
(2) she was qualified for heposition; (3)she suffered an adverse employment
action; and (4shewas treated less favorably than a similasitpated individual
outside ofherprotected classMaynard 342 F.3dat 1289

Because Ms. Johnson resigned from LPA, she cannot est#hdisishe
sufferedan adverse employment action, the third element ophera faciecase
unless she can demonstrate that she ewmstructivelydischargd. Rowell v.
BellSouth Corp.433 F.3d 794, 805 (11th Cir. 2005} Constructive discharge

occurs when an employer ldeerately makes an employseworking conditions
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intolerable and thereby forces him to quit his’jolBryant v. Jones575 F.3d 1281,
1298 (11th Cir. 2009)quotingMunday v. Waste Mgmt. of North America, JA26
F.3d 239, 244 (4th Ci1997). To esablish aconstructivedischargea plaintiff
must demonstratihat “the work environment and conditions of employment were
so unbearable that a reasonable person in that pesasition would be compelled
to resign.” Bryant 575 F.3dat 1298 see alsdHipp v. Liberty Nat'l Life Ins. Cgo.
252 F.3d 1208, 1231 (11th Cir. 2001) (“In evaluating constructive discharge claims,
we do not consider the plaintiéf subjective feelings.Instead, we employ an
objective standart). “Establishing a constructive disarge claim is a more
onerous task than establishing a hostile work environment tl&@nmyant 575 F.3d
at1298(citing Landgraf v. USI Film Prods968 F.2d 427, 430 (5th Cit992).

Ms. Johnson contends that she was constructively dischiaegadse of Ms.
Gist’'s and Ms. Pettus’s actions made her working conditions so unbearable that she
had no reasonable choice but to resig&eeDoc. 69, pp. 2628). TheCourt
disagrees.

Ms. Johnson worked with Ms. Gist for five months and Ms. Pettusifor
months. By midJune of 2016, Ms. Johnson knew that Ms. Gist no longer would be
hersupervisr because Carol Smms was taking Ms. Gist’s place as district manager
as of July 1, 2016(Doc. 591, pp. 6869, tpp. 26669; Doc. 5922, p.2). Ms. Gist

wasreturning to her previous position as an operations support spedilst. 59
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5, p. 4, tpp. 1611; p. 47, tpp. 1838B4).2 No evidencesuggests that Ms. Johnson had
reason to believe that Ms. Simms would discriminate against her, aat as
operations gpport specialistMs. Gistwould notbe in the chain of command for

Ms. Johnson’s position as director of LPA’s Decatur facilifjhe director reported

to the district manager, who reported to the ypoesident for the southeast division,
who reportedd the COO. (Doc. 591, pp. 22, 8489, tpp. 84, 344, 3489) (Ms.
Johnson explaining that, as director, she reported to the district manager, and that
the district manager supervised all directors in the distiooc. 5917, pp. 4, 7,

tpp. 12, 2223) (VP Lehnhoff explaining that she supervised the district managers
in her region and reported to the COQ\s. Johnson resigned two weeks after
learning that Ms. Gist no longer would be her district manager and four days before
Ms. Gist left. For purposes of summary judgment, the Court accMssJohnson’s
assertion that Ms. Gist did not support her, sided with Ms. Pettus, and undermined
her efforts to discipline Ms. Pettus, but no reasonable person welicbiapelled

to resign when the person had worked with a difficult and unsupportive supervisor

for only five months and knew that the supervisor was about to be replaced.

3 Ms. Gist testified that as an operations specialist for LPA in Alabama, shé agp Ms. Simms
transition to district manageMs. Johnson understood that Ms. Gist would help with the transition
to Ms. Simms.(Doc. 641, p. 1Q 1 19). As of October 1, 2016, Ms. Gtasfinished supporting
Ms. Simms, and LPA directed Ms. Gist to return to Georgia where Ms. Gist haddwmefcre

she transferred to Alabama in early 2016. (Doc. 59-5, p. 47, tpp. 183-84).
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As for Ms. Pettus, as Assistant Director of LPA’s Decatur locasba,was
Ms. Johnson’s subordinatemployee Ms. Johnsen documented Ms. Pettus’s
improper conduct with notes to Ms. Pettus’s file in March 2016 and April 2016. And
on June 7, 2016, with the support of “Corporate,” Ms. Johnson issued a Performance
Improvement Plan to Ms. Pettus. The PIP stated that fadusehieve acceptable
performance might result in “further action,” including “separation of employment.”
(Doc. 6017, p. 8;see alsdoc. 6317, p. 9). No reasonable person would resign
less tharonemonth after issuing a PIP to a troublesome suborderafgoyee who
the person could continue to discipline up to the point of termination. While Ms.
Johnson may not have believed that Ms. Gist would have supported an eventual
request to fire Ms. Pettus, Ms. Gigbuld not have been Ms. Johnson’s supervisor
by the time Ms. Johnson determined whether Ms. Pettus had achieved the goals of
the June 7, 2016 PIP.

Because Ms. Johnson has not identified evidence that would enable
reasonable jurors to conclude that she was constructively discharged, she cannot
establish a prima facie case of Title V#cediscrimination under thé&cDonnell
Douglasframework. Even so, Ms. Johnson may proceed with her discrimination
claim if she can assembée“a convincing mosaic of circumstantial evidence that
would allow a jury to infer intentional discriminatiénLewis v. City of Union City,

Georgig 934 F.3d 1169, 1185 (11th Cir. 201quotations omitted). A plaintiff can
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show a convincing mosaic witltevidence that demonstrates, among other things,
(1) ‘suspicious timing, ambiguous statements, and other bits and pieces from
which an inference of discriminatory intent might dteawn; (2) systematically
better treatment of similarly situated employees, and (3) that the employer’'s
justification is pretextudl. Lewis 934 F.3dat 1185 (quotingSilverman v. Bd. of
Educ. of City of Chj.637 F.3d 729, 734 (7th Cir. 2011)). No reathe form of the
circumstantial evidence that the plaintiff presents, “so long as the circumstantial
evidence raises a reasonable inference that the employer discriminated against the
plaintiff, summary judgment is impropér.Smithv. LockheedMartin Carp., 644
F.3d1321, 133 (11th Cir. 2011).

Ms. Johnson argues that reasonable jurors could concluddsh&ist was
on a crusade to oust alhite directors from LPA’s facilities in AlabamaSeeDoc.
69, pp. 2#28). In her affidavit, Ms. Johnson $&s:

While | was employed the LPA Directors in Alabama worked really

close with each other so that our district would make our numbers. So

when one of us had a visit from Ms. Gist, we would reach out to each

other and share what deficiencies we had to the other Directors would

be prepared for Ms. Gist’ visit at their facility. During these calls, |

learned that only the Caucasian directors were having the frequent visits

from Gist and that she was finding fault with our facilities. When

talking to the African American directors they would state that Gist was

all good with how they were running the facility and would laugh when
| shared abduthe frequent visits and perceived deficiencies by Gist.
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(Doc. 641, pp.14-15, T 27). Ms. Johnsorcontends thatvithin four monthsof
bemming LPA’s District Managerfor Alabama, “[Ms.] Gist had terminated or
caused to resign” the only thredite directors of LPA daycares in Alabama and
replaced them witlblack employees (Doc. 641, p. 5,1 10;Doc. 69, p. 12§ 6).

She adds “After the three Caucasian directors had either resigned or been
terminated by Gist, all of the African American directarsre given bonus|es] to
stay with LPA.” (Doc. 641, p. 14, { 27).

The threewhite directors were Ms. Johnspiandace Herren at LPA’s
daycare in Grayson Valley, Alabamand Candace Shannon at LPA’s daycare in
Madison, Alabama. (Doc95l, p. 85, tp334). During her deposition, Ms. Johnson
could not remember information about Ms. Shannon and testified that she had no
knowledge ofracialdiscrimination or harassment against Ms. Shanriboc. 59
1, pp. 8586, tpp. 33437). Ms. Herren isvhiteand wa 51 years old whewon May
2, 2016,LPA terminated her as the Academy Director of the Grayson Valley
facility. (Doc. 649, pp 9, 11, tpp. 32, 40; Doc. 15, p. 5). LPA replacei¥s.
Herrenwith Valerie Pugh, who iblack (Doc. 649, p. 38, tp. 145)LPA contends
that it terminated Ms. Herren for committing several Alabama Department of Human
Resources licensing deficiencies, including improperly maintaining staff and student
records, neglecting hazards on the property,-eneolling children in clasrooms,

letting new hires work without proper training or background checks, and neglecting
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maintenance of bussegDoc. 6415, pp. 25). The paperwork relating to Ms.
Herren’s termination states: “Based on your poor overall performance and lack of
judgment we have decided to terminate your employment effective today.” (Doc.
64-15, p. 5). The paperwork indicates that Ms. Gist, Rhona Kirk, and VP Lehnhoff
were involved in Ms. Herren'’s termination. (Doc-83, pp. 2, 5). The paperwork
also indicates that Ms. Herren had a note to file and a PIP thbgfeae Ms. Gist
became district manager and a PIP a few wedles Ms. Gist beame district
manager. (Doc. 645, p. 2). Ms. Herren ontendghat LPA, with Ms. Gist as the
decisionmaker, terminated her because she was white, was 51 years old, had
Crohn’s disease, and requested FMLA leave. (Do&,Gbp. 4-5)4

According to Ms. Johnson, shealizedshe was next on [Ms.] Gist’s list to
be terminated” after Ms. Herren’s terminatidioc. 69, p27). But Ms. Johnson’s
subjective expectation of an inevitable rd@sed termination cannot supporaae
discriminationclaim, even one based on a mosaic of circumstantial evidence of
discriminatory animus. As the pattefjury charges for a Title Vllirace
discrimination charge make clear, to prevail, a plaintiff must be able to prove by a

preponderance of the evidence that she either was discharged or denied a promotion

4 Ms. Herren brought claims against LPA under the FMLA, Title VII, the ADEA AADEA,

the ADA, and 81981 in the case styléderren v. La Petite Academy, Incase no. 2:16v-01308-

LSC. (Doc. 721). On May 7, 2019, Judge Coogler granted summary judgment in LPA’s favor
on Ms. Herren'’s claims. (Doc. 72). Ms. Herren has appealed that decision. (Doc. $2$e

no. 2:16ev-01308LSC).
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(or suffered some other adverse employment action). If a plaintiff cannot abss th
threshold, then a jury’s work is done. Eleventh Circuit Pattern Jury Itietruk5
(http://www.call.uscourts.gov/sites/default/files/courtdocs/clk/FormCivilPatternJu
ryInstructionsCurrentComplete.pdf?revDate=2020022dst visited May 28,
2020)° Even if Ms. Johnson were correct about her theory that Ms. Gist was on a
campaign to replace all of LPA’s white directors with black employees, Ms. Johnson
outlasted the fivanonth campaign, and, by her own admission, when she told LPA
Vice-President Lejeunef her plan to resign, Ms. LeJeune “asked me to hold-my

she did not want to accept my resignation that day, but she wanted me to take the
[leave] period that had been given to me and she wanted me to think this process
through before | give [sic] her my final decision.” (Doc-B. 67, tp. 263). On

this record, Ms. Johnson’s race discrimination claim fails as a matter of law.

B. ADEA and AADEA Age Discrimination

Next, Ms. Johnson contends that LPA discriminated against her because of
her age in violation of the ADEA and the AADEAA plaintiff may use the
McDonnel-Douglasburdenshifting framework to survive a motion fsummary

judgment on an age discriminatiafaim broughtunder both the ADEA and the

5 United States v. Doha®08 F.3d 989, 994 (11th Cir. 20q7yhe pattern jury instructions are
drafted by a committeef district judges appointed by the Chief Judge of the Circuit and adopted
by resolution of the Judicial Council of the Eleventh Circuit. Although generally coedide
valuable resource, reflecting the collective research of a panel of distirdjjusgiges, they are not
binding; Eleventh Circuit case law takes precedendeigrnal quotation marks and citations
omitted)
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AADEA. Sims v. MVM, In¢.704 F.3d 1327, 1333 (11th Cir. 201 Berry v.
Batesville Casket Co551 Fed. Appx987, 989 (11th Cir. 2014t%iting Robinson v.
Ala. Cent. Credit Union964 So2d 1225, 1228 (Ala2007)). An ADEA/AADEA
plaintiff also may satisfy the convincing mosaic standard to avoid summary
judgment on her age discrimination claimés discussedMs. Johnson hasot
demonstratedthat she suffered an adverse employment actsmn her age
discriminaton claim fails undebothtess. Eleventh Circuit Pattern Jury Instruction
4.10(http://www.call.uscourts.gov/sites/default/files/courtdocs/clk/FormCiglPatt
rnJurylnstructionsCurrentComplete.pdf?revDate=20200223t visited May 28,
2020).

And Ms. Johnsois evidence of agbased discrimination is extremely thin.
Ms. Johnsorpoints out thatMs. Pettus, Ms. Gist, anBlls. Pugh—Ms. Herren’s
replacement aLPA’s Grayson Valley facility—were all younger thaher (Ms.
Johnsoi® But she offers no other evidence of age discrimimat@and nobody
implicitly or explicitly remarked about¥ls. Johnson’s agel'hereforethe Court will
grant LPA’s motion for summary judgment on Ms. Johnson’s claims for age

discrimination under the ADEA and the AADEA.

® Neither Ms. Johnson nor LPA identifies Ms. Pettus’s, Ms. Gist’s, or Ms. Pagk'shough Ms.
Johnson testified that Ms. Pettus looked to be in her thirteseDoc. 591, p. 84, tp. 330). For
purposes of summary judgment, the Court will assume that Ms. Pettus, Ms. Gist,.dpdgkls
are substantially younger than Ms. Johnson.
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C. Retaliation Under Title VII

Ms. Johnsoirings a claim against LPA for retaliation under Title VII.isTh
claim fares no better than Ms. Johnsohide VIl discrimination claimbecause of
the absence @n adverse employment action.

Title VII prohibits anemployer from retaliating against an employee “because
he has opposed any practice made an unlawful employment practarebecause
he has made a charge, testified, assisted, or participated in any manner in an
investigation, proceeding, or hearingder this subchapter.42 U.S.C. 8000e
3(a). To state a claim for retaliation under Title VII, the plaintiff must shgly “
that she engaged in statutorily protected expression; (2) that she suffered an adverse
employment action; and (3) that theresmme causal relation between the two
events.” McCann v. Tillman 526 F.3d 1370, 1375 (11th Cir. 200@juotation
omitted).

For purposes of a retaliation claim, an “adverse employment action” is any
action that “well might have dissuaded a reasonableevofrom making or
supporting a charge of discriminatibnBurlington N. & Santa Fe Ry. Co. v. White
548 U.S. 53, 6§2006) The Eleventh Circuit has described actionable adverse
employment actions as “decisions such as termination, failure to hdepmtion”
Stavropoulos v. Firestone&61 F.3d 610, 617 (11th Cir. 2004); “a serious and

material change in the terms, conditions, or privileges of employmeatis v.
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Town of Lake Park, Fla245 F.3d 1232, 1239 (11th Cir. 20@&mphasis omitted);
and conduct that deprives [the employee]of employment opportunities, or
adversely affects his or her status as an empjoyaapta v. Fla. Bd. of Regents
212 F.3d 571, 587 (11th Cir. 2000)

Despite the more lenient standard in the retaliation conisct)Johnsorstill
hasnot demonstrated thahe suffered an adverse employment actfsdiscussed,
Ms. Johnson voluntarily resignedewdays before Ms. Gist was scheduled to leave
her post as district managefThere is no evidence that, hads. Johnsomot
resigned, LPAthrough Ms. Simmsyould havaakenan action again$fls. Johnson
that wouldhavecausé “a serious and material change in the terms, conditions, or
privileges of[Ms. Johnson’slemployment’ or “deprivdd] [her] of employment
opportunities, or adversely aff¢edl] . . . her status as an employe&ee Davis245
F.3d at 1239Guptg 212 F.3cat587. Ms. Johnsorattesed that Ms. Kimball, Ms.
Gist’s predecessor, worked with her and wanted to see her su¢Besx 641, p.
4,9 6; p. 8, 1 16)Ms. Simms may have done the samee Ms. Johnson given her
the chance And, as discussed, HR Manager Ms. LeJeune was supportive of Ms.
Johnson and encouraged Ms. Johnson not to reSigereforethe Court will grant
LPA’s motion for summary judgment on Ms. Johnson'’s Title VII retaliation claim.

D. Retaliation Under the ADEA and the AADEA

Like Title VII, the ADEA and the AADEA prohibit employers from takiag
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adverse action against an employee because she sppuaeful employment
practices.See29 U.S.C. $23(d) Ala. Code 85-1-28. The analytical framework
that applies to Title VII retaliation claims also applies to retaliation claims brought
under the ADEA and the AADEAKIng v. CVS Caremark Corp2 F.Supp. 3d
1252, 12581264 (N.D. Ala. 2014) Because Ms. Johnson'’s retaliation claim fails
under Title VII, her retaliation claim also fails under the ADEA andAA®EA.

The Court will grant LPA’s motion for summary judgment on those claims.

E. Hostile Work Environment Under Title VII, the ADEA, and the
AADEA

Next, Ms. Johnson brings a claim against LPA for a racially hostile work
environment under Title VIl and for an agased hostile work environment under
the ADEA and the AADEA.Because there is no evidence of conduct motivated by
ageism in this case, the Court focuses on Ms. Johnson’s Title VIl hostile work
environment claim.

To prove that she was subjected to a racially hostile work environivient
Johnson must show that h&workplace [was] permeated with discriminatory
intimidation, ridicule, and insult that [was] sufficiently severe or pervasive to alter
the conditions ofher] employment and create an abusive working environment.”
Miller v. Kenworth of Dothan, In¢277 E3d 1269, 1275 (11th Cir. 2002) (quoting
Harris v. Forklift Sys. InG.510 U.S. 17, 21 (1993finternal marks omitted) To

avoid summary judgment, Ms. Johnson must present evidence from which a jury
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could find that ke is a meber of a protected clasg$ieswassubjectto unwelcome
harassmentthe harassment was based on fiaee; the harassment was severe or
pervasive enough to altdre terms and conditions of hemployment and create a
discriminatorily abusive working environment; ahéA is responsig for the
harassmentinder a theory of either direct or vicarious liapi Adams v. Austal,
U.S.A, L.L.C, 754 F.3d 1240, 12489 (11th Cir. 2014)Edwards v. Prime, In¢.
602 F.3d 1276, 1300 (11th Cir. 2010).

In its brief in support of its motion fesummary judgmentPA arguesthat
the Court does not have to decide whether Ms. Johnson has established that her work
environment at the Decatur facility was hostile because LPA has established both
elements of &aragher/Ellerthdefense to Ms. Johnsortigstile work environment
claim. (SeeDoc. 58, p. 24 (citindrodor v. Eastern Shipbuilding Groy»98 Fed.
Appx. 693, 69596 (11th Cir. 2015) “An employer is subject to vicarious liability
to a victimized employee for an actionable hostile environment created by a
supervisor with immediate . . . authority over the emplojyike'Ms. Gist. Faragher
v. City of Boca Ratgn524 U.S. 775, 807 (1998). Where, as here, “no tangible
employment action is taken,” the employer may avaiblility by demonstrating “(a)
that the employer exercised reasonable care to prevent and correct promptly any []

harassing behavior, and (b) that the plaintiff employee unreasonably failed to take
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advantage of any preventive or corrective opportunities provided by the employer or
to avoid harm otherwise.Faragher, 524 U.S. at 807.

In support of its contention that ti@raghevEllerth defenseapplies here,

LPA points to its “nondiscrimination, antharassment, zero tolerance and related
policies” and Ms. Johnson’s failure to “file a harassment complaint or discrimination
complaint” or to contact HR directly(Doc. 58, p. 23). Ms. Lehnhoff testified that

Ms. Johnsorcould have contacted her HR manager to complain about her (Ms.
Johnson’s) work environment, but Ms. Lehnhoff was not aware of such a complaint.
(Doc. 5917, p. 2, tp. 1; p. 54, tp. 209).

But Ms. Johnson stated in her affidavit that she complained tMbifager
LeJeune and to Ms. Lehnhoff “about the racial discrimination of Ms. Gist and Ms.
Pettus and my inability to work successfully in the hostile environment the two were
creating for me.” (Doc. 64, pp. 56, { 11). Ms. Johnson described her spexifi
complaints to Ms. LeJeune, stating, for example, that “Gist and Pettus were trying
to force [her— Ms. Johnson] to quit and Pettus made it clear on several occasions
that she wanted me out and the position of Director for herself.” (Det, 6412,

1 22). Ms. Johnson attested that despite her complaints, “nothing was done to

" LPA cites to Exhibit G1, pp. 8285 toidentify its policies. (Doc. 58, p. 23, n. 8). The Court
cannot find Doc. €l in the evidentiary record. LPA did not comply with the Court’s instruction
to cite to the evidentiary record by CM/ECF document and page number. (Doc. 9, ph&0).
Court believes LPAnay haveneant to cite to Exhibit C, but the Court does not know what pages
contain the policies to which LPA refersages82-85 do not exist in Exhibit C.
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investigate my concerns, nor cure the racially hostile environment.” (Ddc. %4
6, 1 11).

In its reply brief, LPA changgears and argse¢hat there was no evidence of
a hosile work environment at thBecatur facility. (Doc. 71, pp—210). The Court
has not ordered a sugply to this new argument because the facts that Ms. Johnson
alleges in her affidavit, viewed in the light most favorable to her, are sufficient to
creae a question of fact regarding the work environment at the Decatur faaitity.
the facts that Ms. Johnson discusses in her brief contradict LPA’s evidencinggar
Ms. Johnson’s failure to complain about a racially hostile work environment.
Therefore LPA has not carried its burden on its affirmative defense with respect to
its liability for Ms. Gist’s alleged racially hostile conduct.

As for Ms. Pettus’s conductl] iability for hostile work environment differs
depending on whether the harassment was perpetrated bywarleer or a
supervisor.”Terell v. Paulding Cnty.539 Fed. Appx. 929, 932 (11th Cir. 2013)
(internal citations omitted. When harassmenits perpetrated bs coworker like

Ms. Pettusthe employemay be held liable only if the employ&ras negligent

¢ In Vance v. Ball State UniV570 U.S. 421(2013),the Supreme Court held that a supervisor is
one whom “the employer has empowered ... to take tangible employment action ag&intstihe
i.e.,to effect a significant change in employment status, such as hiring, failigg to promote,
reassignment with significantly different responsibilities, or a decisiasing a significant
change in benefits.’570 U.S. at 43{citation and internal quotation marks omitted).
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with respect to the offensive behaviovdnce v. Ball State Uni\s70 U.S. 421424
(2013) Ms. Johnsorhas the burden of proving that LPA was negligen
To establish that PA was negligent, MsJohnson“must show that [[PA]
either knew (actual notice) or should have known (constructive notice) of the
harassment and failed to take immediate and appropriate corrective adtdhy.
WalkMart Stores, Ing.510 Fed. Appx810, 814 (11th Cir.2013 (quotingWatson v.
Blue Circle, Inc.,324 F.3d 1252, 1259 (11th Ci2003). “Actual notice is
established by proof that management knew of the harassnwatson 324 F.3d
at 1259 “When an employer has a clear and published policy that outlines the
procedures an employee must follow to report suspected harassment and the
complaining employee follows those procedures, actual notice is established.”
Watson 324 F.3d at 1259As with the allegedly hostile work environment created
by Ms. Gist, based on thevidencein the recordthae is a disputed issue of fact
with respect to actual notic# Ms. Pettus’s alleged racially hostile conduct
Accordingly, the Court denies LPA’s motion for summary judgment on Ms.
Johnson’dTitle VII hostile work environment claim.

F. Negligent or WantonHiring, Training, Supervision, and Retention

Finally, Ms. Johnson contends that LPA committed the tortegligentor

wantonhiring, training, supervision, and retentibacause ofhe alleged race and
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agebased discrimination, retaliation, and hostile work environment committed by
Ms. Gist and Ms. Pettuslhis claim fails as a matter of law.

Under Alabama law, to hold an employer liable for negligent hiring, training,
supervision, or retention, the plaintiff must show that an employee committed an
Alabama common law tortRhodes v. Arc of Madison Cty., In620 F. Supp. 2d
1202, 1244 (N.D. Ala. 201 3T hrasher v. Ivan Leard Chevrolet, InG.195 F. Supp.
2d 1314, 1320 (N.D. Ala. 20023eeShuler v. Ingram & Asso¢s441 Fed. Appx.
712,721 (11th Cir. 201)Here, the Shuletswanton and reckless supervision and
training claim fails as a matter of law because they have failed to establish that
Ingram’s employees committed any tort under Alabama.law.”).

Ms. Johnson has not identified an Alabama common law tort thaPa
employeecommitted. Her claims under Title VII and the ADEA arise under federal
law. And her claim brought under the AADEA assmder Alabama statutory law,
not common law.Even if her AADEA theory could support a failure to train or
supervise clan under Alabama law, Ms. Johnson’s AADEA claim fails as a matter
of law because shieas no offered evidenceof age discrimination.So LPA is
entitled to judgment as a matter of law on Ms. Johnson’s claim for negligent hiring,
training, supervision, anetention. SeeBurnett v. Harvard Drug Grp., LL2014
WL 223081, at *6 (N.D. Ala. Jan. 21, 2014inding that the plaintiff's claim for

negligent hiring, training, supervision, and retention failed because the claim was
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“based entirely on the same alleged conduct that supports his claims for race
discrimination, hostile work environment, and retaliation under Title VII and 42
U.S.C. § 198)).

IV. Conclusion

For the foregoing reasons, by separate order, the Court willigrpatt and
deny in party LPA’s motion for summary judgment.
DONE andORDERED this June 1, 2020

Wadit S Hodod

MADELINE HUGHES HAIKALA
UNITED STATES DISTRICT JUDGE
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