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BRIAN FREDERICK LUCAS )
)
Petitioner, )
)

V. ) Case No0.5:18¢v-01204LSC-JEO
)
DEWAYNE ESTES and the ATTORNEY)
GENERAL OF THE STATE OF )
ALABAMA , )
)
Responderst )

MEMORANDUM OPINION

This is an action on a petition for a writltdbeasorpus filed pursuant to 28
U.S.C. § 2254 by Brian Frederick Lucas, an Alabama state prisoner aciing
(Docsl 1, 1-1, 1-2). Lucaschallenges hisonvictiorsin the Circuit Court of
Madison County, Alabamdgr sexual abuse in the first dege®d attempted
sexual misconductThe State has filedhanswelin oppogion to thepetition
(Doc.8), and Lucas has filed a reply thereto. (Doc. 1®on consideratiorthe

court find that thepetitionis due to belenied.

! References to “Doc. __” are to the document number of the pleadings, motions, and other
materials in the court file, as compiled and designated on the docket sheet lerkiedf e
Court. Unless otherwise noted, pinpoint citations are to the page efectronicallyfiled
document in the court’'s CM/ECF system, which may not correspond to pagination on the
original “hard copy” of the document presented for filing.
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l. BACKGROUND

A.  Trial Court Proceedings

On SeptembeR6,2014, a Madison County grand jury indicted Lufmas
four sex offenses(Doc. 81 at 8285). Count 1 charged attempted sodomy in the
first degreeallegingthat Lucas attempted to engage in deviate sexual intercourse
by forcible compulsiopseeAla. CodeS8§ 13A-6-63(a)(1) and 13A4-2. (Id. at 83).
Count 2 charged sexual abuse in the first degreejrailétat Lucas had subjected
the victimto sexual contact while physically helpless or mentally incapacitated, in
violation of Ala. Code 8§ 13/4-66(a)(2).(Id.) Bothof those countglentified the
victim asH.B.2 (id.), whose oldesisterwasformerly married to Lucas. When the
incident underlyinghe chargesoccurred on the morning @&fecember 31, 2013
H.B.was15yeas old. See Lucas v. State04 So. 3d 92932, 937(Ala. Crim.
App. 2106). Counts 3 and 4 of the indictmdmth also chargeducas withsexual
abuse in the first degree in violation®13A-6-66(a)(2), but against a different
victim, M.C., also a minofemale (Id.)

Lucas noved for separate trials, arguing tibahsolidating th@ffenses

againstothvictims would result in the jury hearing evidence of collateral bad acts

2 Lucas was originally indicted on August 1, 2014. (Doc. 8-1 at 17-18). Howevel, @ftes’s
counsel moved to dismiss Count 1ltlwht indictmenbecausd failed to identify a victim(id. at

55), he was rendicted on September 26, 2014, which cured the defect. That mooted the motion
to dismiss. $eeDoc. 8-3 at 51-52).
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that Lucagosited would benadmissible under Rule 404(b), Ala. R. Evid. (Doc.
8-1 at 5254). The tral court granted the motiord( at 7273), andon Februaryo,
2015, Lucasrepresented by retained counsel Richard D. Jensen, went to trial on
just the first two counts of the indictmemtvolving his alleged offenses against
H.B. TheAlabama Court of Criminal Appea{8SACCA”) summarized the State’s
evidence at trial as showing the followifagtsrelated to_ucas and H.B.as

follows:

S.B. has three daughter#\.B., K.B., and H.B. A.B., S.Bs oldest
daughter, married Lucas in 2007; they had one child, L.L., and later
divorced. Lucas subsequently married a woman named Autumn.
A.B. maintained primary physical custody of L.L. following her
divorce from LucasL.L. stayed with S.B. several nights a week
when A.B. worked third shift asraurse at a Huntsville hospital.

Lucas would sometimes visit L.L. while L.L. was spending the night
at S.B’s house.

On December 31, 2013, at approximately 3:30 a.m. S.B.
received a telephone call from Lucas, who asked if he could come to
S.B’s house “tdalk.” S.B. testified that she believed Lucas was
intoxicated when he telephoned h&:.B. told Lucas he could come to
the house; Lucas arrived less than 10 minutes 1&43. listened to
Lucas talk about problems he was having with his second wife at the
time. S.B. believed it was in Lucasbest interests not to drive home
because he had been drinking, so she told Lucas that he could spend
the night. Lucas got into bedully clothed, with his son, L.L., who
was sleeping in S.B bed.S.B. want to sleep in a guest bedroom.

H.B., who was 18 years old at the time of trial, testified that on
the evening of December 30, 2013, she went to sleep in her bedroom
around 10:3®.m. H.B. testified that at approximately 6:00 a.m. on
December 31, 2013, she “felt something agitating [her] face, rubbing
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it.” (R.173.F H.B. testified that she “could feel it the whole time”

and that she felt it “around the base of [her] nose and [her] upper lip.”
(R. 173.) H.B. testified that she slowly started to wake up and saw an
erect penis in her face and the silhouette of a man holdik{t.
immediately pulled back and covered her mouth with her hadds.
testified that it was darlkithe room and that she could not see the
maris face but could see that he was bald and that he was wearing
pants that had been pulled down to the top of his thighs and a belt that
had been undonéAfter staring at each other for a few moments in
silence H.B. saw the man pull up his pants, walk out of her room, and
then heard him walk into S.B.bedroom.H.B. followed the man into
S.B!s bedroom, turned on the bedroom light, and saw that it was
Lucas. H.B. then returned to her bedroom and locked thiedman

door.

Shortly thereafter, H.B. told S.B. what had happened and then
both H.B. and S.B. told A.B. about the incident after A.B. arrived
home from work.S.B. telephoned the Huntsville Police Department,
who then took a statement from H.B. and transported H.B. to Crisis
Services of North Alabama for an intervieW.B. then went to the
Madison County Childrés Advocacy Center for another interview.
Lucas was subsequently arrested.

H.B. testified regarding two incidents that occurred with Lucas
before December 2013.B. testified that when she was 13 or 14
years old, Lucas telephoned her at 2:00 a.m. when he was drunk and
asked if he could come oveH.B. agreed and left the door unlocked
for Lucas before returning to her bed.B. testified that when Lucas
arrived he got in bed with her, put his arm around her and said “baby,
you're so hot’ about three times(R. 184.) H.B. pushed Lucas arm
off of her and went to S.B room to sleepThe second incident
occurred when H.B. was 15 yeard.0H.B. testified that she went
over to Lucass parentshouse to swimAfter they swam for a couple
of hours, Lucas and H.B. went inside and sat down in the living room,
where Lucas searched for a pornography Web site on his computer.
H.B. testified that Laas “clicked on &ideo of a girl and guy having

3 Referenes herein to “R. __ " are to the trial transcript found at docume8thBugh 87. Page references are to
the transcript page numbers located in the upper-hightl corner.
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anal sex and he said, wow, &htaking it like a champMost girls are
like, oh, it hurts too badAnd then he closed it.(R. 186.)

Chad Smith, an investigator with the Huntsville Police
Deparment, interviewed Lucas on January 27, 20Ad.audio
recording of the interview was played for the jury at trial. In his
statement to police, Lucas told Smith that in the early morning hours
of December 31, 2013, he woke up to find water spilled on him in the
bed he was sharing with L.lLucas went into H.Bs bedroom and
tried to wake her up to help him clean up the waltercas told Smith
that he shook H.B. and pinched her nose but H.B. would not wake up.
Lucas then returned to S:B.room where hedd been sleeping with
L.L. According to Lucas, shortly thereafter H.B. came into the room
for a moment before leawgrto return to her own bedroom.

Lucas 204 So. 3&t93233.
While Lucas was tried only on the two counts naming H.B. as the victim, the
trial court ultimately decided to allow the State also to elicit testimony finem
other victim named in the indictmenid,C., about sexelated incidentsvith
Lucas. The ACCA summarizéd.C.’s testimony as follows:

M.C., who was 19 years old at the time of trial, testified that
when she was 17 and 18 years old she babysat for’sumasife
Autumn's child. On February 2, 2014, M.C. turned 18 years old.
M.C., who was with her boyfriend, telephoned asion her birthday
and asked Lucas to obtain “some alcohol” for thé&inC. and her
boyfriend drove to Lucas house to “hang out” and drinkR. 306.)
After drinking for a couple of hours, M.C. and teyfriend fell
asleep on Lucas’couch.M.C., whowas lying on the outside of the
couch next to her boyfriend, was awakened when she felt fingers
down the back of her pants and in her recttwnC. testified that her
pants were pulled dowrM.C. testified that she did not know whose
fingers they were ahe time but at first thought that her boyfriend
was touching herM.C. testified that she got up off the couch and
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went to the bathroomwWhen she got up, M.C. saw Lucas kneeling
beside the couch with his head on an ottoman that was pushed up
against theouch. M.C. stated that her boyfriend was “knocked out”
during this time.(R. 310.)

After she returned from the bathroom, M.C. lay back down on
the couch and went back to sle@g.C. testified that shortly
thereafter she woke up again when she felt fingers inside her vagina.
M.C.’s pants were pulled down below her knees. M.C. testified that
she then realized that it was not her boyfriend touching her because
his arm was underneath havl.C. testified that she opened her eyes
and saw Lucas kneelinger her. M.C. tried to pull away but Lucas
would not stop touching heM.C. testified that she pretended like
she had to go to the bathroom again and Lucas stopped touching her.
M.C. then woke her boyfriend up and they left Lusd®use.

Lucas 204 So. 3ct33.

Thejury found Lucas guilty of both attempted forcible, fidggree sodomy

and sexual abuse in the first degree, for subjecting H.B. to sexual contact while

physically helpless(Doc. 82 at 76 78, 79-80). The jurywas also instructed upon

attempted sexual misconduct under Ala. Code §68&5(a)(3) as a lesser

included offense of the attemptiibt-degreesodomy charge. But having found

Lucas guilty of the greater offense, the jury did not return a verdict dagber.

(Id. at 77). The day after the court indicated that it would enter a judgment on the

jury’s verdict, the trial court granted a motion by the Statette prossdhe
remaining two charges of the indictme@gunts 3 and 4elating to Lucas’s

alleged offenses against M.@d. at74,89).



OnMarch13,2015, therial court sentered Lucasto a fifteenryear term of
imprisonmenbn the attempted firgtegree sodomy convictiogplit to serve three
yearsthe balance suspended, followed by three yefgpsobation. (Doc. & at
109110. Inthe same judgmentucasreceiveda sevenyearyear sentencen the
first-degree sexual abuse convictiagainsplit to serveahree yearsthe balance
suspendedpllowed bythree year®f probation. (Id.) The court ordered the
sentences to run concurrentiyd.)

B. Direct Appeal

Lucas appealdto the ACCA. Stillrepresented by Jensemith another
attorney William L. Pfiefer, Jr., acting aagppellateco-counselDoc. 83 at 9)
Lucas raisedive claims

1. The trial court erred in defining the mouth and nose as intimate parts
as a matter of law under Ala. Code 88-80(3) (1975), resulting in an

erroneous denial of the motion for judgment of acquittal and erroneous jury

instructions on the charge of sexual abuse in the first degree.

2. The trial court erred in denying the motion for judgment of acquittal on
the charge of attempted sodomy in the first degree where there was no
evidence presentexf forcible compulsion and no evidence presented that
Mr. Lucas attempted to engage in deviate sexual intercourse.

3. The jury returned mutually exclusive verdicts of guilt.

4. The State failed to lay a proper predicate for the admissibility of Mr.

Lucas’s statement to law enforcement because they did not establish that it
was knowing or voluntary and did not provide any evidence of what specific

Mirandawarnings were given to Mr. Lucas.
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5. The trial court erred in admitting collateaadt evidence when it was not
admissible under any of the permissible purposes under Rule 404(b) of the
Alabama Rules of Evidence.
(Doc. 88 at 4).
On April 29, 2016, the ACCAssued a publisheapinion that affirmedthe
judgment below in part, reveagit in part, and remaratithe actiorto the trial
court for further proceedingd.ucas 204 So. 3d at 943;sge alsdoc. 813 at 10
42). Specifically, the court of appeals affirmed Lucas’s convictmrsexual
abuse in the first degrebolding that the evidence supporting Lucas had rubbed
his penis on H.B.’s upper lip area allowed the jury to find that he had subjected
H.B. to “sexual contact” within the meaning®13A-6-66(a)(2). Id. at 936. The
appellate court also declined to addressnot properly raised belplwucas’s
claim that he was entitled to a new trial on the theory that the jury’s verdict,
effectively finding that his victim both was subjected to forcible compulsion and
was physically helplesgjvolved mutually exclusivdactual findings Id. at 938.
However, theACCA agreed with Lucas th#éte State had not presented evidence
of forcible compulsionasrequired to sustain his conviction for attempted sodomy
in the first degreender 813A-6-63(a)(1).1d. at 93%38. Therefore, the court of

appeals reversed that conviction. Neverthelessahe heldthe evidence

supportedhat Lucas had committéte lesserincluded offenseipon which the
8



jury had been instructed, namedytenpted sexual misconduct, in violation of Ala.
Code & 13A-6-65 and 13A4-2. |d. Therefore, the court of appeals remanthed
casewith instructiondo the trial courto enter a judgment finding Lucas guilty of
that lesseincluded offense ani resentence him accordinglyd. at 938. On
May 18, 2016, the ACCA issued a certificate of judgnpemsuant to Rule 41,
Ala. R. App. P. (Doc.41).

C. Resentencingand Motion to Modify Sentenceon Remand

On remand, the state triedut held aresentencingpearing on May 26,
2016 (Doc. 813 at 6270). The judge thergerballyadjudged Lucagsstill
represented bgttorney Jensemuilty of attempted sexual misconduct and
sentenced him to six months imprisonmemntthat conviction The judge further
stated thasentence would ruconcurrently withLucas’s previoushrmposed
sentence othe conviction foffirst-degreesexual abuse(ld. at 66). Lucas’s
counsekthereuporaskedhe courtto modify Lucas’s sentenaan thatsexualabuse
charge which, againcalled forimprisonment of seven years, split to serve three
and three years on probatiofid. at 67). In support, counsel offered that Lucas,
who hadremained fre@n an appeal bond sinbeingconvicted had been a
“model prisoner,” and that, as suthe court shoulduspend the remainder of the

prison term angrant him probation. Id.) The State objected to that proposal, and



the trial judge did not definitively rulen itatthe hearing On May 31, 2016,
however the trial court entered a written order that both memorializeass
conviction and sixmonth sentence fattempted sexual miscondwstd summarily
deniedhis motion tomodify the splitsentence on the sextebuse conviction.
(Doc. 812).

On June 29, 2016, another attorney, Erin Atkins, filed a notice of appearance
on behalf of Lucas. (Doc-83 at 46). That same day, Atkins filed a “Motion to
Alter, Amend or Vacate,again askg the court tanodify Lucas’ssplit sentence
on the sexual abuse convictiofDoc. 813 at 4749). In that motion, Lucas
highlighted that on that sentence he was to serve three years in prison and three
years on probation, in addition to havitaghavingserved nine months with the
Departnent of Corrections as well as about twenty months on house arrest with
ankle monitoring (ld. 16, 7, 10). Lucas argued that “such an extensive period of
confinement (which is a cumulative amount of over seven and a half years) is
incommensurate with éhoffense..., is greater than ... the original sentence, and
... Is longer than necessary to serve the interests of justiceld. § 10).

Therefore, Lucasequested that the court impose a shorter prison split on the
sevenyear sentence, remove the splibgether, or place him on “Community

Corrections” with full or partial credit for the time he spent on ankle monitoring.
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(Id. at 48). On July 6, 2016, the trial court summarily denied Lucas’s motion to set
aside or otherwise reconsider his split sergerfd. at 55).

D. Appeal After Remand

Meanwhile, on July 1, 2016, Luchadfiled a notice of appeakferencing
the trial court’s resentencing ordgrMay 31, 2016. (Doc.-83 at 50).0n the
ensuing appedb the ACCA Lucas now represented onby Atkins,raised three
claims as follows:

1. The circuit cout lacked jurisdiction to splid 7year sentence for

conviction of a Class @lony to a 3year period of incarceration

since the execution of they&ar split isllegal under the005

Amendment of the Splentence Act

2. The defendant is entitled to a reductiors@mtence when the

reversal of one convictiomas the effect of increasing the amount of

time served toward his total sentence.

3. The defendant is entitled to receigredit towardis final sentence

for the time he spent aglectronic monitoring and strict house arrest

during pretrial and postrial phases.
(Doc. 817 at 4) On March 17, 2017, the ACCA disposed of Lucas’s appeal in an
unpublished memorandum opinion. (Do€l®); Brian Frederick Lucas v. State of
Alabama 242 So. 3d 240 (Ala. Crim. App. 2017) (tablé&he court of appeals
prefaced its discussidyy observingthat Lucas could have raised his illegal

sentence claim regarding teexual abuse convictiam his prior appeal but had

failed to do so. (Doc.-89 at 4). The court did natle that claim was
11



procedurally barred on that bas®wever.Rather, the ACA dismissed_ucas’s
appeain its entirety on thground that defendanthas no right under Alabama
law to appeal a trial court’s refusal to amend its original sentencing order imposing
a split sentence to suspend the remainder of the period of confineoak at 4-6).
Lucas filed an application for rehearing, which was dearedpril 21, 2017.
Lucas v. State246 So. 3d 981 (Ala. Crim. App. 2017) (table). He then filed a
petition for certiorari in the Alabama Supreme Court, which was denied erBJun
2017. Ex parte Lucas251 So. 3d 23 (Ala. 2017) (table) certificate of judgment
iIssuedthesame day. (Doc.-80).
E. Rule 32 Proceedingand State Collateral Appeal
Meanwhile,Lucashad also filed @ro sepetition in the state trial court
seekingpostconviction relief pursuant faLA. R.CRIM. P.32. (Docs. 822 & 8
23). On May 19, 2017, thelerk of that court docketatiat101-page, typed
petition(Doc. 822 at 2), notinghat Lucas had paid the filifge. (Doc. &1 at 4
5; see alsddoc. 1-2 at 17). Lucas signed and dated Iitsile 32petitionon May
17, 2017(Doc. 823 at 47, which healleges henailed that day. (Doc.-2 at 17).

In his Rule 32petition,Lucasraised thehirteerf claims:

4 Lucas’s Rule 32 petition contains two “Grounds” for relief, with “Ground #1” being broken
down into twelve enumerated “issues,” and a “Ground #2” being a single deapkady claim.
Both the eighth and ninth “Issues” of Ground #1, however, are lahslddsue VIII.” (Doc. 8
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1. Trial counsel rendered ineffective assistance by failing to rely on
Brady v. Marylangd 313 U.S. 83 (1963) and its progeny to convince
the trial court to grant discovery ahaudiotaped statemeat H.B.

and by failing to object to the trial court’s dendlsamegDoc. 822

at 1319),

2. The trial court erred by allowing testimony MyC. of alleged
collateral bad acts, in violation of Rule 404(b), Ala. R. E{i@bc. 8
22 at 2628).

3. Trial counsel rendered ineffective assistance by failing tdyime
and adequately argue for the exclusion of M.C.’s testimony of
collateral bad acts. (Doc-2 at 2940).

4. Trial counsel rendered ineffective assistance by failing to timely
and adequatelgrgueAla. Code § 13A6-66 is unconstitutionally
vague, in yolation of the Fourteenth Amendment’s Due Process
Clause (Doc. 822 at 4152).

5. Trial counsel rendered ineffective assistance by failing to timely
and adequately object to impermissible bolstering of the victim’s
credibility through her mother’s testony as a violation of Rule 701,
Ala. R. Evid. (Doc. &3 at 18).

6. Trial counsel rendered ineffective assistance by failing to timely
and properly mee for disclosure of the victim’s audiotaped
statements for impeachment purposes. (D&S § 9-13).

7. Trial counsel rendered ineffective assistance by failing to object to
the impermissible bolstering of the victim’s credibility through
InvestigatorChad Smith’s testimony as a violation of Rule 701, Ala.
R. Evid. (Doc. &3 at 1419).

8. Trial counsel rendered ineffective assistance by failing to timely
and properly object to testimony by Investigator Chad Sthah
created the false impression that Lucas had avoided prosecution and

23 at 19, 25). And a result, his tenth, eleventl,tarelfth“issues” in Ground #are similarly
mislabeled as “Issue IX,” “Issue X,” and “Issue XI,” respectively.
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may be a flight risk, thus infeng his consciousness of guilt. (Doc. 8
23 at 1924).

9. Trial counsel rendered ineffective assistance by failing to timely
and adequately argue for a judgment of acquittal based on
insufficiency of the evidence to support the fasigree sodomy

offense under Ala. Code 88 13A4(c) and 13A6-60(8)because the
overlap between the charges against him would have convinced the
jury to acquit him of the firstlegree sexual assault offense. (Dac. 8
23 at 2530).

10. Trial counsel rendered ineffective assistancéaliyng to timely

and adequately argue that his convictions for attempted sodomy in the
first degree and sexual abuse in the first degree violated the Double
Jeopardy Clause of the Fifth Amendm@nbc. 823 at 3135).

11.Trial counsel rendered inefféat assistance biailing to request a
jury instruction based on 8§ 1342(c) in connection with the
attempted firsdegree sodomy offense. (Doe28 at 3541).

12.Trial counsel rendered ineffective assistance by failing to request a
written juryinstruction on the definition of “mental incapacitatioas’

set out in Ala. Code 88 13B-60(6) and 13A6-66(a)(2), in the

context of the firstdegree sexual abuse offense. (De238t 4244),

13. The trial court was without jurisdiction and authority to convict
and sentence him to imprisonment for both attempted sodomy in the
first degreeand sexual abuse in the first degree. (De23 &t 4547).

(Docs. 822 & 8-23).

The State moved to dismig®e Rule 32 petition(Doc. 8-24). Thenextday,

July 18, 2017thecircuit court entered a ongage order denying theetition

without a hearingstating summarily that Lucas’s claims were procedurally

precludedunder Rule 32.2, Ala. R. Crim. B, werewithout merit. (Doc. 825).
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On July 29, 2017, Lucas mailed a motion to vacate and setthatdeder
pursuant tdRule 59(e), Ala. R. Civ. P(Doc. 826 at 43).0n August 23, 2017,
Lucasfiled a motion to expeditaruling onthe Rule 59 motion (Doc. 827 at 1
5). At the sameiine, he also filedn the trial courta notice of appedbkeeDoc. &
21 at 5)andanapplication to proceeith forma pauperig“IFP”) on appeal Doc.
8-28).

Upon receivinga copy of Lucas’s notice of appeal, the ACGsueda
deficiency noticalated August 28, 201&dvisingthat within 14 daysl.ucashad
to: (1) pay the $20@ppellatedocketng fee in full, or(2) provide theACCA with
proofthat @)thetrial court had grantednapplicationby him to proceed IFP on
appealor (b)he had anFP application pending in thieial court (Doc. 829).
The next day, August 29, 2017, the trial judge entered an addesingLucas that
his application to proceed IFP on appeal would “not be considered until he has
filed his Alabama Department of Corrections Average Inmate Deposit Balances for
the past 12 months.” (Doc-3D).

On September 6, 2017, the plaintiff filedo#imerapplication to proceed IFP
on appeal, this time directly in tAeCCA. (Doc. 831). On September 21, 2017,
that courtissued an order notifyingucasthat hisIFP application was deficient

and requiing him to provide “a certificate of the warden or other appropriate
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officer of the institution in which [he] was confined, stating the amount of money
or securities on depodi [his] credit in any account in the institution for the
previous twelve months.” (Doc-&). That order further warngdatLucas’s
appeal would be dismissed if such documentation was not received within 14 days
from the date of the ordare., Octolker 5, 2017. Ifl.) Lucasclaims that, in
response, on September 28, 2017, he mailed to the ACCA “a copy of [his]
P.M.O.D.[Prisoners’ Money on Deposit] account attached as ordered.” (Ebc. 1
at26). While Lucas has not provided this court with a copy of that document, he
alleges that higrison ‘account printout showed that he had [only] $15.12 when he
requested leave to proceed [IFP] on appeal .1d’) (Lucas haslso
acknowledged, however, that hadreceived $1,224.00 in deposits to his prison
account in the 12 months preceding his application to proceed IFP on appeal.
(Doc. 10 at 117). On October 10, 2017, the ACCA issuatdersummarily
denyingLucas’sIFP applicationand requiing him to pay the $200 appellate
docket fee by October 24, 201 Dadc. 833).

In response, on October 18, 2017, Lucas filed a petition for a writ of
mandamus in the Alabama Supreme Court to compel the ACCA to allow him to
proceed IFP on his state collatespbal. (Doc. 10 at 102124). He also moveah

the Alabama Supreme Court for permission to proceed IkRResnandamus
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petition. (Id. at 137). On October 26, 2017, however, the ACCA entered an order
dismissing Lucas'Rule 32appeal for failure to pay the filing fee within the time
allotted(Doc. 834); Lucas v. StateNo. CR16-1247, 268 So. 3d 638 (Ala. Crim.
App. 2017) (table)accompaied by acertificate of judgment. (Doc. 10 at 127)
OnNovember 3, 201%he Alabama Supreme Cougptanted Lucds apgication to
proceed IFRn relation tohis mandamus petition.Id. at 139). Ultimately, though,
the Alabama Supreme Court entered apage order on January 29, 2018,
summarily denyindnis mandamupetition (Id. at 143). OrFebruary 12, 2018,
Lucasfiled a lengthy “petition for reconsideration or rehearing” at 145173),
butthe Alabama Supreme Court summarily denied it on March 13, A0d.&at
175).

F.  Federal Habeas Petition

Lucas then filed his instapto sefederal habeas corpus petitipursuant to
28 U.S.C. § 2254(Doc. 1). That filing was received and docketed by the clerk of
this court on August 1, 201&I( at 1), but Lucas signed and dateduibe 27, 2018
(id. at 6) In thepetition and itaccompanying supplemefi@oc. 1-2)°, which total

a combinedl82pages, Lucas raises the same claims set forth above from his Rule

5> The petition itself is Doc. 1. Lucas also filed a lengthy supplement furipgingrand

explicating his claims. That supplement wasioally docketed as Doc-1. However, the

court discovered that several pages of the supplement were not scanned in Doc. 1-1, ko the cle
re-scanned the petition and the supplement together, which are now designed on the ddcket shee
as Doc. 12. All pinpoint citations thereto are to the page of the electronically-filed document.
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32 petition, pludive additional onesnamely, tha{l) there was an absence of
“available” and “effective” “State corrective process’atow him to exhaushis
claims, based on the Alabama courts’ refusal to alloeasto proceed IFP on his
state collateral appeal (Doc2lat20-40); (2) his convictions for attempted
sodomy in the first degree and for sexual abuse in the first degree violated double
jeopardy(id. at132141); (3) thejury returned mutually exclusive verdicts of guilt
(id. at142-154); (4) the evidence wasonstitutionallyinsufficient to support his
conviction for sexual abuse in the first degree §t155162); (4) he is entitled to
relief “in light of newly discovered scientific eviderided. at163167); and(5) he
Is “actually and factually innocensohis incarceration violates due procésis at
168-176).

The Stateresponded by filin@ 73-pageanswer(Doc. 8), appending
approximatelyl,759pages of recogfrom the state court trighppellateand
collateral proceedingqdDoc. 81 through 834). In itsanswer, theStatedenies
Lucas is entitled to habeas relief, arguing that his claims for federal habeas relief
aretime barredprocedurally defaulted, meritless, or some combination thereof.
On October 1, 2018, Lucas filed a traverse, comprised ofpag@® brief and
another 146 pages of exhibits. (Doc. 10).

. Statute of Limitations
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The undersigned first considers the State’s argument that Lucas’s habeas
petition isuntimely. Under the AntiTerrorism and Effective Death Penalty Act
(“AEDPA”), Pub.L. No. 104132, 110 Stat. 1214 (1996), habeasglicationdiled
by state prisonengursuant to 28 U.S.C. § 2254e subject to a ongearstatute of
limitationsthat begins to run from the latest of four dates:

(A) the date on which the judgment became final by the conclusion of
direct review or the expiration of thkene for seeking such review;

(B) the date on which the impediment to filing an application created
by State action in violation of the Constitution or laws of the United
States is removed, if the applicant was prevented from filing by such
State action;

(C) the date on which the constitutional right asserted was initially
recognized by the Supreme Court, if the right has been newly
recognized by the Supreme Court and made retroactively applicable to
cases on collateral review; or
(D) the date on which the factual predicate of the claim or claims
presented could have been discovered through the exercise of due
diligence.
28 U.S.C. § 2244(d)(1)However, he“time during which a properly filed
application for State posionviction or other collateral review with respect to the
pertinent judgment or claim is pending shall not be counted toward any period of
limitation under § 2244(d)(1)].” 28 U.S.C. § 2244(d)(2).
The State argues Lucasiabeas claimare governed b§ 2244(d)(1jA)

and that the staterof-limitations clock thus commenced when his conviction
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became final.The Statepositsthatto haveoccurredon August 16, 2016, ninety
daysafter the ACCA issued its certificate of judgmeancludingLucas’s initial
direct appealon May 18, 2016.The State further asserts Lucagigation of his
“June 29, 2016 motion to modify his split sentence for-fiegiree sexual assault
did not subsequently toll the running of the statute of limitatio(Bdc. 8 at 54,
58). The State acknowledgthat Lucas’diling his petition for postconviction
relief under Rule 32, Ala. R. Crim. P., could toll the limitations period ugder
2244(d)(2) from the time he filed that petition until his appeal from the denial
thereof was dismissed by the ACCA on October 26, 20d7) And theState
insiststhat the statute of limitations expired before Lucas filed his federal habeas
petition,which the State says happened on August 1, 24#8. The State’s
calculation of the running of the limitations periwader§ 2244(d)(1)(A)
however s erroneousas explained below.

The Supreme Court hascognizedhat, for purposes of § 2244(d)(1)(A), the
final judgment means the senten@&urton v. Stewart549 U.S. 147, 15@007).
As suchwhere aconvicteddefendants successfuh obtaining a resentencing,
whether on direct appeal or in collateral proceeditigsentry of the new sentence
constitutes a new judgment, and the statute of limitations @2244(d)(1)(A)

does not begin to ruon federal habasclaims attackinghatjudgmentuntil it
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becomes final Sedd. at 15657; Robbins v. Secretary for Dep’t of Cqrd83 F.3d

737, 73839 (11th Cir. 2007)Hepburn v. Moorg215 F.3d 1208, 1209 (11th Cir.
2000) cf. Magwood v. Patterson61 U.S. 320, 342 (2010) (holding that a
petitioner's§ 2254 habeas application was not a “second or successive” application
under 28 U.S.C. § 2244(b) because it was the first to challenge the new judgment
arising from his resentencinghndeed, that e applies in this circuit evenftiie
petitioner’'shabeaglaims challenge onlthe underlying conviction and not any
aspect of hisesentencing Ferreira v. Secretary, Dep’'t of Corr494 F.3d 1286,
129293 (11th Cir. 2007%)Thompson v. Florida Dep’t @@orr., 606F. App’x 495,

505 (11th Cir. 2015)cf. Insignares vSecretaryFla. Depgt of Corr.,, 755 F.3d

1273, 1281 (11th Cir. 2014)W hen a habeas petition is the first to challenge a

new judgmenfifollowing a resentencing], it is nésecond osuccessivgunder§
2244(b)],regardless of whether its claims challenge the sentence or the underlying
conviction?’). Likewise where a defendant is initialgonvicted andentenced on
multiple counts in a single judgmeifthis conviction or prisonentencas later
invalidated as to ong more counts, his resentencing creates a new judgment
resetting the limitations period §f2244(d)(1)(A) ago the convictions and

sentences on all countSee Everett v. Secretary, Fla. Dep’t of Co2019 WL

118016, *34 (M.D. Fla. Jan. 7, 2019%ee also Fritts v. Jone2015 WL 4873646,
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*2 (N.D. Fla. Aug. 13, 2005) (holding that, where state appellate court vacated one
of two convictions and instructed trial court to entepaviction and resentencing

on a lessemcluded offense, the conviction became final after he was resentenced
on remand)Maharaj v. Sec'’y for Dep't of Corr304 F.3d 1345, 18411th Cir.
2002)(wherepetitioner wasriginally convicted on multiple counts but wstdl

awaiting resentencing on one of thethejudgment was not yet final for habeas
purposes, so hi2254 petition challenging all convictions and sentences was not
ripe for review) cf. Rocha v. Secretary, Fla. Dep’'t of Cqré92 F. App’x 576, 578
(11th Cir. 2017)holding that where petitioner was convicted on two counts in one
judgment subsequent resenténg on one coungave rise to a new judgment for
purposes of habeas claims related to both counts, defeating argument that petition
was second or successivader 82244(b)to the extent it included claims attacking
“undisturbed” conviction and senteng®)cCloud v. Hooks560 F.3d 1223, 1229

30 (11th Cir. 2009) (holding that limitations periodgd?254(d)(1)(A) was

triggered separately for claims challengquglty-plea burglary conviction and

those challengintater conviction at trial for capital murder; while batbunts

were originally in same indictmenthetrial court sentenced the defendant at

separate times arithdentered separate judgments).
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Lucaswas initially convicted at trial and sentenced on two counts: attempted
sodomy in the first degree and sexual abuse in the first degree. On direct appeal,
the conviction and sentence for the latter offense were affirmed, but the conviction
and sentence ahe former were reversed for insufficient evidence, with the
ACCA remanding the case to the trial court with instructions to entenviction
on a lesseincluded offense, attempted sexual misconduct, and to resentence Lucas
accordingly. The trial court then carried out that mandateremand Under the
legal principles set forth abowvile statetrial court’sactresentencingf Lucas
following hisinitial direct appeatreatedas a new judgment for purposes of
establishing thé&nality of both ofhis convictions and sentenaesders
2244(d)(1)(A). The State ighereforewrong that theommencemendf thefederal
limitations periodmight betied to the Alabama Court of Criminal Appéals
opinionor thecertificate of judgment on Lucas’s initidirectappealbr the 90day
period in which he might have thereafter sought to file a petition for certiorari in

the Supreme Court of the Unit&dates®

6 Where an Alabama state prisoner’s direct appeal terminates in the Alabama SupuenieiC
he does not seek review in the United States Supreme Court, his convextames finalor
purposes of § 2244(d)(1)(A) upon the expiration of the 90-day period in which he could have
filed atimely petition for certiorari in the United Stat8apreme CourtSeeArthur v. Thomas
739 F.3d 611, 618 (11th Cir. 201480ond v. Moore309 F.3d 770, 773 (11th Cir. 2002)he
State’s calculation of the limitations peribdreassumes Lucas is entitled to the benefit of that
90-day period, running frorthe ACCA'’s issuance d certificate of judgment ohucas’sinitial
direct appeal oMay 18, 2016. However, Lucas did not seek certiorari review in the Alabama
Supreme Court following the ACCA'’s ruling on his initial direct appeal, so even iirthity of
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Because Lucas’s resentencing created a new judgment, the next question is
“When didthat judgmenbecome fin&?” Under§ 2244(d)(1)(A), the limitations
period begins to run on the date the petitioner’s conviction becomes “final by the
conclusion of direct review or the expiration of the time for seeking such review.”
Assuming a petitioner timely pursues all available state and federal relief, his
conviction becomes final for purposestio¢ limitations period when the Supreme
Court denies or rules on the merits of his certiorari petitee Phillips v.

Warden 908 F.3d 667670(11th Cir. 2018) ¢iting Gonzalez v. Thaleb65 U.S.
134,14950(2012). If the petitioner timely pursues all available state relief on
direct review but does not file a petition for certiorari to the United Statpeeme
Court, his conviction becomes final at the expiration of the period for filing such a

petition. See id.But if the petitioner fails to timely pursue all available state relief

his conviction were linked to the ACCA’s opinion, Lucas would not be eligibbleddiorari

review in the United States Supreme Court, meaning he would not be entitled to the ddditiona
90 days before his state conviction became figae McMillian v. Peter2018 WL 4599653, at
*1 n. 1 (11th Cir. Mar. 7, 2018kiting Pugh v. Smith465 F.3d 1295, 1300 (11th Cir. 2006)).
Rather, where a direct appeal terminates short of the State’s highest courtyibiocon
becomes final upon the expiration of the deadline for taking the next procedural stegdréayui
seeking further state-court revieBee Gonzalez v. ThaJ&65 U.S. 134, 150 (2012). Finally,
the 90day filing period for a certiorari petition in the United States Supreme Cowsrtnam the
date of the judgment or order to be reviewed, not from the issuance of theostat@ppellate
mandateChavers v. Secretary, Fla. DQ@68 F.3d 1273, 1275 (11th Cir. 2006), the equivalent
of which in Alabama is the certifieabf judgment.SeeRule 41, Ala. R. App. P.; Committee
Comments to Rule 36, Ala. R. App. Plammonds v. Commissioner, DO&22 F.3d 1201, 1207
(11th Cir. 2016).
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on direct review, his conviction becomes final when the time for sgekview in
the relevant state court expireSee id.

Thestate trial court held a hearing on May 26, 2016, at which it verbally
resentenced Lucds six months imprisonment for the attempted sexual
misconduct conviction, to run concurrently with thepouslyimposed split
sentence on the firstegree sexual abuseunt On May 31, 2016, the court issued
a writtenresentencingrderformally recognizing those termgfter being
resentenced,ucas had 42 days in which fite another direcappeal Rule
4(b)(1), Ala. R. App. P Miller v. Alabama 2018 WL 7503907, *2 (11th Cir. Aug.
3,2018) On July 1, 2016, Lucas filed a notice of appeal refengrtbetrial
court’'sresentencing order of May 31s%0 everassuming Lucas might be deemed
to have been resentenced at the hearing on May 26th, his notice of appeal was filed
within the 42day deadline.

Ultimately, the Alabama Court of Criminal Appeals dismistedas’s
appeal on March 17, 201@oncludingit lacked statubry authority tohearthe
particulartype ofclaimsheraised whichtheappellatecourt interpreted as
challengng the trial court'srefusal to modify his earliesplit sentenceHowever,
whereanappellate courinvoluntarily dismisses a defendantimely direct appeal,

the Eleventh Circuihasrecognizedhat theconviction is not finafor habeas
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purposesntil at least the time of the dismiss&8eeStewart v. United State646

F.3d 856, 857 (11th Cir. 2011) (for purposésinalogou®neyear limitations

period of 28 U.S.C. 8§ 2255(f)(ifederal conviction was fin&0 days after direct
appeal dismissed based on appeaiver provision in plea agreemeriRoberts v.
Secretary Dept of Corr, 2018 WL 4352792, at *1 (11ir. Aug. 29, 2018)
(conviction became final 90 days after state appellate court denied motion to
reinstate direct appeal that had been previously dismissed for failure to pay
appellate docketing feeling v.Secretary Fla. Dept of Corr,, 2017 WL

6760186, at *2 (11th Cir. Jan. 5, 20ifAdicating conviction became final 90 days
after state appellate court dismissed direct appeal for failure to timeapplalate
brief). Following the ACCA'’s dismissal opinionLucas filed an application for
rehearing inthat court, and then, whetnwas denied, a petition for certiorari in the
Alabama Supreme Courfhere is no claim by the State, nor does it otherwise
appear from the record, that either filing was untimé&gegenerallyRule 40(c),

Ala. R. App. P. (requiring an application for rehearing to be filed within 14 days of
the appellate decision); Rule 39(c)(2), Ala. R. App. P. (requiring a péfition
certiorariin a criminal case to be filed within 14 days of the denial of rehearing by
the ACCA). The Alabama Supreme Court denied certiorari and a certificate of

judgment issued on June 9, 2017. Therefore, the judgment that Lucas attacks in
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this habeas action did not become final until 90 days late8eptember 7, 2017,
uponthe expiration of th@eriod in which Lucas could have filedimely

certiorari petition in the United States Supreme Co8&e Bond v. Mooy&09

F.3d 770, 774 (11th Cir. 2002Ry that measure, tederal habeaanitations
period expire one yeatater,on September 7, 2018However,under the “prison
mailbox rule,”seeHouston v. Lack487 U.S. 266 (1988),ucas’spro se§ 2254
habeas petitiowould bedeemediled as of July 27, 2018, the date he signed and
dated it. See McCloud560 F.3dat 1227 But evenusing the datéhe clerk

formally docketedhe petition August 1, 2018Lucas’s petitioris timely, even

with no tolling’

" For good measure, it appears that Lucas is entitled to a period of statutogyuntlier 28

U.S.C. § 2244(d)(2). Before the Alabama Supreme Court denied Lucas’s petitiortibwaer
concluding tle statedirect appeal followindpis resentencing, Lucas halleadyfiled a Rule 32
petition in the state trial court, no later than May 19, 2017. The State does not disputeithat s
petition was properly filed for purposes of § 2244(d)(2). As a reRulg 32 petition filing

would toll the limitations period, assuming it had not expired previousge McCloud560

F.3d at 1227. Indeedp time at allwould have come off § 2241(d)(1)’s ogear clockat that

point because, as explained in the texicds’s direct appeal following his resentencing was not
final until September 7, 2017. The State also does not dispute that Lucas’s Rule 32@applicat
would have remained pending in the state courts for purposes of § 2244(dil(2) least

October 26, 2017, when tR&CA dismissed Lucas’sollateral appeal and issued a certificate of
judgment, based on his failure to pay the appellate docket fee. (Doc. 8 at 55, { 58). Under that
scenario, which affords Lucas no additional tolling for his unsuccassfaitiamus petition in the
Alabama Supreme Court seeking to compel the ACCA to allow him to proceed IFPRulénis

32 appeal, the limitations period of § 2244(d)(1)(A) would have not have expired until October
26, 2018. Again, Lucas filed his § 2254 petition no later than August 1, 2018.
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[l . Review Standards

A district court is authorized to graf@deralhabeas relief to a state prisoner
who establishes that he is in custody in violation of the Constitution or laws or
treaties of the United States. 28 U.S.C. § 2254(a). Howswehrelief is not
available for errors of state law unless such error also gives rise to a violation of
federal law. Swarthout v. Cooké&62 U.S. 216, 21@011). Further, “federal
courts will not review questions of federal law presented in a habeas petition when
the state court’s decision rests upon a dtateground that ‘isndependent of the
federal question and adequate to support the judgmedaiie v. Bell556 U.S.

449, 465 (2009) (quotinGoleman v. ThompspB01 U.S. 722, 729 (1991)¢ee v.
Kemna 534 U.S. 362, 375 (2002))yainwright v. Syke<l33 U.S. 72, 8BS
(1977).

Also, a state prisoner is generally ineligible for habeas relief under § 2254
unless he has first exhausted the remedies available in the courts of the State of
conviction. 28 U.S.C. § 2254(b)(1)(Melley v. Secretary for Dept. of CarB77
F.3d 1317, 134314 (11th Cir. 2004). As a matter of comity, the rule requires the
federal courts to allow the states the initial “opportunity to pass upon and correct
errors of federal law in the state prisoner’s convictiofay v. Noia 372 U.S. 391,

438(1963). “[Clonsistent with the longstanding requirement that habeas
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petitioners must exhaust available state remedies before seeking relief in federal
court, ... when a petitioner fails to raise his federal claims in compliance with
relevant state procadal rules, the state court’s refusal to adjudicate the claim
ordinarily qualifies as an independent and adequate state ground for denying
federal review.”Cone 556 U.S. at 465 (citinGoleman 501 U.S. at 731).

The exhaustion requirement is not satisfied until the claim has been fully and
fairly presented to the state courts for consideratiinard v. Connor404 U.S.
270, 27576 (1971)Heath v. Jones863 F.2d 815, 818 (11th Cir. 1989)o do so,
a state psoner must present any federal constitutional or statutory claim through
one complete round of the State’s trial and appellate review process, either on
direct appeal or in State pesinviction proceeding€)’'Sullivan v. Boerckel526
U.S. 838, 845 (1999), which in Alabama includes presentation to the Alabama
Supreme CourtSeePruitt v. Jones348 F.3d 1355, 1359 (11th Cir. 2008)nith
v. Jones256 F.3d 1135, 11401 (11th Cir. 2001). Where a claim has not been
exhausted in the State courts and tme tn which to present the claim there has
expired, the claim is procedurally defaulted and habeas review in the federal courts
Is generally precludedSee Coleman v. Thomps&01 U.S. 722, 735 n. 1 (1991);

McNair v. Campbell416 F.3d 1291, 1305 (11@ir. 2005).
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Where a state prisoner has procedurally defaulted a federal claim in the state
courts,either because of a std&v procedural bar or a want of exhaustian,
petitioner is entitled to federal habeas review on the merits of any such clgm onl
upon a showing of either (1) “cause” for the defanidresulting “prejudice,’or
(2) that failure to review the claim will result in a “fundamental miscarriage of
justice.” See Spencer v. Secretary, Dep’'t of G&09 F.3d 1170, 11780 (11th
Cir. 2010); In re Davis 565 F.3d 810, 821 (11th Cir. 2009). “To establish ‘cause’
for procedural default, a petitioner must demonstrate that some objective factor
external to the defense impeded the effort to raise the claim properly in the state
court.” Hendeson v. Campbell353 F.3d 880, 892 (11th Cir. 2003) (quotation
marks and citation omitted$ee also Murray v. Carried77 U.S. 478, 488 (1986).

“To establish ‘prejudice,” a petitioner must show that there is at least a reasonable
probability that theesult of the proceeding would have been different.”
Henderson353 F.3d at 892 (citation omittedyhe “miscarriage of justice”

exception applies “where a constitutional violation has resulted in the conviction of
someone who is actually innocentibusev. Bell 547 U.S. 518, 536 (2006)

(citation omitted). “[P]risoners asserting innocence as a gateway to defaulted
claims must establish that, in light of new evidence, ‘it is more likely than not that

no reasonable juror would have found petitioner glnéyond a reasonable
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doubt.” Id., 547 U.S. at 5387 (quotingSchlup v. Delp513 U.S. 298, 327
(1995)).

Even where this court is authorized to review a federal claim on the merits,
the scope of review may be limited significantlyhgDPA. See28 U.SC. §
2254;Williams v. Taylor529 U.S. 362, 4023 (2000). Where a claim was
adjudicated on the merits in state court, habeas relief under § 2254 is precluded
unless the state court’s adjudication of the claim resulted in a decision that was
either (1) “contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States,”
28 U.S.C. § 2254(d)(1), or (2) “based on an unreasonable determination of the
facts in light of the evidence presented in the State pooceeding,” 28 U.S.C. 8
2254(d)(2). Further, factual determinations by state courts are presumed correct,
subject to being rebutted only upon a showing by clear and convincing evidence.
28 U.S.C. § 2254(e)(1).

The Supreme Court has explained that “[a] statgt decision is contrary to
this Court’s clearly established precedents if it applies a rule that contradicts the
governing law set forth in our cases, or if it confronts a set of facts that is

materially indistinguishable from a decision of this Court but reaches a different

result.” Brown v. Payton544 U.S. 133, 141 (2005) (citiMgilliams, 529 U.S. at
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405;Early v. Packer537 U.S. 3, 8 (2002) (per curiam)). The Supreme Court has
likewise stated that “[a] stat®ourt decision involves an teasonable application
of this Court’s clearly established precedents if the state court applies this Court’s
precedents to the facts in an objectively unreasonable mande(citing
Williams, 529 U.S. at 408/Voodford v. Visciotti537 U.S. 19, 2£25(2002)). The
phrase “clearly established Federal law” in § 2254(d)(1) refers to the holdings, as
opposed to the dicta, of the decisions of the United States Supreme Court, in
precedent issued at the time the state court rendered its de€isicay v.
Musladin 549 U.S. 70, 74 (2006Y;arborough v. Alvaraddb41 U.S. 652, 66661
(2004);Lockyer v. Andrade38 U.S. 63, 772 (2003);see also Neelley v. Nagle
138 F.3d 917, 923 (11th Cir. 1998) (“[A] district court evaluating a habeas petition
under 8§ 228(d) should survey the legal landscape at the time the state court
adjudicated the petitioner’s claim to determine the applicable Supreme Court
authority” (internal quotation marks and citation omitted), overruled on other
grounds bywilliams, as stated iRParker v. Head244 F.3d 813, 835 (11th Cir.
2001)). By contrast, “clearly established Federal law” does not include decisions
of lower federal courtsRenico v. Lett559 U.S. 766, 7789 (2010).

“AEDPA thus imposes a highly deferential standard f@l@ating state

court rulings, and demands that stedeirt decisions be given the benefit of the
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doubt.” Renicq 559 U.S. at 773 (citations and internal quotation marks omitted).
For purposes of § 2254(d)(1), “anreasonabl@pplication of federal laws
different from anincorrectapplication of federal law.’Harrington v. Richter562
U.S. 86, 101 (2011) (quotingilliams, 529 U.S. at 410 (emphasis original)).
“Indeed, ‘a federal habeas court may not issue the writ simply because that court
concluees in its independent judgment that the relevant-staie decision applied
clearly established federal law erroneously or incorrectRehicqg 559 U.S. at
773 (quotingWilliams 529 U.S. at 411). Rather,

[a] state court’s determination that a claim lacks merit precludes

federal habeas relief so long as “fairminded jurists could disagree” on

the correctness of the state court’s decisiarborough v. Alvarado

541 U.S. 652, 664 (2004). ... “[E]valuating whether a rule application

was unreasonable requires considering the rule’s specificity. The

more general the rule, the more leeway courts have in reaching

outcomes in casky-case determinationsibid. “[I]t is not an

unreasonable application of clearly established Federal law for a state

court todecline to apply a specific legal rule that has not been

squarely established by this Courkhowles v. Mirzayangé56 U.S.

111, 122 (2009) (internal quotation marks omitted).
Harrington, 562 U.S. at 786. Likewise, “a stateurt factual determinatias not
unreasonable [for purposes of § 2254(d)(2)] merely because the federal habeas
court would have reached a different conclusion in the first instavdedd v.

Allen, 558 U.S. 290, 301 (2010). “[E]ven if ‘[rleasonable minds reviewing the

record might disagree’ about the finding in question, ‘on habeas review that does
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not suffice to supersede the [state] trial court’s ... determinatida. (quoting
Rice v. Collins546 U.S. 333, 34842 (2006)).
V.  Discussionof the Claims

A. “State Corrective Process” (Petition Issues | & II)

The first two issues Lucas identifies in his supplement as “reasons why [his]
28 U.S.C. 8§ 2254 habeas corpus [petition] should be granted” both have to do with
alleged inadequacies in Alabama’s “State corveqgbrocess.” Il. at 14, 28).
Both claims boil down to challenges to the Alabama state courts’ refusal to grant
him IFP status on his state collateral appeal, despite his alleged indigency, and to
the ACCA'’s associated dismissal of that appeal becauss tilure to pay the
appellate docket feeSée idat 1434). Such arguments may be relevant to rebut
contentions by the State that Lucas has procedurally defaulted other claims for
habeas relief by failing to properly present and exhaust them Aldbama

appellate courts on his state collateral appeske28 U.S.C. § 2254(b)(1)

8ndeed, the State argues that, even to the extent Lucas may have othervedy mised

claims in his Rule 32 petition, those claims are procedurally defaulted becald<eGhAe
dismissed Lucas’s state collateaglipeal for failure to pay the docket fee. Lucas argues that such
dismissal violated his constitutional rightscause he was indigent and thus entitled to proceed
IFP, precluding or excusing any putative procedural def&iiltLong v. District Court of lowa,

in & for Lee Cty, 385 U.S. 192, 194-95 (1966) (holding that State violated equal protection by
refusing to furnish indigent prisoner with transcript of state habeas proceedmgpgoses of
appeal)Clifton v. Carpenter775 F.3d 760, 767-68 (6th Cir. 2014) (holding that refusal of state
court to accept prisoner’s petition challenging his parole revocation, basedeostatiaie

requiring prisoners to pay all unpaid court costs before being allowed tddilesait or appeal,
violated indigent prisoner’s constitutional rights and thus could not serve as adequate and
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(providing that a state prisoner seeking federal habeas relief must have exhausted
available in the State courts or it must appear that “there is an absence of available
State corrective process” or that “circumstances exist that render such process
ineffective to protect the rights of the applicanBjeazeale v. Bradlgy82 F.2d

5, 6 (5th Cir. 1978y However, a state criminal judgment becomes final and valid

independent stati@w ground precluding federal habeas review). That procedural defaelt issu
raises a substantial constitutional question, insofar as it appears undisputedhbadimrea he
applied for leave to proceed IFP on his Rule 32 appeal, Lucas had only $15.12 in his prisoner
account and was thus not able to afford the $200 appellate docket fee. Rather, it agpbars tha
Alabama courts applied a state rule authorizingreang denial of a prisoner’s IFP application
despite a present inability to pay because the prisoner had received “sulbstaoti@l than the
amount of an applicable filing fee in deposits to his prison account during the preeeslirgy t
months. See Exparte Wyre,74 So. 3d 479, 482 (Ala. Crim. App. 201E) parte Cook202 So.

3d 316, 320-21 (Ala. 20163ee alsaNindham v. Davenpqr2017 WL 6060896, at *8-9 (M.D.
Ala. Aug. 14, 2017)eport and recommendation adopted sub nom. Windham v. Strange for
Alabama 2017 WL 6061021 (M.D. Ala. Dec. 7, 201 Ducas acknowledges that, in his case,
the amount of prior annual deposits to his prison account was approximately $1,224. The
Eleventh Circuit has yet to examine Alabama’s “look back” or “could have ‘sappdoach to
assessing prisoner IFP applications, but members of other federal antbstés in Alabama
have expressed concerns over its legality, as least if applied across theSsmEX parte
Johnson 123 So. 3d 953, 953 (Ala. 2013) (Murdock,cdncurring specially)d. at 953-54
(Moore, C.J., dissenting)Vindham 2017 WL 6060896, at *Baker v. Alabama2017 WL
3205778, at *1 n. 1 (N.D. Ala. May 3, 2017@port and recommendation adopt&d17 WL
3191157 (N.D. Ala. July 27, 201@lso cf. Collier v. Tatum722 F.2d 653, 655-57 (11th Cir.
1983) (interpreting the federal IFP statute, 28 U.S.C. § 1915, as allowing a dairtdibcdeny

a prisoner IFP application based on consideration of decrease in prison accounttadlance
suggesting that the court must be able to conclude that the pufpasedoawals appeared
intended to avoid payment of filing fees and that prisoners must be given a reasonable
opportunity to explain withdrawals). Ultimately, however, it is unnecessatiigcourt to
confront the issue here, because, as explaindzitekt, all of the claims that the State contends
Lucas defaulted by virtue of the dismissal of his state collateral appeabeeglprally defaulted
on other groundse(g, they were barred from collateral review under Rule 32.2, Ala. R. Crim.
P.) or ae due to be denied on the merits.

9 Publisheddecisions of the former Fifth Circuit handed down before October 1, 1981 are
binding precedentn the Eleventh Circuit. Bonner v. City of Prichard661 F.2d 1206, 1207
(11th Cir. 1981) (en banc).
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before $ate postconviction review proceedings occur. Accordingly, defects in
postconviction proceedings do not undermine the integrity of the conviction or
sentencesothey cannot themselves serve as the basis for federal habeas relief.
See Carroll v. Secretgy DOC 574 F.3d 1354, 1365 (11th Cir. 200Q)ince v.
Crosby 360 F.3d 1259, 1262 (11th Cir. 2004ittleton v. Carter 2016 WL
7972059, at *14 (N.D. Ala. Nov. 28, 2016¢port and recommendation adopted
2017 WL 283257 (N.D. Ala. Jan. 23, 201&¢cod Lambrix v. Seetary, Fla.

DOC, 756 F.3d 1246, 1263 (11th Cir. 2014 habeas petitioner cannot assert a
viable, freestanding claim for the denial of the effective assistance of state
collateral counsel in posonviction proceedingy. Thus, tothe extent Lucas
might conceive his arguments related to alleged infirmitiddabama’s “State
corrective process” as raising independent claims for habeas relief, they are due to
be denied.

B. Insufficiency of the Evidence(Petition Issue VI)

The undesignednext turnd_ucas’sclaim alleging that the evidence was
constitutionally insufficient to sustain his conviction for sexual abuse in the first
degree.lt is a violation of the Due Process Clause of the Fourteenth Amendment
to convict a criminal defendant absent evidence from which a rational trier could

have found all essential elements of the offense beyond a reasonable doubit.
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Jackson v. Virginia443 U.S. 307, 319 (1979). In performithgitanalysis, a court

looks to state law to determine the elements of the offense but the minimum
amount of evidence required to meet due process standards as it relates to proving
those elements is purely a matter of federal |&@wleman v. Johnsgb66U.S.

650, 655 (2012).

To convict Lucas of firstdegree sexual abuseder the applicable statutory
subsectionthe State was required to prave“subject[ed]” H.B. to “sexual
contact” and that H.B. was “incapable of consent by reason of being physically
helpless or mentally incapacitated.” Ala. Code §-B386(a)(2). Several of those
terms are further defined by statute, as follows:

(3) SEXUAL CONTACT. Any touching of the sexual or other

intimate parts of a person not married to the actor, done f@utipese
of gratifying the sexual desire of either party.

* * %

(6) MENTALLY INCAPACITATED. Such term means that a
person is rendered temporarily incapable of appraising or controlling
his conduct owing to the influence of a narcotic or intoxicating
substance administered to him without his consent, or to any other
incapacitating act committed upon him without his consent.

(7) PHYSICALLY HELPLESS. Such term means that a person is
unconscious or for any other reason is physically unable to
communicateinwillingness to an act.

Ala. Code 8 13A6-60.
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Under the State’s theory, Lucas committiee offensdoy rubbing or
otherwisetouching H.B.’s upper lip and the base of her nose with his pénlis
she was sleepingLucas insistshowever, thathe evicgnce is insufficient under
Jacksorto support thaheengaged in that conducAt the outset, Lucasrges that
the State’s case hinged on H.B.’s testimony because there was no other eyewitness
to the offense and the State tried but failed to collect any corroborating forensic
evidence.Lucaspoints outthat,while H.B. testified that she felt “something”
rubling against heupperlip andthe base of hetose, she acknowledges she had
been sleepingnd she did not claim to have sedmatwas touching heas it was
occurring. Indeed, Lucas highlighthat,under the State’s own theory, H.B. was
“physically helpless” because she was “unconsciadgn Lucas subjected her to
sexual conta¢so, according to Lucagven H.B. herself would have been
engaging in speculation and guesswork gagowhat was touching her face.

This claim is procedurally defaultedlucas did notirguein the Alabama
state courtshattheevidence dichot reasonalylallow afinding, as afactual
matter that he touched H.B.'sppetlip area with his penjsand he certainly made
no such claim based specifically hre Due ProcesSlause Jacksonor federal

law otherwis€e?® SeePreston v. Secretary, Fla. DQZ85 F.3d 449, 4582 (11th

10 ycas did argue in the ACCA on direct appeal that the evidence was insufficgistain this
conviction and that the trial court thus should have granted his motion for judgment of acquittal
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Cir. 2015) (defendant failed, for purposes of exhaustion requirement under §
2254(b), to give fair notice to the Florida state courts that hisfiosuicy-of-the-
evidence claim was based on federal due process principles where he only cited
statelaw cases and did not cite the United States Constitution or rely on federal
caselaw).Nor did Lucas seek certiorari review in the Alabama Supreme Court o
his initial direct appeal with respect to the ACCA’s rejection of his claim that the
evidence was insufficient to support his fidggree sexual abuse conviction. That
would operate as a procedural default ur@&ullivanandPruitt. But evenif
Lucas has not procedurally defaultéds claimor that he might overcome the
default the claimis due to be deniedn the meritsas explained below.
“Jacksorclaims face a high bar in federal habeas proceedir@sleman
566 U.Sat651 “UnderJacksonevidence is sufficient to support a conviction if,
‘after viewing the evidence in the light most favorable to the prosecatign,
rational trier of fact could have found the essential elements of the crime beyond a

reasonable doubt.Id. at 654 (quotig Jackson443 U.S. at 319emphasis in

on the charge. However, that claim was based oarthenent that a vien’s uppertip area is
not included within the “sexual or other intimate parts of a person” under 8 13A-6-60(3) such
thattheact of touching tatarea, even witlone’s penis, does not qualify as “sexual contact” for
purposes of § 13A-6-66(a)(2)SéeDoc. 88 at 5159); Lucas 204 So. 3d at 933-35"he
ACCA disagreed, holding that Lucas’s conduct shown by the evidence qualified @g havi
subjected H.B. to “sexual contact” under the statute. But the point here isitaatd
insufficiency claim in théACCA was a purely legal one, based on how to interpret § 13A-6-
66(a)(2) As such, that claim is materially distinct from Lucas’s present one, thatitlemee
was constitutionally insufficient to allow a finding, as a factual matter hinébuched H.B.’s
upper-lip area with his penis.
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Coleman. Thus, the assessment of the credibility of withesses is generally
beyond the scope of reviewSchlup 513 U.Sat330 Further,"Jacksoreaves
juries broad discretion in deciding what inferences &wdrom the evidence
presented at trial, requiring only that jurtdsaw reasonable inferences from basic
facts to ultimate facts. Coleman 566 U.Sat 655 (quotinglackson443 U.Sat
319. In other words, a jury’s factual findings will be upheld unless “so
unsupportable as to fall below the threshold of bare rationality.” Id. at 656.

At trial, H.B. gave the followin@ccount of the incident that gaxise to the
charges against Lucas

A. While | was asleep | felt something agitatimg face, ubbing it.

It was kind of like when yote half asleep and you can hear your

alarm going off buyou don't really want to wake up, and | slowly

startedto wake up.l could feel it the whole time.

Q. And when you say feel it, tell me where yware feelng it?

A. Around the base of my nose and my upper lip.

Q. Okay. All right.

* * %

A. And | woke up and saw a penis in my facwl... and a hand
holding it. And so | pulledback and covered my hands my mouth
with my hands anthis man took a step back from my bed but was
still facing me, and | could see Eghouette, lcould tellhe had no
hair and | could see his belt was undone l@sgants were around his
hips.
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Q. Okay. And... it appeared like it was erect, is that fair to say?

A. Yes.

* * %

Q. Okay. All right. What happened after that?

A. We were staring at each other. | was tryimdigure out who he
was.... And we just kept staring at each other. Anaas kind of just
-- | didn't know if | should screarar fight, | was just kind of

Q. Let me ask you about that. When you fikstke up and you had
your hands on your face, how didu feel?

A. Pretty terrified because | didrknow who hevasor why it
happened.

Q. Okay. Then what happened next?

A. |'was kind of just witing on him to dsomething, say something,
but nothing was ever saigou know.

* * %

Q. Okay. All right. So after that what happeneext?

A. After we were staring at each other for matdre seconds, fifteen
seconds, he turned around atarted walking out of my door and |
heard him bucklindnis belt. And he left my door openAnd | heard
him walk around into my mois room and | had decideché¢eded to
figure out who this was, so | got up aatlowed him in there and my
momi s light wasoff, andso | turned it on and | saw him on the right
side ofthe bed, he was like leaning over the .bedAnd then when |
turned the light on he kindic] of stoodback up and we looked at
each for about two or threseconds, and | saw what he was wegri
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and | turned théght back off and went back to my room and locked
thedoor.

Q. Okay. Now let me ask you thiswhen youturned that light on,
did you recognize who it was?

A. Yes.

Q. And who was it?

A. Brian Lucas.

(R. 173177, Doc. 84 at105109.

Thus, H.B's trial testimonywasthat as she was asleep in her b&uk felt
something agitating herpper liparea;that itled herslowly toawake;and that, as
she opened her eyes, she sagvsilhouette of emanwith no hair standing in e
darkened room with his pants dowrlding his penis right next to her fack.
rather plainlyinvolvedno undue speculation amwarrantedeap of logic or reason
for the jury to infetthatthe object that had beéouching H.B.’s face was, in fact,
the man’s penis Indeed, it'san entirely &commonsensaleduction. And while
H.B. admitted she could not identify the maitially as he stood in helark room,
she testified that whemewalked outafter a few momentshe followed hindown
to hermother’s roonma few seconds lateturned on the light, and saw Lucas, a
man whom she had known for years. In short, H.B.’s testimony is enough under

Jacksorfrom which the jury could find that Lucas hatbedH.B.’s upperlip
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area with his penias sheslept even ifheraccountwas not corroborated by
testimony from another eyewitness to the incidertydorensicevidence.See
Braxton v. Estelle641 F.2d 392, 3986 (5th Cir. Unit A April 1981)jolding that
victim’s testimony that the petitioner had sexual intercourse with her without her
consentvas sufficient to support rape conviction, despite the fact that a doctor’s
examination of the victim “revealed only blood type A in the vagina region” and
the petitioner had type O blooduran v. Walker223 F. Appx 865, 87273 (11th
Cir. 2007) (holding thatthe victinis testimony as to forcible penetration was
alone sufficient to support tipetitioner’s rapgconviction ... even though the
medical expert testified that she did not find semen on the victim and could not
link the victim’s wounds directly to [the petitioner]."§ee alsdVright v. West505
U.S. 277, 284, 2997 (1992) (holding that evidence was sufficient unkdekson

to convict the petitioner of grand larcemlgspitethe court of apeals citation toa
lack of “corroborating evidence (such as fingerprints or eyewitness tesdiony
Tibbs v. Florida 457 U.S. 31, 45 n. 21 (1982) (noting that rape victim “provided
eyewitness testimony to the [petitioner’s] crimes” of rape and muiléiéng jury
believed her story, the State’s presentation was more than sufficient to satisfy due

process.”). This claim is due to be denied.
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C. “Newly Discovered Evidence”/“Actual/Factual Innocence”
(Petition Issues VII & VIII)

Theundersigned next considers the &b issuesn Lucas’shabeas petition
togetherwhich both revole arounda contentiorthat he is'actually innocent
particularlyin light of certain “newly discovered evidencelfowever, to the
extent that Lucas comtvessuch claimsas entitling him to federal habeas rebef
the basis that they might demonstrate his innocence, they fail out of the gate.
Federal habeas relief is not available on a freestanding claim of actual innocence in
noncapital cases; rathesucha showing might only serve as a gateway to alow
federal court to conduetreviewon the merits of somether,time barred or
procedurally defaulted, independefdim alleging thahis state criminal trial or
direct appeal was infected hyfedeal constitutional violationSeeHerrera v.

Collins, 506 U.S. 390, 4002 (1993);Raulerson v. Warder®28 F.3d 987, 1004
(11th Cir. 2019)Jordan v. Secretary, DQ®@85 F.3d 1351, 1356 (11th Cir.

2007)) Brownlee v. Haley306 F.3d 1043, 1065 (11th Cir. 2008yyindle v.

Davis, 846 F.2d 706, 707 (11th Cir. 1988\ewly discovered evidence which

goes only to the guilt or innocence of the petitioner is not sufficient to require
habeas relief). Thus, Lucas’s claims of “newly discovered evidence” and
“actual/factual innocence” are due to be denied insofar as they are presented as

independent claims for federal habeslgef.
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Nevertheless, thBtate haslsoarguedhat Lucas has procedurally defaulted
all claims for habesreliefhe raises in this courtn responsel,.ucas maintainke
has demonstratezttual innocencentitling him toreviewof the merits of any
federalclaimsthatmight havebeen procedurally defaulteeeHouse 547 U.S.
at536-37; Schlup 513 U.Sat327 (Doc. 12 at174). Accordingly, it is
appropriate to consider whether Lucas has established such a “gateway” claim of
actual innocenceBut as explained below, Lucas comes nowhere close to doing
so.

Under theé‘fundamental miscarriagef-justice” exception“prisoners
asserting innocence as a gateway to defaulted claims must establish that, in light of
new evidence, ‘it is more likely than not that no reasonable juror would have found
petitioner guilty beyond a reasonablauio™ House 547 U.S. at 53@7 (quoting
Schlup 513 U.Sat327. This standard “is demanding and permits review only in
the ‘extraordinary’ case.'Schlup 513 U.S. at 327 (quotingcCleskey v. Zant
499 U.S. 467, 494 (1991)). “[T]o be credible’ agaty claim requires ‘new
reliable evidencavhether it be exculpatory scientific evidence, trustworthy
eyewitness accounts, or critical physical evidetheg was not presented at trial.”
House 547 U.S. at 537 (quotingchlup 513 U.S. at 324). The district court then

considers “all of the evidence, old and new, incriminating and exculpatory, without

45



regard to whether it would necessarily be admitted under rules of admissibility that
would govern at trial.”ld., 547 U.S. at 538 (quotirfgchlup 513 U.Sat 32728

(internal quotation marks and further citation omittedBased on this total

record, the court must maka probabilistic determination about what reasonable,
properly instructed jurors would db. Id. (quotingSchlup 513 U.S. at 329))To
warrant an evidentiary hearing, a petitioner must make “a threshold showing of
actual innocence. The timing of the submission is relevant, as is the likely
credibility of the affiants.”Sibley v. Culliver377 F.3d 1196, 1206 (11th Cir.

2004) (citation mitted).

Truth be toldmostof Lucas’s"actualfactualinnocencé claim amourd to a
rehashing obther claimf error raised in his petition, coupled wahinsistence
that the jury’s verdicbased on th&ial evidencewvaslegally unsupported and
incorrect as a factual matteBpecifically Lucas agaiemphasizethat the State’s
case depended upon almost entirely on H.B.’s testimony, which he casts as
allegedly weak, inconsistent, and uncorroborafea thathe addsomplaints that
his convictions violate double jeopardy, that the jury returned mutually exclusive
guilty verdicts, and that the trial coatredby admittingevidence of collateral bad

actsandimproper testimony bolsterg H.B.’s credibility. (Doc. 12 at173).
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Thesesortsof argumentshowevercamot establish actual innocencéAn
‘actual innocenceclaim does not arise from mere technical or procedural errors
committed during the course of trial or sentencingoark v. United State2007
WL 4557772, at *3E.D. Ky. Dec. 21, 2007see also United States v. Milé&gl6
F. App x 730, 733 (10th Cir. 201Z)We must distinguish [legal error] simpliciter
from a claim of actual innocence.”). Nor does such a claim properly thiste
federal habeas court to sedeguesghejury’s credibility determinations and
otherwise legallysupportedrerdictof guilt against.ucasbased onhe evidence
that was presented at tridRather actual innocencerdinarily requireghe
petitioner to preserdvidence that ibothnew i.e., not presented at triahndso
reliable and compelling that, considering all the evidence in thermasegnd old,
including thatot necessarily admissible under court rules, it is more likely than
not that no reasonable arwould find thatthe petitionecommitted the offens&
See Rozzell&72 F.3d at 1011, 1017.

Neverthelessn support of his claim of actual innocentecas doesite

two types ohew evidenc@ot presented at triaFirst, Lucagefersto an audio

1 The Supreme Court has allowddt a habeas petitioner may make out a gateway claim of
actual innocence without any “new” evidence, but only in the unusual situation in which a
postconviction change in the law establistiegthe charged conduct underlying the conviction
was not, in fat, criminal SeeBousley v. United State523 U.S. 614, 616 (1998)phnson v.
Florida DOC, 513 F.3d 1328, 1334 n. 10 (11th Cir. 2008nde v. Harris2007 WL 1100451,
at*4 n. 6 (N.D. Fla. Apr. 5, 2007)Lucas makes no such claim.
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recording ofinterview statementlsl.B. gaveto personnel at the Chilein’s
Advocacy Center, at thequesbf the district attorney’s officeLucasargues that
the recording “contained information that was possibly exculpatory and
iImpeachment evidence thaas vital to his defens€Doc. 1-2 at169), andhe
highlightsthat, on the morning of trial, the state trial court upheld the State’s
refusal to produce the recordin(SeeDoc. 83 at 5254). However, Lucas hasot
produced a copy or a transcript of the audio recording. Accordingly, hdeay
believe thathe recording may bexculpatory or impeachingyithout being able to
assesshe actual content @aherecording, even thditroaderpropositionis
speculative.The court certainly cannot determine that the recording might so
seriously undermiH.B.’s credibility as to lend any materslipport tahe
likelihood thatno reasonable juravould have credited her testimony and

convicedLucas!? Cf. United States.\Jordan 316 F.3d 12151252n. 81 (11th

12 Further, adar as the undersigned can télgth theStateand the county DHRroduced alll
notes, records, and other documentary evidentieeinpossession related to all statements H.B.
made to police and other investigatarneluding from the interview at the Ctiren’s Advocacy
Center. That is, at the pretrial hearing, Lucas’s counsel acknowledged that ted&dat
produced H.B.’s prior statements “as written down by investigators and DH&&gdrbut he
wanted the audio tape “just to hear the unvarnished version” of her statements. 3R0&3-
Thus, defense counsel was able to cross-examine H.B. about her prior statemdtegehd a
inconsistencies between those and her trial testimony. Such incletiélédquestioning on
how many prior statementsBi had given (Doc. 8-4 at 151), whether she had disctissed
with prosecutors before testifyingl(at 149-50), whether the man’s pesiee saw was
circumcisedor not {d. at 12021), whether it was “erect” or “softid. at 121, 14546), exactly
how she first reacted upon seeingdt @t 143-44), and whether she remnthe man walk out
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Cir. 2003) (Mere speculation or allegations that the prosecution possesses
exculpatory information will not suffice to prove ‘materiality’ [undgmady]. The
defendant must show that there is a reasonable phiyp#iat the evidence could
affect the outcome of the trial.” (citations omitted)).

Secondlucasseeks to show actual innocence based on what he calls
“newly discovered scientific evideritéDoc. 12 at 163), though inreality it is just
threedocumentde printed off the internet(ld. at178182). Lucasproffersthem
to prowethat, when the incident occurradcording to H.B.’s testimonwta few
minutes before 6:00 a.m. on December 31, Z01¢. 84 at 102, 111)Yhere
would not have beeliight comingthroughthe windowof H.B.’s roomasto allow
her tohave observethe things to which she testified at triflhe first piece of
such purportedly exculpatory proof is a chart listing the time of day for twilight,
sunrise, sunset, and other astronomical events for each date in December 2013 in
Huntsville, Alabama. (Doc.-2 at 178-180). Lucas highlights that,rothe
morning of December 31st, morning twilight did not begin until 6:25 a.m., and
sunrise was not until 6:53 a.mid(at 180). Lucas argues, therefore, that, at the at
the time of H.B.’s alleged assawghortlybefore 6:00 a.m., no sunlight could kav

been visible through the window in H.B.’'s room. Pointing to his second piece of

of her room or merelyheard him do so {d. at 146-47). Despite such interrogation, the jury
convicted Lucas, presumably creditiHgB.’s testimony.
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“scientific” evidence, a chart of the phases of the moon for December 2013, Lucas
makes a similar claim about an alleged lack of moonlight. Lucas emphasizes here
that, on the evening of December 30th, at most only 6% of the moon might have
been visible, at the end of a waning crescent phadeat(181). Finally, Lucas
refers the court to a printout from Google maps, depicting an aerial photograph of
what Lucas claims to be H.B.’s house where the incident occurakdat (82).
On that document, Lucas has also drawn a small circle on the roof of the house,
purportedly marking the location of H.B.’s bedroom window, as well as a number
of circles around nearby objects outside, which Lucas identifies as “Trees taller
than the house.”ld.) According to Lucaghisdiagramed overhead photo
demonstrates that “no light could have been able to shine through [H.B.’s] window
from a street light.” Doc. 1-2 at 164).

Lucass useof these documents to prove his actual innocenceflatl To
begin with anyprobative value this evidence might have is substantialtiercut
by the fact, largely ignored by Lucas, that H.B. testified at trial that she was able to
discern theevents in her room in part becawaskght wason in the hallwayust
outside hebedroom, some three or four steps frinmdoorway (R. 19097; Doc.
8-4 at 12229). In fact, Lucas’s trial counsel cressamined H.B. at length about

the accuracy of her account considering the low level of light in her room,
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including the lack of sunlight at the early hour, as well as the direatdarmgle of

light coming from the hallway. (Doc-8at 12229, 13334, 14748). Despite

that, the jury still credited H.B.’s testimony, as it ieasfully entitled to do. And
perhaps more to the point, Lucas’s pedantic arguments regarding how mitich ligh
would have beenoming intoH.B.’s roomand from whatngle orangles simply is

not the stuff of actual innocenc&hatevidence coul@¢onceivableast some

doubt onH.B.’s credibility. But, Lucas’s insistence to the contrary
notwithstandingin no waydoesthe evidenceconclusively demonstrate thidtB.
wasnecessarilyying or mistaken about the essentials of her account, as to make it
likely that no reasonable jury would credit her testimo8ige e.g.,Kuenzel v.

Allen, 880 F. Supp. 2d 1205, 1229.D. Ala. 2011)holding that affidavits from

two witnesses opining that another witness could not have seen what she claimed
given herocationfailed to establish actual innocencegrham v. Klem496 F.

App’'x 181, 185 (3d Cir. 2012) A reasonable juror could credit Baccari

testimony that a streetlight provided enough light to enable Baccari to see his
assailant and identify him in a phdfo. Lucas’s actualnnocence claim thus fails,
whether raised as an independent ground for habeas religfaogatewaio allow
merits review of other, procedurally defaulted claims.

D. Double Jeopardy(Petition Issue 1V)
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Lucas claims that the state trial court “was without jurisdiction and authority
to convict and sentence [him] on both charges of attengoi@oimy in the first
degree and sexual abuse first degree ... because by so doing it violated ... Double
Jeopardy.” (Doc.-R at 132). The Double Jeopardy Clause of the Fifth
Amendment, applicable to state criminal proceedings through the Fourteenth
Amendmenm, Benton v. Maryland395 U.S. 784, 7941969), provides that no
person shall “be subject to the same offence to be twice put in jeopardy of life or
limb.” U.S. Const. amend. V, cl. 2t protectsagainst among other things,

“multiple punishments fohe same offense.Brown v. Ohig432 U.S. 161, 165
(1977) (quotingNorth Carolina v. Pearce395 U.S. 711, 717 (1969)).

When a defendant claims his douf@epardy rights have been violated by
convictions of a single offense in more than one count of an indictment based on
the same conduct, courts generally utilize the “same elements” testitéig the
Supreme Court iBlockburger v. United State284 U.S. 299 (1932)SeeUnited
States v. Dixonb09 U.S. 688, 696 (1993)nited States v. Gonzale&34 F.3d
1206, 1219 (11th Cir. 2016Heard v. State999 So. 2d 992, 1GQAla. 2007)
UnderBlockburger “where the samact or transaction constitutes a violation of
two distinct statutory provisions, the test to be applied to determine whether there

are two offenses or only one, is whether each provision requires proof of a fact
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which the other does not284 U.S. at 304 “Historically, courts have treated
greater and lessémcluded offenses as the same offense for double jeopardy

purposes Currier v. Virginia, U.S. , 138 S. Ct. 2144, 2152018)

(citing Jeffers v. United State432 U.S. 137, 1561 (1977; Brown, 432 U.S. at
168-69). Ultimately, “the ‘dispositive question’ [in thiBlockburgeranalysis is]
whetherfthe legislature] intended to authorize separate punishments for the two
crimes.” Albernaz v. United Stated450 U.S. 333, 3441981) (quoting/NVhalen v.
United States445 U.S. 684, 68@.980))

Specifically, Lucas’s doublgopardyargument targets his convictions at
trial for attempted sodomy in the first degree, a Class B felord/for sexual
abuse in the first degrea Class C felonygs being for the same offense because
botharebased on the same aice., that“Lucas was alleged to have rubbed his
penis on the nose and upper lip of [H.B.]” (Do at 132). And that latter
offense is, he says, a lessacluded one of the formefrom there, he contends
that the “proper remedy” for such a douf@epardy violation was to vacate his
conviction on the lesser offense, sexual abuse. He further argues that it was
“especially prejudicial” for the Alabama courts not to have followed tourse in
his case because the ACCA held on direct appeal that the evidence was insufficie

to sustain his conviction on the greater offense, attempted sodadr)y In(other
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words, he maintains that the Alabama courts fiest to throw out his semlabuse
conviction on double jeopardy grouraisd had toproceed tahrow out his

attempted sodomy conviction for evidentiary insufficiency. As such, Lucas posits
he could have been sentenced to no more than six months imprisonment for
attempted sexual misconduct, that being the laastrded Class Bmisdemeanor
offense ofattemptedirst-degree sodomypon which the jury had been instructed
and the ACCA held was supported by the evideriPec. 1-2 at 140).

At the outset, the State maintains that Lucas’s double jeopardy claim is
procedurally defaulted because he did not properly raise and exhaust it in the
Alabama state courts. Lucas responds that he can avoid any procedural default
because his failure to raise the claim in the state courts resulted from his counsel’s
ineffective assistanand because his double jeopaaldgumentllegedly goes to
the state trial court’s jurisdictionit is unnecessary at this point, however,
untangle the parties’ arguments related to the procedurallioddatrinevis-a-vis
Lucas’s double jeopardy claibecausehat substantivelaim is without merit.

Lucas is correct that both the federal courts and the Alabama courts
recognize that when a defendant stands otherwise validly convicted on both a
greateroffense and a lessarcluded offense based on the same conduct, the proper

remedy for a double jeopardy violation is to vacate the conviction and sentence of
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the lesseincluded offense See United States v. Boy81 F.3d 951, 9585 (11th
Cir.1997) Williams v. State104 So3d 254, 265 (AlaCrim. App. 2012). It is
undisputegdhoweverthat Lucasvas notdeemedsalidly convicted of the two
offenses that he now insists are the same for double jeopardy purposes, namely,
attempted firsdegree sodomymal firstdegree sexual abuse. Rather, on direct
appeal, the ACCAgreed with Lucas’s argument that the evidence was insufficient
to support his conviction for attempted fidggreeorcible sodomy so the court
vacated that conviction. Once that was done, any claim of double punishment
based on thatpecific convictiorbecamanoot. SeeUnited States v. Bas310

F.3d 321, 330 (5th Cir. 2002Ynited States v. Browi202 F.3d 691, 703 (4th Cir.
2000) Jones vSecretary2015 WL 6869367, at *13 (M.[kla. Nov. 9, 2015)

Davis v. State737 So. 2d 474, 479 (Ala. Crim. App. 1998\V’d in part on other
grounds 737 So. 2d 480 (Ala. 1999Accordingly, Lucas is not entitled to habeas
relief on his doublgeopardyargumentwhichalso disposes dfis as®ciatedclaim
(seeDoc. 12 at 118-124), thathis counsel was constitutionally ineffective for

failing to raisethis allegeddoublejeopardy violationn the state courtsSeeDiaz

v. Secretary for DOC402 F.3d 1136, 1142 (11th CX006) (ecognizingthat a

lawyer “is not ineffective for failure to raise a meritless argument.”)
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D. Mutually Exclusive Verdicts (Petition Issue V)

Lucas claims that the jury’s verdict finding him guilty both of attempted
sodomy by‘forcible compulsioi against H.B. and of subjectitfjB. to sexual
contact whileshe was physically helplesswascontradictory because the
elements of thewo offensesnvere“mutually exclusivé under the law and
evidenceoresented (Doc. 12 at142). Under Alabama law, “mually exclusive
verdictsare the result of two positive findings of fact that cannot logicallxiste
In other words, it is legally impossible for the State to prove the elements of both
crimes’! Heard v. Statg999 So2d 992, 1004Ala. 2007). Under state law, such
verdicts are not “permissihleid. at 1005and the Alabama Supreme Court has
indicated that the proper remedy is generally to vacate both mutually exclusive
convictions and order a new trighee idat 1004 (citing Jackson v. Stat&77
S.E.2d 570, 575 (Ga. 2003)As far as federal law is concerned, the Supreme
Court appears to have left open whether the Constitution alight guilty
verdicts on two counts with mutually exclusive elements, or, if it doeshdt
remediesnight beavailableto curea violation SeePowell v. United Stateg69
U.S. 57, 69 n. 8 (1984 However, some federal courts of appeals have indicated
that such verdicts are not just inconsistent but affirmatively irrationataydhus

besubject to reviewpresumablyas a violation of due procesSee Masoner v.
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Thurman 996 F.3d 10031005(9th Cir. 1993)Buehl v. Vaughnl66 F.3d 163,
178 (3d Cir. 1999)United States v. Randolph94 F.3d 602, @x11 (6th Cir.
2015) cf. United States v. Andrey&50 F.2d 1557, 1561 n. 12 (11th Cir. 1988)
(recognizing in dicta that footnote 8 of the Supreme CoBRuisellopinion
potentially creates “exceptions” to the general rule that jury verdicts are not
reviewable on the ground that they are inconsistent).

In support of his “mutually exclusive verdiadtfgumentl.ucasobserves that
Alabama law defines “forcible compulsion” as “physical force that overcomes
earnest resistance or a threat, express or implied, that places a person in fear of
immediate death or serious physical injury,” Ala. Code §-6330(8). By
contrasthe notesstate law defines personas“physically helpless” if he or she is
“unconscious or for any other reason is physically unable to communicate
unwillingness to an act.” 1d§ 13A-6-60(7). Lucasthereforemaintains that
because the jury convicted him of attempted forcible sodomypfsekual abuse
based orevidence of single alleged act of rubbing his penis on H.B.’s upper lip
areait “is logically mutually impossiblefor [H.B.] to have earnestly resisted
Lucas against his physical force when he alleged attempted to sodomize her, while
at the same exact time be unconsciqidoc. 12 at146). That is, Lucas insists

thatthe jury’s verdict finding that he subjected H.B. to “forcible compulsion,” as
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required to convict on the attempted sodomy charge, negates a finding that she was
“physically helpless,” as required to convict on the sexual abuse charge, and vice
versa entitling himto have both convictions vacataddthe case remandédr a

new trial.

Lucas appears to rely primarily on state law in support of this claim, and he
cites no provision of the federal Constitution as having been violated. Again, this
court cannot grant habeas relief based on an error of state law unless it also
implicates a federal law violation. Lucas has, however, cited two federal decisions
in his brief in connection with this claim, so the court will assumledse
sufficiently based iin part uporan alleged violation of the feddrConstitution
(SeeDoc. 1-2 at 148-149(citing United States v. Daigld 49 F. Supp. 409 (D.D.C.
1957);United States v. PoweBupra).

But even ifthis claim is of federadimension Lucas hagprocedurally
defaultedt by failing to properly raise it in the Alabama state couits.be sure,
hearguel to the ACCA onrhis initial direct appeal that the jury’s guilty verdicts on
the attempted forcible sodomy and sexual abuse charges were mutually exclusive.
But in so doind_ucas citel only state precedents and did not mention any
provisionof the United States Constitutioior any federal court precedents that

might have fairly apprized the ACCA that the claim migdly on federal law
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even in part.(SeeDoc. 88 at 6467). On top of that, the ACCA declined to
address thetatelaw claim he did raisgholding that_ucas had waived it by failing
to raiseit in the trial court.Lucas 204 So. 3d at 938Thatrefusalby the ACCA
rests on an adequate and independent state ground, resulting in a procedural default
of the claim unde€oleman v. Thompsorsee Layton v. Wis2013 WL 5570060,
at *7 (N.D. Ala. Oct. 9, 2013) (holding thpetitionerdefaultechabeas claim that
jury’s guilty verdicts on reckless murder and reckless endangerment counts were
inconsistentACCA's refusal to address the claim on appeal rested on an
independent and adequate state ground, nathelyetitioner’s failure to raise the
issue in the state trial court).

In responsel,.ucaseffectivelyadmitshe hasdefaulted the claim, but he
contends thahe ACCA erred by failing to review under a plain errot standard
or that this federal court might at leakt sonow. (Doc. 12 at147-48; Doc. 10 at
8-9). Thoseargumend, however.arenonstartes. First,Lucas contends that plain
error review was required or otherwise projpethe ACCAunder Rule 45A, Ala.
R. App. P. Buthatis itself an argument basedly onAlabamastate lawandit is
obviously wrongn any casdecauselain-error reviewunder Rule 45Aapplies

only to convictions for which thdeathpenaltyhas been imposéd. Ex parte

13 Rule 45A, Ala. R. App. P. is captioned, “Scope of Review in Death Cases.” It provitds
as follows: “In all cases in which the death penalty has been imposed, the CaumioalC
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Woodall 730 So. 2d 652, 665 (Ala. 1998)jrdsong v. State267 So. 3d 343, 348

n. 6 (Ala. Crim. App. 2017) No such convictions are involved in Lucas’s case.
Lucas also seems to claim that either the ACCpeashapghis court might

be requiredr authorizedo conduct a planerror review undeRule 52 of the

FederaRules of Criminal Procedure, which pides “A plain error that affects

substantial rights may be considered even though it was not brought to the court’s

attention.” Howeverthe Federal Rules of Criminal Procedamply only to

federal courts, not state courtSeeScruggs v. William$03F.2d 1430, 1434

(11th Cir. 1990) Accordingly, Rule 52(b) could noéquirethe ACCA to conduct

a plainerror review of Lucas’s claim on direct appesastate court.SeeHaney v.

Adams 641 F.3d 1168, 1171 n(Sth Cir. 2011) see alsd@iddie v. State516 So.

2d 846, 84647 (Ala. 1987) (rejecting the ACCA'’s suggestion Alabama appellate

courts had adopted a plain error review standard akin to Rule 52(b), Fed. R. Crim.

P., in nondeathpenaltycases) It is likewise well established that Rule 52¢nes

not authorizdederal courtsunder the guise of plain error revieiv consider the

merits of a state prisonercdaimfor habeas religthat hadeen procedurally

Appeals shall notice any plain errordefect in the proceedings under review, whether or not
brought to the attention of the trial court, and take appropriate appellate acteasby thereof,
whenever such error has or probably has adversely affected the substsniti the
appellant.”
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defaulted in state courSeeEngle v. Isaac456 U.S. 107, 1385 (1982) The
plain-eror rule cannot help Lucas.

Lucas alsa@omplainghowever, that his “counsel failed to object to the
mutually exclusive verdicts” and did not “raise the issue in a new tr{Ridc. 1-2
at 152). The ACCA expressly cited those omissions as the reason it would not
address the issue on appealicas 204 So. 3d at 938. Lucas thus argues that had
his “defensecounsel raised the issue of Lucas’s mutually exclusive convictions and
preserved it for apgal,there is a high probability that the Appellate Court would
have reversed Lucas’s convictions in this castd’) (Suchpro seallegations,
construed liberallysee Dupree v. Wardeidl5 F.3d 1295, 1299 (11th Cir. 2013)
in conjunction with theastof Lucas’s argumentaise aSixth Amendmentlaim
that Lucas’s trial counseéndered ineffective assistanaeder the standards of
Strickland v. Washingtod66 U.S. 668 (1984]y failing to preserve the
“mutually exclusive verdictissuefor appellateeview. (See als®oc. 12 at122
(arguing that Lucas’s counsel was constitutionally ineffective for failing to raise a
doublejeopardy claim challenging his convictions for attempted sodomy in the
first degree and sexual abuse in the first degree, agedton factual findings
that were‘not onlyinconsistenbut mutually exclusive). A claim of ineffective

assistance of counsel (“IAC”) is established urfskeicklandby showing both that
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(1) “counsel’'s performance was deficient,” and (2) “that thicebnt performance
prejudiced the defense” because the “errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is reliabk66 U.S. at 687.

Where counsel’s failure to raisa anderlyingfederal constitutionatlaim
raises to the level ofieffectiveassistance in violation Sixth Amendment violation,
such may constitute cause excusing a procedural defdabk whderlying federal
claim. Murray v. Carrier, 477 U.S 478, 4889 (1986) Further, counsel may be
deemed constitutionally ineffective, warranting federal habeas relief, foigféalin
raise or preserve a meritorious claim or issue founded only on stat&ésw.

Alvord v. Wainwright725 F.2d 1282, 1291 (11th Cir. 198dQpeseded by statute

on other groundsinsanity Defense Reform Act of 1984, Pub. L. No498, 98

Stat. 2057 However, whether raised as a substantive claim for habeas relief or as
“causeé excusing a procedural default of an underlying constitutional ckdim,

claims alleging ineffective assistance of counsel (“IAC”) claims are themselves
subject to the procedural default doctrirgee Edwards v. Carpenié&29 U.S.
446,451-54 (2000).

A review of Lucas’s stateourt filings on his first direct appkis second
direct appeal (following resentencing); and his petition for postconviction relief

under Rule 32, Ala. R. Crim. P., discloses that Lucas never raisedffattive
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assistance claipased on allegations that his trial courfagéd to preseve the
“mutually exclusive verdict” claim for appeals a result, Lucas has procedurally
defaulted that claim. Howeveesolution of thgoroceduratlefault question is not
that simple.

Although not cited by Lucas, the court is aware that, utisieBipreme
Court’s decision irMartinez v. Ryan566 U.S. 1, 9 (2012), “inadequate assistance
of counsel at initiateview [state] collateral proceedings may establish cause for a
[state] prisoner’s procedural default of a claim of ineffective assistance at trial.”
Thus, “a procedural default will nbtar a federal habeas court from hearing a
substantial claim of ineffective assistance at trial if, in the initial review collateral
proceeding, there was no counsel or counsel in that proceeding was ineffective.”
Id. at 17.In Martinez that rule was deemed to applyAnzonastate procedure,
which expressly required that IAC claimmsistbe raised for the first time in a state
collateral review proceeding, thereby precluding such claims on direct ajga=al.
id. The next year, the Supreme Court extsiidartinezto a Texas state
procedure that on its face pertad|AC claims to be raised on direct appeal but,
“as a matter of its structure, design, and operatidoes not offer most defendants

a meaningful opportunity to [do so].Trevino v. Thaler569 U.S. 413, 428 (2013).
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Alabama’s procedurieansmoretowardsthat of Texasinsofar aslaims
alleging ineffective assistance of trial counsel may be brought on direct appeal
Alabama indeed, thewffirmatively must be so brought where it is “practicalde”
they will be barred in a postconviction proceeding under RuldRs@e 32.2(d),

Ala. R. Crim. P, see als®2.2(a)(3), Ala. R. Crim. P. (providing generally that any
nontjurisdictionalclaim isbarred from eview under Rule 32 where it “could have
been but was not raised at trial'jeverthelessas in Texasthe bulk oflAC
claimsregarding trial counselredeemedtognizable imAlabamapostconviction
proceedings, on thadicial understanding, express or implied, that most such
claims cannqtas a practical mattdoe presented any earli¢beeAlvarez v.

Stewarf 2016 WL 4870525, at B (N.D. Ala. Aug. 1, 2016§Putnam, M.J.)

(“The fact of the matter is that, in most instances of errors byripteandtrial
counsel, the first practicable instance in which an ineffecsgstancef-trial
counsel claim in Alabama can be raised is outside of the direct review process, i.e.,
in the Rule 32 petition™);eport and recommendation adopted in relevant part
2016 WL 4762538 (N.D. Ala. Sept. 13, 2016¢rtificate of appealability denied
sub nom. Alvarez v. Warde2017 WL 4250692 (11th Cir. Feb. 17, 2017). Thatis
likely so principally because, to be heard on direct appeal, IAC claims must first

have beemaisedin the trial court in a motion for a new triahich mustbe filed
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within a jurisdictional 30-day deadline running from sentencirfgeeRule

24.1(b), Ala. R. Crim. PEXx parte Ingram675 So. 2d 863, 865 (Ala. 1996e
alsoV.R. v. State852 So2d 194, 20603 (Ala. Crim. App. 2002) (rejectintdpe

State’s argumernthatRule 32was precluded from raising IAC claims based on the
possibility that his newhappointed appellatatorneymight have timely filed a

motion a new trial with barbones IAC Hegations and then sought an extension

of time under Rule 24.4, Ala. R. Crim. P., to gather evidence and amend the
claims). Further,Alabama courts recognize that an attorney cannot be reasonably
expected to challenge his own effectiveness in a motion for a new trial or on direct
appeal Elliott v. State 60 So. 3d 951, 954 (Ala. Crim. App. 2010), so in nearly all
cases in which the same attorney represents a defendant both at trial and on direct
appeal JAC claimswill wait untilthe Rule 32 case. Alabama coditswise
acknowledge thatven wkena defendant is appointe@w appellate counsdle

or she cannot be expected to raise a claim alleging ineffective assistance of trial
counsetlif the trial transcript was not prepared in time ... to have reviewed [it] to
ascertain whether such a claim was viable and to present the claim in a timely filed
motion for a new trial.”V.R, 852 So. 2d at 20ZThus,Martinezmay apply to

Alabamaprisorers who fail to present a claim of ineffective assistance of trial
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counsel in a Rule 32 petitiortseeBrown v. Thoma2013 WL 5934648, at *2
(N.D. Ala. Nov. 5, 2013fProctor, J., adoptingreport and recommendation).

But evenassuming for the sake of argument that Lucas’s procedural default
Is excused undévlartinezandTreving this IAC claim is due to be denied
Specifically,Lucascannotestablish thahis trial counsel’s failure to raise and
preserve the “mutually exclusive verdict” issue for direct appeal rose to the level of
constitutionally deficient performance. The Eleventh Circuitdrasulated the
high bar that.ucas must clear on that front, adléws:

To show that an attorney failed to discharge his Sixth
Amendment duty, a petitioner must establish that the att@ney
conduct “amounted to incompetence under ‘prevailing professional
norms.” ” [Harrington v. Richter562 U.S. 86, 105 (2011)joting
Strickland 466 U.S. at 690emphasis added). “Th&f{rickland test
has nothing to do with what the best lawyers would have ddoeis
the test even what most good lawyers would have donhite v.
Singletary 972 F.2d 1218, 1220 (11th Ci092). “[A] petitioner must
establish that no competent counsel would have taken the action that
his counsel did take.Chandler v. United State218 F.3d 1305, 1315
(11th Cir.2000) (en banc) (emphasis added).

Hittson v. GDCP Wardery59 F.3d 1210, 12481th Cir. 2014)
Indeed, as the Supreme Court has further explained:

Every trial presents a myriad of possible claims. Counsel might have
overlooked or chosen to onjié certainargumenjtwhile pursuing

other avenues of defense. We have long recognized, however, that the
Constitution guarantees criminal defendants only a fair trial and a
competent attorney. It does not insure that defense counsel will
recognize and raise every conceivablelaim.
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Engle 456 U.Sat13334. Further,“the clarityor lack of clarity” of applicable
law as it relates to the specific issue at hamtmportant in determining whether”
counsel’s challenged act or omission “was reasonaldmith v. Singletaryl70
F.3d 1051, 1054 (11th Cir. 1999). That is, wHjifg norance of weldefined legal
principles is nearly inexcusable” for purposes of an ineffective assistance of
counsel claim, “the rule that an attorney is not liable for an error of judgment on an
unsettled proposition of law is universally recognize@dey v. United States
751 F.3d 1214, 1228 (11th Cir. 20X4uoting Smith170 F.3d at 154kee also
Black v. United State873 F.3d 1140, 1144 (11th Cir. 20049nes v. United
States224 F.3d 1251, 1258 (11th CR000) (“[W]e are not prepared to say
categorically that counssilfailure to [preserve an argument] constituted
prejudicial, ineffective nonfeasance while the law was still unsett|edelson v.
Estelle 642 F.2d 903, 908 (5th Cir. Unit A Apr.1981) (“counsel is normally not
expected to forsee future new developments in the law”).

In light of the above principles, the failure of Lucas’s trial counsel to object
to the jury’s verdict or move for a new trial on the ground that the guilty verdicts
for attempted sodomy by “forcible compulsion” and sexual contact on a person
who was “physically helpless” rested on “mutually exclusive” findidigisnot fall

outside the broad range of reasonably competent attorney conduct. It might be
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assumed for the sake of argument that there is a reasonalitt@tkd_ucasnight
have prevailedntheclaim on appeal, had it been properly preserni&@. can

also nowconclude with the benefit of hindsight permitted by the ACCA’s opinion
in Lucas’s own caseeleased in April 201,6hat, under Alabama law, the evidence
of his alleged offenseonduct ultimatelyid notmeet the definition dfforcible
compulsion” required tgonvict on the attempted sodomy charge uBdE3A-6-
63(a)(1). But at the time of Lucas’s trial in early 2015 (indeed, even today) the law
of Alabama wagand is) usettled in relation to whether and to what extent a
victim that is “physically helpless” for purposes8i3A-6-60(7) might also be
subject to “forcible compulsionkithin the meaning o 13A-6-60(8). Thus,even
when Lucas’s counsel raised the issue on direct appeal, the only twoatieskes
uponin the brief weréHeard, supraandBurton v. State979 So. 2d 845 (Ala.
Crim. App. 2007)pbothof which werecited merelyfor generalpropositions about
mutually exclusive verdicts. (Doc-8 at 6467). Both are murder cases, neither
of which involves a sex offense or an issue of forcible compulsion, physical
helplessnes®r capacity to consenEven now, Lucas points to no case
concerningnutually exclusive verdicts in the contextsaixcrimes orthe statutory
definitions at issue here, never mspkcificallyholding thata victim's being

asleep or otherwisghysically helpless” might affirmativelgegatean inference
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of havingalsobeen subjected tforcible compulsiori’ Cf. Cole v. United States
2019 WL 3767499, at *8 (N.D. Ala. Aug. 9, 2019) (holding this¢mpted first
degree rape of a physicalhelpless or mentallincapacitated individualnder
Ala. Code § 13A6-61(a)(2)has as an element the use, attempted use, or threatened
use of physical force sufficient to categorically qualify as a “violent feldory”
purposes ofhe Armed Career Criminal AgtParrish v. State494 So. 2d 705, 709
(Ala. Crim. App. 1985) (holding that the fact thatztearold girl makes no
effort to resist a sexual confrontation beyond pretending to be asleep does not
negate the inference that sufficient legal force was used to satisfy the element of
forcible compulsioiy H.L.B. v. State28 So0.3d 24, 2526 (Ala.Cnm. App. 2009)
(Welch, J., dissenting) (arguing that the majority'gublished memorandum
affirmance of conviction for forcible rape under § 1841(a)(1) was in error
because the victim was asleep when attackied)eed, in one ancient case, the
Alabama Supreme Court recognized that the use of force may be imptieel act
of sexually assaulting a sleeping victim:

It is true that the element of force need not be actual, but may be

constructive or impliedlf the woman is mentally unconscious from

drink, or asleep, or from other cause is in a state of stupefaction, so

that the act of the unlawful carnal knowledge on the part of the man

was committed without her conscious and voluntary permission, the

idea of force is necessarily involved in the wrangict itselfithe fact
of penetration
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McQuirk v. Stated So. 775, 776 (Ala. 1888) Finally, as the State contended

on appeal, the evidence, viewed in the light most favorable to the prosecution, also
might have allowed a finding that Lucas continued to tddiéh’s face with his

penisfor a fewmomentsasshe began to wake puwhereupon she pulled away. It

was also thus perhaps at least reasonably arguable that, at that instant, H.B. could
have been deemed to &@lele to resist at least a minimal level of “force” inherent in
Lucas’s act of touching her.

Based on the foregoing, it would not have been reasonably apparent to all
minimally competent attorneys that the jury’s verdict convicting Lucas of both
attempte forcible sodomy and sexual contact with a physically helpless victim
may have been mutually exclusive under Alabama state Téereforethe failure
of Lucas’s counsel to raise such a claim at trial did not rise to the level of
constitutionally deficiat performance undé&trickland Thisclaim is due to be
denied.

E. Ineffective Assistance of Counsel (Petition Issue lII)

Lastly, Lucas raisea host ofclaims alleging that his attorneys provided
constitutionally ineffective assistance. The Sixth Amendment guarantees criminal
defendants a right to “reasonably effective” legal assistaftieckland v.

Washington466 U.S. 668, 687 (1984). A claim of ineffective assistance of
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counsel (“IAC”) is established und8&tricklandby showing both that (1)
“counsel’s performance was deficient,” and (2) “that the deficient performance
prejudiced the defense” because the “errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is reliabk66 U.S. a687. A habeas
petitioner carries the burden to establish both elemémtwhorn v. Allen519

F.3d 1272, 1293 (11th Cir. 2008) (citiAdkins v. Singletary965 F.2d 952, 9589
(11th Cir. 1992)).

With regard to the first prong, the Eleventh Circuit has explained:
To establish a constitutionally deficient performance, the defendant
must “identify the acts or omissions ... that are alleged not to have
been the result of reasonable professional judgment” to “show that
counsel’s representation fell below an objective standard of
reasonableness” and “outside the wide range of professionally
competent assistanceStrickland 466 U.S. at 687, 690. The “highly
deferential” reviewing court must “indulge a strong presumption that
counsel’s conduct falls within the wide range of reasonable
professional assistanced’ at 689, and recognize that cases
warranting the grant of habeas relief based on an ineffective assistance
claim “are few and far betweenChandler v. United State218 F.3d
1305, 1313 (11th Cir. 2000) (en banc) (quotation and citation
omitted). ... “[T]he defendant must overcome the presumption that,
under the circumstances, the challenged action ‘might be considered
sound trial strategy.”Strickland 466 U.S. at 689. ... Because ‘it is

all too easy to conclude that a particular act or omission of counsel
was unreasonable in the harsh light of hindsigbefl v. Cong535

U.S. 685, 702 (2002), we must make “every effort ... to eliminate the
distorting effects of hindsight, to reconstruct the circumstaoices
counsel’s challenged conduct, and to evaluate the conduct from
counsel’s perspective at the timeStrickland 466 U.S. at 689.

Lawhorn 519 F.3d at 12994.
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Once constitutionally deficient performance is established, the petitioner
must also prove prejudice. To do so the petitioner must convince the court “that
there is a reasonable probability that, but for the counsel’s unprofessional errors,
the result of the proceeding would have been different. A reasonable probability is
a probability sufficient to undermine confidence in the outconsrickland 466
U.S. at 694. While a petitioner need not show that counsel’s deficient conduct
“more likely than not altered the outcome of the case,” it is not enough for the
petitioner to show that counseksrors merely had “some conceivable effect on the
outcome of the proceedingld., 466 U.S. at 6930ncea court determines that
counseéls performance was not constitutionally deficient, it is unnecessary to
address whether prejudice result®lalker v Jones 10 F.3d 1569, 1573 (11th Cir.
1994). Likewise, a court may decline to address the performance prong if
convinced that the prejudice prong cannot be satisfied in any égend v. Allen
592 F.3d 1274, 1293 (11th Cir. 2010).

In “Issue III” of his habeagetition, Lucas raises the followiriGrounds” in
support ofclaimsthat his counsel rendered ineffective assistance:

(Groundsl and 7): his attorneys failed to properly argue at trial and

on direct appeal that the State was required to disclose prior recorded

statements of the victim undBrady v. Marylang 313 U.S. 83
(1963), and its progeny (Doc-2lat41-46, 99103);
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(Grourds?2, 3, and 4): trial counsel failed to properly object to and
otherwise argue against the admission of evidence and jury
instructions related to collateral bad agts at47-81);

(Ground5): trial counsel failed to argue that Alabama’s statutes
defining and prohibiting sexual abuse in the first degree, Ala. C8de §
13A-6-66 and 13A6-60(3), are unconstitutionally vague.(at82-

92);

(Groundst & 8) trial counsel failed to properly and timely object to
and otherwise argue against the admission of testimony from H.B.’s
mother and Investigator Chad Smith that effectively “bolstered” the
credibility of H.B.’s testimonyi(l. at93-98, 104108);

(Ground9): trial counsel failed to properly and timely object to and
otherwise argue against the testimony of Investigator Chad Smith that
allegedly created the false impression that Lucas was “taking flight”
or otherwise avoiding prosecution or being interviewed by law
enforcement (Doc.-2 at109-112);

(Groundsl0 and 12): trial counsel failed to argue that, under Ala.
Code 8§ 13A4-2(c), the evidence either established as a matter of law
that Lucas had renunciated and abandoned any attempt to commit
forcible sodomy, there entitling him to a judgment of acquittal on that
charge, or that the evidence at leastited a jury question on the
issue, entitling him to a jury instruction onid.(at113117, 125

128);

(Ground11): trial counsel failed to argue that Lucas’s convictions
violated double jeopardy, in violation of the Fifth Amendment and
Alabama lawi@d. at118124); and

(Ground13): trial counsel failed to request a jury instruction on the
definition of the term “mentally incapacitated” as it related to the
elements of the charged offense of sexual abuse in the first deejree (
at129131).

These claims are addressed in turn below.
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1. Counsel’s Alleged Failure tobemandDisclosure of
Victim Statements under Brady (Grounds 1 and 7)

Lucasfirst complains that his attorneys failed to properly argue that the State
was required to disclose prior statements of the victim uBiety and its
progeny UnderBrady, the State violates a defendantight to due process if it
withholds evidence that is favorable to the defense and material to the défendant
guilt or punishmentSmith v. Cain565 U.S. 73, 782012)(citing Brady, 373 U.S.
at 87. To establish &radyviolation, the defendant must show: (1) the
government possessed evidence that was favorable to him; (2) he did not possess
the evidence and could not have obtained it with reasonable diligence; (3) the
prosecution suppressed the favorable evidence; and (4) if the evidence had been
disclosed, there is a reasonable probability that the outcome of his trial would have
been different.United States v. Vallej@97 F.3d 1154, 1164 (11th Cir. 2002).
Evidence is “favorable” unddradyif it is exculpatory or impeachingee United
States v. Naranjd634 F.3d 1198, 1212 (11th Cir. 2011). “A reasonable probability
is a probability sufficient to undermine confidence in the outcotdeited States
v. Hanqg 922 F.3d 1272, 1292 (11th Cir. 2019) (internal quotations omitidd.
standard for “materialityunderBradytracks the standard for “prejudice” under

Strickland See Jennings v. McDonouyg®0 F.3d 1230, 1243 (11th C2007)
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The State argues that Lucas has procedurally defaulted this claim. However,
it is unnecessary to address that issue because the claim fails on its merits. At the
outset, the undersignedcognizeghat Lucas’s trial counsel filed multiple motions
for discovery that expressly ciBradyand assetthat the State was required to
produce evidence that was exculpatory or impawey; including priorrecorded
statements of the victim(Doc. 81 at 3949, 5859, 6061, 6263, 6465; Doc. 82
at 1819, 2223). Thus, to extent that Lucas contends that his trial counsel’s
performance was deficiebised on an alleged failuie argwe for discovery of
H.B.’s statements bassgecifically onBradyand its progenythat claim is
factually unsupported.

Further, while Lucas at times seems to allude generally to prior “statements”
of H.B. that the State did not produce, the only spatific statement thdtucas
identifies and thathe State appears to have, in fagthheld wasanaudio
recording of the interview that H.B. gave to personnel at the Children’s Advocacy
Center. Lucas’s trial counsel expressly sought discovery of that recording citing
Brady(Doc. 82 at 2223), and heargued at the pr&ial motion hearing that
production was warranted because the evidence was potentially exculpatory or
impeaching. $eeDoc. 83 at 5254). Ultimately, the trial court denied Lucas’

demand for the tape, but that obviously does not render trial counsel’s performance
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deficientin the askingeven assuming for the sake of argument that the trial court’s
ruling was erroneous.

Lucasalso complains that his trial counsel’s performance was deficient in
that hefailed to “object”afterthe trial courtdenied hignotionasking the court to
requirethatthe State produce thaperecording of théH.B. interview. Lucas
posits that such flarre was deficient performance on the theory that it operated to
waive the issue for potential appellate review. Howewethe morning of trial,
the stateourt held a hearing on the merits of that discovery mption
unambiguously denied iand acknowedged that Lucas’s counsel had “made his
record” on the issue. (Doc-3Bat 54). As such, the trial court’s adverse ruling on
the motion wagtself sufficient to preservthe issue for appellate review; counsel
was not required thereafter to further “ettj” See Richardson v. Sta&19So0.2d
91, 94 n. 1 (Ala. Crim. App. 2001)\ewton v. State673 So. 2d 799, 800 (Ala.
Crim. App. 1995) Therefore, counsel’s performance was not deficient on that
basis either.

Lucas also cannot demonstrate prejuadieeghis claim. Particularly, Lucas
has not provided this court with a copy of the recording or a tranfogisof.
Accordingly, while he may believe that the recording may be exculpatory or

iImpeachinggeven that proposition is speculatwehout knowingtheactual
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content of the recording. The court certainly cannot determine that the recording
would materially undermine confidence in the outcome of Lucas’s Bk

Jordan 316 F.3d at 1252 n. 81 (“Mere speculation or allegations that the
prosecubn possesses exculpatory information will not suffice to prove

‘materiality’ [underBrady]. The defendant must show that there is a reasonable
probability that the evidence could affect the outcome of the trial.” (citations
omitted)). Indeed,as far asecord revealdyoth the State and the county DHR
produced all notes, records, and other documentary evidence in their possession
related to all statements H.B. made to police and other investigators, including
from the interview at the Children’s AdvogaCenter. At the pretrial hearing,

Lucas’s counsel acknowledged that the State had produced H.B.’s prior statements
“as written down by investigators and DHR workers,” but he wanted the audio tape
“just to hear the unvarnished version” of her statemgiiec. 83 at 53). Thus,
defense counsel was able to cregamine H.B. about her prior statements and
alleged inconsistencies between those and her trial testimony. This claim is due to

be denied.
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2.  Counsel’'s Alleged Failureto Properly Argue Against
Admission of Evidence and Jury Instructions Related
to Collateral Bad Actsagainst M.C.(Grounds 2, 3 &
4)

Lucas next faults his counsel for allegedly failing to make proper arguments
in an effort toseek exclusion aévidence of Lucas’s collateral bad acts that he
maintainswasinadmissible under Rule 404(b), Ala. R. Evithe State argues that
this claim is also procedurally defaulted. But, again, it is unnecessary to resolve
that issue because th&C claim also fails on the merits.

As a threshold matter, much of this claim is simply an extended argument
that the state trial court committed error by allowingghesecutiorto present
evidence of acts related to Lucaalkeged offenses againgtC. and instrucing
the jury that it might consider such evidence to show matigennection his
charged offenses against H.Bowever,Lucass specific claim irthatregard is
thatthe admission afhatevidence anthegiving a limiting instructioron it was in
violation of state law, including Rule 404(b) of the Alabama Rules of Evidence
Because thadoes not allege a violation of federal law, it is not cognizable in
habeas.See Estelle v. McGuiy&02 U.S. 641991).

Insofar as Lucas contends that his counseffopmance was deficient

underStricklandin failing to make arguments seeking exclusion of thedus

evidence involving.ucas and.C., the claim is fwolous. The record shows that
78



Lucas’s trial counsel moved for separate trials on the alleged offenses against the
different victims to keep the evidence related to one victim from being heard at the
trial of the offenses against the other victim. (Dog&.& 5254). Indeed, thestae

trial court granted that motionld( at 72). Despite thag few weeks before trial

the State filed a notice of intent to assert evidence of other acts under Rule 404(b),
Ala. R. Evid, including evidence that Lucas allegedly sexually assaulted M.C.
(Doc. 82 at 11:12). Lucas’s counsel filed a lengthy written response in

opposition, ably arguing that the evidence identified by the State’s notice was
inadmissible under Rule 404(b)ld(at 1317). The State thereafter filed a reply

(id. at 3336), as well as a supplemental notice of interd. &t 37#38). That

prompted Lucas’s trial counsel to filo more briefs iropposition and a motion

in limine, asserting that the admission of the evidence would violate Rules 404(b)
and 403, Ala. R. Evid(ld. at 3340, 47-51). Trial counsel then argued at the-pre

trial motion hearing that the collateral bad acts evidence is inadmissible,
incorporating the grounds in his written filings. (Do€3 &t 6671). Then, after

the trial court rejected those arguments and admitted the evidence, Lucas’s
appellate counsel argued that the trial court’s allowing the evidence had violated
Rule 404(b). (Doc.-8 at 6275). The ACCA rejected that claim on the merits,

holding that the trial court had acted within theunds of its discretionLucas
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204 So. 3d at 9381. As a resultlL.ucas has failed to show either that his
counsel’s performance was deficient or that he suffered prejudice. This claim is
due to be denied.
3. Failure to Argue that Alabama’s statutes prohibiting sexual
abuse in the first degreere unconstitutionally vague
(Ground 5)
Lucas next contends that his trial counsel was ineffective for failing to argue
thatthe Alabama statutes defining the conduct prohibited as sexual abinge in
first degreeare unconstitutionally vagueAlabama Cod& 13A-6-66(a)(2), the
relevant subsection under which Lucas was convicted provides: “A person
commits the crime of sexual abuse in the first degree if ... he subjects another
person to sexual coriawho is incapable of consent by reason of being physically
helpless or mentally incapacitated.” Lucas’s instant ctgecificallyconcerns the
phrase “sexual contgtiwvhich is further defined by Ala. Code 8§ 13A60(3) as
“any touching of the sexual or other intimate parts of a person not married to the
actor, done for the purpose of gratifying the sexual desire of either paugdsL
maintainghat the statutory definitions of “sexual contact” and “the sexual or other
intimate parts of a person” ase vague and indefinite that men of common

intelligence must necessarily guess at its meaning, and that his trial counsel was

ineffective for failing to so arguelhe State argues that this IAC claim has been
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procedurally defaulted. But, again, the undersigned concludes that it may be
simply deniecbn the merits.

“It is established that a law fails to meet the requirements of the Due Process
Clause if it is so vague and standardless that it leaves the public uncertain as to the
conduct it prohibits..” City of Chicago v. Morale$27 U.S. 41, 561999)
(quotingGiaccio v. Pennsylvanj@82 U.S. 399, 40R3 (1966). However, “the
Constitution does not require perfect clarity in the language oftetat..”
Stardust, 3007 LLC v. City of Brookhay@&99 F.3d 1164, 1176 (11th Cir. 2018)
Rather, the Void-for-vagueness doctrine requires that a penal statute ‘define the
criminal offense with sufficient definiteness that ordinary people can understand
what conduct is prohibited and in a manner that doegncourage arbitrary and
discriminatory enforcement.”United States v. Mart&56 F.3d 1336, 1342 (11th
Cir. 2004) (citation omitted)Moreover, “a partyto whom application of a statute
Is constitutional will not be heard to attack the statute on the ground that impliedly
it might also be taken as applying to other persons or other situations in which its
application might be unconstitutiondl. United States v. Di Piett&15 F.3d 1369,
1371 (11th Cir. 2010)guotingUnited States v. Raing362U.S. 17, 241960).

In essence, Lucas would metaphorically throw up his handslaingdthat a

person of common intelligence could not glean that his alleged conduct, rubbing
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his nakedpenis on the upper lip offamalevictim asleep in her bedjualified as
“touching of the sexual or other intimate pata persori and thus as “sexual
contact,"for purposes 088 13A-6-66(a)(2). SeeDoc. 1-2 at86 (“What

constitutes sexual contact? Such a plain term requires a man like Lucas, at the
peril of hisliberty and life, to speculate at the meaning of the termifje
undersigned disagrees. While Lueagueghis claim over the span of 11 typed
pages, he conspicuously fails to cite any authority involving a case, in Alabama or
elsewhere, in which a cdiheld thathis oralike sexoffense statute was declared
unconstitutionally vagueTo the contrary, the Eleventh Circuibe Alabama

Court of Criminal Appealsand this courhave rejected clain@milarthose Lucas
now insists hidrial attorney wagonstitutionallybound to raise SeeDaniels v.

State 418 So. 2d 189,86 (Ala. Crim. App. 1982) (holding that tiierm of

“sexual contact,” as defined §113A-6-60(3)is not unconstitutionally vague);
Harris v. Warden Dewayne Estg16 WL 4123660,t&6 (N.D. Ala. Aug. 3,
2016)(rejecting claim that Ala. Code § 138\69.1(a), prohibiting a person over

16 years old from subjecting another person less than 12 years old to “sexual
contact”),certificate of appealabiliy denieslb nom. Harris v. Warden, Att'y Gen.
State of Alg.2017 WL 4198314 (11th Cir. June 13, 2017)jted States v. Panfil

338 F.3d 1299, 1301 (11th Cir. 20qd@gnying vagueness challenge to 18 U.S.C. §
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2422(b), prohibiting a person from using interstate commerce to “knowingly
persude| ], induce] ], entice[ ], or coerce[ ] any individual who has not attained
the age of 18 years, to engage in ... any sexual activity for which any person can
be charged with a criminal offenseQnited States v. Roja$45 F. Appx 647,

648-49 (11th Cir.2005)(same) see also United States v. Geratl F. Appx 241,

243 (4th Cir. 2003jrejecting that 18 U.S.C. § 2244(a)(1) is unconstitutionally
vague and overbroad on the theory that its “definitiorsekual contacts

virtually limitless’). Lucas @nnot show deficient performanceprejudiceunder
Strickland so this claim is due to be denied.

4. Failure to Object to Testimony of Other Witnesses
Bolstering H.B.’s Credibility (Grounds 6 & 8)

Lucas contends that his counsel was also ineffertifaling to object to
opinion testimonyrom H.B.’s mother androm InvestigatorChad Smiththat
Lucas sayamproperly “bolstered” H.B.’s testimonyy vouching for her
credibility and went to the ultimate issue of Lucas’s guilt. In support of this claim,
Lucas relies principally upoBanders v. Stat®86 So. 2d 1230 (Ala. Crim. App.
2007), wherein thdefendant challenged testimony from the hisvibe, the minor
victim's mother,whereby the exvife stated she believed the victim’s allegations
of sexual abuse by the defendant. Specifically, the ACCA held that allowing the

victim’'s mother to give an opinion as to the victim’s credibility could have invaded
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the province of the juryld. at 123435; see alsd&Gnowden v. Singletarg35 F.3d
732, 73738 (11th Cir. 1998).The State argues that this claim is procedurally
defaulted. But even if it's not, Lucas fails to establish deficient performance or
prejudice undestrickland for the reasonexplained below.

Lucasfirst complains about the testimony from H.B.’s mother, S.B.
regarding what transpired when H.B. came to her on the morning of the incident:

Q. (By[the Prosecutor]) DigH.B.] tell you what happened?

A. Yes.

Q. Gkay. Once she told you what happened, vdtou do next?

A. | questioned her on the surety of Batements, that if this was

true she needed to be dmendred percent sure it was true, that &

verystrong allegation. And she was absolutely adamantttivais

true. She did not dream it, she did not imagine it.

[Defense CounselObject to what-

A. That it was true.

[Defense CounselPbject.

THE COURT: SustainedSustained.

Q. (By[the Prosecutor]) All right. Let

[DefenseCounsel] Ask for a limiting instruction)Your Honor.

THE COURT: Of what kind, Mr. Jensen?

[Defense Counsel]fhat the jury is not to considérat statement.
84



THE COURT: Ladies and Gentlemeiwé sustained the objection in
so far as anything th@t.B.] may have said to her mom, so please
disregardanything that she may have said to her mom.

[Defense CounselThank you.

Q. (By[the Prosecutojy]What did you do once she tofdu that?

A. Sure. | questioned her as to the confidemntéer staément.

Q. And then once she expressed to youdhatver, what did you do?

A. My oldest daughter Ashley had arrived at timse and we- the
three of ugliscussed it.

Q. Okay. After that discussion, what happenext?

A. | elected to call the locglolicedepartment.
(R. 239241, Doc. & at 2022).

Lucas argues thaby hertestimonyabove S.B.waspermitted improperlyo
vouch for and bolster H.B.’s credibility, and thas counsel failed to objeair
move to strike it on that basi#é\ review of S.B.’stestimony reveals, however, that
shedid not, in fact, givdner personabpinionon eitherH.B.’s credibility, e.g, “I
believe H.B. is telling the truth,” “H.Bwzould never lieabout something like this
etc.orthe issue ofucas’s guilte.g, “I think he did it.” Rather, S.Btestified

factually thatshe questioned H.B. about her accusadiodimpresgduponH.B.
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that she had to be certabout itowingto the seriousness of the char@B. then
recountegagain, factuallythat H.B.answered by confirminger allegation

against Lucas. Lucas’s counsel lodged an objection todbabnse The trial

court sustained andstructed the jury not to consider the statements H.B. made to
S.B.,presumablypecausé.B.’s answer might be construednasrsayelatinga

prior consistent statement by H.BeeFrazier v. State258 So. 3d 369, 378 (Ala.
Crim. App. 2017).In anyevent the objection byucas’s counsgbrompting the

trial court to issue an instruction to disregard what.lalgedly said to S.Bvas
reasonable and sufficienhder the circumstances.

Finally, S.B. also statedhat, aftethearing H.B.’s accusation afatrther
conferring with H.B. andhersister, S.B. decided to contact the paliGne could
presumably irdgr from that respongbat S.B.believed H.B. to be telling the truth.
However,it would have been entirely reasonatrlal strategy for Lucas’s counsel
to let that mattelie. For starters, itvashighly doubtful that S.B.’articular
testimony aboudleciding to gdo the policevas inadmissibleBut even if it was,
any furtherobjectionor motion to strikecouldrisk reinforcing theundesirable
inferencethat S.B believal her daughter'siccusation In anyevent that was
likely already a relativelpbviousif unstated propositiogiven that S.B. was

testifying as aooperativeprosecution witnessAs such, Lucas also can’'t show
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that his counsel’s alleged omissions in responding to S.B.’s testimony resulted in
any materiaprejudice never mind théevel required to prevail und&trickland

Lucas also raises a similar complaint thigttrial attorneyallowed Inspector
Smith tovouch for H.B.’s credibility. While S.B. did not express a personal
opinion about H.B.’s credibilityas explained above, it is fair to say thegpector
Smithdid, albeitvery briefly. To wit, the testimony Lucas here citeasgollows:

Q. Okay. And so when the forensic interviewentgrviewing the
victim, in this case interviewinfH.B.], wherewere you at?

A. I was in the other room right beside it, whiblerés a monitor, a
TV monitor, and Im watching it.

Q. So youre watching real time?
A. Yes, sir.

Q. Okay. After you watched her interview wihneds the next step in
the investigation?

* * %

A. We conferred and decided that she was credibtE my next step
was to interview the offender ifcould.

(R. 28990, Doc. 85 at 7071 (emphasis addeq)
It might be assumed for argument’s s#kat Smith’s answer, that, after
watching H.B.’s initial forensic interview, he and othanspecified personnel

involved in the case “conferred and decided that she was créavalgimproper
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under Alabama law because it was offered as an opoalstering H.B.’s
credibility. Nevertheless, the remark wessentiallynade in passingndin the
broader context of explaining why the polmentinuedthereafter to investigate
and arrest LucasAs suchjt was not unreasonabées a matter of trial stratedgr
Lucas’s counsel nobtrespond tat. Even if theremarkwas inadmissiblaf
Lucas’s counselere tostop theproceedingso attack it, thatouldrun the risk of
drawing attention to theeryfactthe police and others involved in the
investigation had found H.B.’s stoty be credible Equally to the point, it's
fanciful to think that consideration &mith’sisolated remarkin light of all the
evidence at trial, materially undermgmwonfidence in thérial result, agequired to
establishStricklandprejudice. This clian is due to be denied.
5. Failure to Object to Investigator Smith’s Testimony
Allegedly Creating Falsel mpression that Lucas was
Intending to Flee orAvoid Being Interviewed (Ground 9)
Lucas claims that his trial counsel was constitutionally ineffective because
he failed to object tthe admission of testimony by Investigator Chad Sihidt
Lucas characterizes as having “created the false impression to the jury that Lucas

was avoiding posecution, taking flight, and the only way [Smith] was able to

‘interview’ Lucas was to have an arrest warranted issued.” (BD2@t110). The
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State argues that that this IAC is procedurally defaulted. However, even assuming
to the contrary, the clad is plainly without merit.
The testimony by Smithboutwhich Lucas here complains is as follows:

Q. Okay. After you watcheH.B.’s] interview whatwas the next step
in the investigation?

* * %

A. We conferred and decided that she was crediidemynext step
was tointerview the offender if tould.

Q. (By Mr. Gann) Okay. Tell me about th@bcess in this particular
case, how did yotr did youtry to make contact with Mr. Lucas?

A. Yes, sir.
Q. Did you? Tell me about that.

A. | talked to him onJanuary the 2nd by phoaed he agreed to come
in and talk to me, he said, danuary the 17th.

Q. Okay. Did he come talk to you on the 17th?
A. He did not show up.

Q. Did you have any other phone contact or @iimgr verbal contact
with him after thel 7th?

A. | carnit remember if | talked to him or not.

Q. Let me ask you this, a better question maplfter he didnt show
up on the 17th, what did you dext?

A. | carit remember if | called him or not, but |
also talked with you guys and we endedbpaining avarrant.
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Q. Okay. You got a warrant for his arrest?
A. (Witness nods head up and down.)

THE COURT: Is that a yes?
THE WITNESS: Yes,’'Im sorry.

Q. (By Mr. Gann) What happened once you isghedvarrant, or
once the warrant was issued?

A. He was arrested on the 26th of January. émdhe 27th | went to
the jail and was able to speakh him.

(R. 289291, Doc. 85 at 7072).

Lucasfirst insists that Smith’s remark that he would look to interview Lucas
“if [ne] could” implied that SmitHhad concerns, doubts about being able to
interview Lucas as if Lucas might flee before he could interview him,” thereby
“impl[ying that] Lucas was guilty.” (Doc.-2 at109). Lucas seems to claim that

Smith’s remark was somehow inadmissible because, he says, flight “is not
necessarily indicative of wrongdoing, but it is certainly suggestive ofsughq.
(quotingEx parte James/97 So. 2d 413, 417 (Ala. 200Qyoting, inturn, lllinois

v. Wardlow 528 U.S. 119, 124 (2000)Lucas alssuggestshat Smith’s
subsequent testimony about not being able to interview Lucas until obtaining an

arrest warranivasmisleading because, Lucas says, “there were numerous phone

contacts’between them about scheduling Lucas’s interview and Smith failed to
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acknowledge in his testimony that Lucas did not appear for his scheduled interview
because he was ill and that Lucas later had to go out of town for a medical
emergency. (Doc.-2 at110).

Lucas’sargument, however, is nonsense. Neither Smith’s remark that he
would look*“to interview[Lucas]if [he] could” nor anything else iBmith’s
testimony coulde reasonablynderstoods accusing Lucas of “flight.” Nor did
the trial court instruct the jury dhatissue. Thus, Lucas’s “flight’argument iset
againsta strawmariancied fromhis imagination. Rather, Smith’s commemiade
in passingthat hewas looking to interview Leas “if [he] could”merely
suggestd rather vaguely at thadn uncertaintghat he would be able to do so, if
perhapdor no other reasothan thatcriminal suspectsmayrefuse to give
statements to law enforcememnhdeed, Smiththereafterclearlyackrowledged that
Lucas did later give a statement. Lucas has offered no grounds or authority to
support that his trial counsel could haecessfullybjected tdSmith’s testimony
recountingnitial difficulties in trying to interview Lucags improper evience or
that the failure to object resulted in prejudicelerStrickland Further, any failure
by Lucas’s counsel to draw further attention to delayucass submitting to an
interview could be reasonably viewed as a stratégotsion This claim isdue to

be deniedor failure to meet either prong 8ftrickland
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6. Failure to Argue that Lucas had Renouncednd
AbandonedAny Attempt to Commit Forcible Sodomy
(Grounds 10 and 12)

Lucas next contends thiais trial counsel was ineffective for failing to move
for a judgment of acquittal or ask for a jury instruction based on the theory that
Lucas had renounced and abandoned any attempt to commit forcible sodomy
purposes of Ala. Code § 13A2(c). Under Alabama law, “a person is guilty of an
attempt to commit a crime if, with intent to commit a specific offense, he does any
act towards the commission of such offense.” Ala. Code 84t2fa). However,
under Ala. Code § 134-2(c), a person is not liablender§ 13A-4-2

if, under circumstances manifesting a voluntary and complete

renunciation of this criminal intent, he avoided the commission of the

offense by abandoning his criminal effort and, if mere abandonment is

insufficient to accomplish such avoidance, by taking further and

affirmative steps which prevented the commission therébé

burden of injecting this issue is on the defendant, but this does not

shift the burden of proof.

In this vein,Lucasappears to claim that, evassuminghe evidence
supported that he rubbed his penis on H.B.’s upper lip as she slept, the evidence
alsoshowed he says, that he “never attempted to use physical force upon her,
never threatened her in any manner, never tried to insert his penis into her mouth,

and without being compelled to leave her roesmply turned and calmly walked

away.” (Doc. 12 at114). As aresult, Lucas maintains, “if ... [his] intent was to
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sodomize [H.B.] by forcghe] obviously then abandoned such intention by
stepping back and walking away.ld(at115). He further says that if his trial
attorney hadaised thigenunciation and abandonment theory in a motion for an
acquittal on the attempted forcible sodomy chahgewould havdkely prevailed
Indeed, he suggests, albeit without any explanationatiantto authority, that he
also could or would not have been convictedrad resentenced dhne lesser
misdeneanoroffense of attempted sexual miscondast direct by the ACCAN
appeal. (See idat117). Alternatively, Lucas insists that, even if the evidence did
not establish his renunciation and abandonment as a matter of law, it at least
supported a jury instruction on the issue, which, he says, gives asedsonable
probability that, but for counsel’s errothe jury might have acquitted him of one
or both charges.Id. at127-128).

The State contends this claim is procedurally defaulted, but even assuming it
is not, theclaim ismeritless To start with, because the ACGAcated Lucas’s
conviction for attempted forcible sodomy based on evidentiary insufficiency, he
could not have suffered prejudice based on counsel’s failure taraidend of
additional arguments in support of a judgment of acquittal or an additional jury
instruction in relation to that specific charge. To the extent that the jury found

Lucas guilty of firstdegree sexual abuse, thaafslly consummated, completed
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offense not aninchoate,attempt” crime undeg 13A-4-2(a) Thus a
renunciation defense undg@fd3A-4-2(c) coud have no applicatioto that
conviction. Cf. Wheeler v. Stat&s70 So. 2d 876, 876 (Ala. Crim. App. 1990
(recognizing that, undé&r 13A-4-2(c), “abandonment is a defertsean attempt
(emphasis added)). As explained in the Committee CommeAta.t€ode §
13A-4-1(b), “While remorse after a crime, whatever its effect on sentence, does not
generally affect criminality, there is a good argument that the rule should be
otherwise when dealing with inchoate crimes like attempt and solicitation, where
the evil against which theime is directed is the injury which is anticipated but
which has not yet occurréd.

Finally, the evidence adduced at ta¢doplainly would not have entitled
Lucas toeven a jury instruction ohis renunciatiorand abandonmeulefense
never mind a judgment of acquittal, on any chaigyede. “If a man resolves on a
criminal enterprise and proceeds so far in it that his act amounts to an indictable
attempt, it does not cease to be such even though he voluntarily abandons the evil
purpose.” Chaney v. Stajetl7 So. 2d 625, 627 (Ala. Crim. App. 198Gyoting
54 A.L.R.3d at 638 see also id(“The fact that the defendant did not shoot Mrs.
Chaney a second time does not provide any evidence of abandonment for the overt

act in furtherane of the criminal intent had already occurfgd: Although
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complete and voluntary abandonment is a defense to the crime of attempt; § 13A
4-2(c), A renunciation is not voluntary and complete if motivated by a belief that
circumstances exist which increase the probability of detection or apprehension of
the defendant...Commentary to § 13A-1." Lee v. State540 So. 2d 802, 804

(Ala. Crim. App. 1988)see also Towns v. Sta#19 So. 2d 1273, 1277 (Ala.

Crim. App. 1984)holding that the defendant’sifisuccessful attempt to pull the

suit out of the bag after she saw the security guard walking toward her does not
constitute an abandonment under § 43A2(cJ). A criminal defendant is not
entitled to a jury instruction on a defense where there is leese reasonably
supporting the theorySee Carter v. Stat@43 So. 2d 804, 8667 (Ala. 2001).

Here, the evidencoeelated toLucas’spurported renunciatiowasthathewas

rubbing his peniby H.B.’s mouth on her upper ligs she sle@ndthatheceased

and withdrew only once H.B. woke up and dam, pants downpenis in hand

next to her faceTo suggest that such circumstances might constitcbenglete

and voluntary renunciatidmorders on the absurdhis IAC claim fails for both

want of deicient performance and lack of prejudice un8#rckland
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7. Failure to Argue that the Convictions for Attempted
Forcible Sodomyin the First Degreeand for Sexual Abuse
in the First Degree Violate Double JeopardyGround 11)
Lucas contends théts trial counsel was ineffective based on a failure to
raise a claim that his convictions for attempted forcible sodomy in the first degree
and for sexual abuse in the first degree violated double jeopardy. The undersigned
has previously addressecktouble jeopardy issue as a substantive claim for
habeas relief. As explained there, that underlying claim is without merit because
the ACCA agreed with Lucas’s claim on appeal that his attempted forcible sodomy
conviction was not supported by sufficient evidence and vacated that conviction.
Once that occurre@nyissue of double punishment based on the attempted
forcible sodomy conviction became moot. As a result, Lucsseciatedlaim
asserting that his trial counsel was ineffective for failing to rthisedouble
jeopardyargument likewise fails for lack of prejudice.
8. Failure to Request a Jury Instruction on theTerm
“Mentally Incapacitated,” in relation to Elements of Sexual
Abuse in the First Degree (Ground 13)
In his final ground for habeas relief based on his trial counsel’s alleged

ineffective assistance, Lucas complains that his counsel failed to ask the trial court

to instruct the jury on the term “mentally incapacitated,” as it related to the

96



elements of sexual abuse in the first degree. The State argues that this claim is
procedurally defaulted. But, again, on the merits, the clafnvaousregardless

The relevanportion ofthe statute under which Las was charged provides
that a “person commits the crime of sexual abuse in the first degrdeeif ...
subjects another person to sexual contact who is incapable of consent by reason of
beingphysically helpless or mentally incapacitated\la. Code § 13A6-66(a)(2)
(emphasis added)lhe trial court instructed the jury on the applicable statutory
definition of “physically helpless,” as meaning “that a person is unconscious or for
any other reason is physically unable to communicate unwillingness ta’an act
Ala. Code 8§ 13A6-60(7); 6eeDoc. 87 at 45). However, as Lucas points out, the
trial court did not similarly instruct the jury on the statutory definition of “mentally
incapacitated,” which means “that a person is rendered temporarily incapable of
appraising or controlling his conduct owing to the influence of a naraotic o
intoxicating substance administered to him without his consent, or to any other
incapacitating act committed upon him without his conselat.,’8 13A-6-60(6).

Neverthelesd,ucas’s counsel plainly was not deficient in not asking for an
instruction defining the term “mentally incapacitated.” Indeed, asking for such an
instructionwould havetself been improper and could have done nothinghlowit

Lucas’s case. That is so because alth@itBA-6-66(a)(2) allows a conviction
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based omproofthat the victim wagither“physically helplessdor “mentally
incapacitated,” the trial court’s jury charge advised the jury that the State might
prevail onthesexual abuse count onkyit provedas an element that H.B. was
“physically helpless.” $eeDoc.8-7 at 4 (“Physically helpless is another one of
the elements that the State must prove.”). Thatiegelythe correct course
becaus¢he State’s evidence supported that H.B. was asleep and therefore
“unconsciour for [some] other [was] physically unable to communicate
unwillingness to an act,” but qroof waspresentedhat H.B. was given some
intoxicatingsubstance without her consentsafferedsomeother incapacitating
act without her consent. In other words, what Lucas is now effecavglyngis
that his counsel should have asked the court to give théhgigption of
convictinghim of sexual abuse in the first degree based upon an additional
alternative theory that not only was not supported by the evidence but also was not
pursued by the Statd his IAC claim obviously failsinder botlStricklandprongs.
V. CONCLUSION

Based on the foregoing, the court finds that the petition for a writ of habeas
corpusis due to be denied and this action dismissed with prejudice. An

appropriate order will be entered.
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DONE AND ORDERED oN SEPTEMBER 19, 2019.

X

L. SCOTT CoﬁLER

UNITED STATES DIS¥RICT JUDGE
160704
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