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MEMORANDUM OPINION

This case stems from the alleged discrimination Plaintiff Robert Washington
experienced while employed by URS Federal Service$, Rlaintiff is African
American.(Doc. 1at 1). When he was an employdelaintiff claims that he was
demoted fromhis position as general foreman and ultimately fired because of his
race and color.ld. at 7). Plaintiff also claims he experienced a hostile work
environmenbecause of racist comments and interactions that happened afld:ork.
at3). Defendant deniethat Plaintiff's race or color was a factor in his demotion or
termination. According to Defendant, Plaintiff was demoted due to financial

considerationsinrelated to his job performance or any other-economic factor.

! Defendant notes that it was misnamed URS Federal Technical Servicesamtplaint. (Doc.
5atl).
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Defendant contends th&faintiff was terminated for falsifying his time sheet by
incorrectly reporting the hours he worked.

Before the Courtare Defendant’'sMotion to Strike Plaintiff's Evidentiary
Submissions (Doc. 25) and Motion for Summary Judgment (Doc.Fbf)the
reasons stated lmaV, the Courgrantsin part anddeniesn part Defendant'$1otion
to Strike. Defendant’s Motion for Summary Judgment is granted.

l. MOTION TO STRIKE (Doc. 25)

Defendanfiled a motion objecting to Plaintiff's evidentiary submissoor,
in the alternative, moving to strike those submissiofi3oc. 25at 1). Defendant
objects to Plaintiff's proposed submission ofetter written by the president of
Plaintiff's labor union in which the union president opined that Plaintiff's
termindion was unfair (Doc. 23-1). Defendant also objects to many of the facts
Plaintiff presented in his reply brief. (Doc. 25). Plaintiff's reply bdefputes or
clarifies many of Defendant'salleged undisputedacts, such as Defendant’s
disciplinary policies regarding falsification of timesheets and other policies and
practices regarding employee timesheéBoc. 22). Defendant also objects to
Plaintiff's characterization of these and other policies as well as his interpretation
the relevant collectivebargaining agreement. Finally, Defendant objects to
Plaintiff's contention that several white employees improperly reported their hours

but were not fired. The remaining objections are based on Defendant’s contention



that some of Plaintiff's assertions his response brief are not responsive to the
actual allegations in Defendant’s moti@ee(Doc. 25).

The Court finds that most of the challenged evidesagnecessary to the
resolution of the present motion. For example, the Court does not neetiteco
the letter from Plaintiff's union president. Additionally, Defendant’s objections to
Plaintiff’'s interpretations of the company’s disciplinary policy and the collective
bargaining agreement need not be resolved. Both the collective bargaining
agreenent and the employee handboeakhich contains the company’s disciplinary
policy —have been submitted. Those documents speak for themselves, and the Court
does not need to consider the parties’ interpretation of either docufierd, aside
from the twomatters discussed below, Defendant’s motion to strike is moot.

A. Legal Standards for a Motion to Strike

Courts will construe “a party’s motion to strike certain evidence as an
objection to that evidence’s admissibilityraylor v. City of Gadsden958 F. Supp.
2d 1287, 1291 (N.D. Ala. 2013)ff'd, 767 F.3d 1124 (11th Cir. 2014). Federal Rule
of Civil Procedure 56(c)(2) allows a party to object “that the material cited to support
or dispute a fact cannot be presented in a form that would be admissible in evidence.”
Fed. R. Civ. P. 56(c)(2). Evidence that is otherwise admissible can bétsdlam
inadmissible form at summary judgmeldicMillian v. Johnson88 F.3d 1573, 1584

(11th Cir. 1996). Plaintiff did not respond to Defendant’s Motion to Strike, so any



arguments Plaintiff could have made in opposition to this motion are abandoned.
Jones vBank of AmericaN.A, 564 F. App’x. 432, 434 (11th Cir. 2014).

Typically, a court cannot consider inadmissible hearsay on a motion for
summary judgmentMacuba v. Deboerl93 F.3d 1316, 1322. However, “a district
court may consider a hearsay statement in passing on a motion for summary
judgment if the statement could be ‘reduced to admissible evidence at trial’ or
‘reduced to admissible form.”ld. at 1323. For example, a statement can be
admissible if it survives under an exception to the hearsay rule, is not being offered
for the truth of the matter asserted or is only offered for impeachment puriabses.
at 132324. See alsd-ed. R. Evid. 803, 804.

Evidence is relevant if “it has any tendency to make a fact more or less
probable than it would be without the evidence and the fact is of consequence in
determining the action.” Fed. R. Evid. 401. All relevant evidence is admissible
except when excluded by “the United States Constitution; a federal statute; these
rules [the Federal Rules of Evidence]; or other rules prescribed by the Supreme
Court.” Fed. R. Evid. 402.

B. Defendant’s remaining objections and motion to strike

1. Plaintiff's claim that white employees worked fewer hours than
reflected on their times sheets.



The Court turnsfirst to Defendant’s objectioito and motion to strike
Plaintiff’'s contention that white employees “worked fewer hours than reflected on
their timesheets.” (Doc. 24t 4). Defendantobjects based on hearsay, lack of
foundation, and relevance. During Plaintiff's first deposition, he claims he has a
“whole list” of white employees who charged time they did not work. (Do® 49
145). However, Plaintiff later admitted he only had sedoand knowledgehat
most of these employees were falsifying their timesh8et1d. at 153 206). This
Is hearsay without an exception. The only employee whom Plaintiff seemingly has
direct knowledge is Billy Dunn because he reported to himagpdoved his time
sheets. Ifl. at 206). Accordingly, Plaintiff can only assert Billy Dunn as a white
employee that falsified his time sheets without retribution. Therefore, Defendant’s
motion to strike regarding this fact is granted in part and denieakin p

2. Plaintiff's contention that his supervisor ignored his complaints of

discriminatory behavior and allowed himself to be influenced by
others who were prejudiced against Plaintiff

In its brief in support of its motion for summary judgment, Deéahdsserted
that race played no role in Plaintiff's supervisor’s decision to terminate him. In his
respons¢o that claim, Plaintiff asserted that his supervisor, Donnie Crouch “ignored
his complaints of discriminatory behavior” and “allowed himself to bleiéniced

by others who were prejudiced against [Plaintiff].” (DocaP2). Defendant objects

and moves to strikkased on relevanc@oc. 25).



In his deposition, Plaintiff testified th&rouch ignoed his claims of racial
harassment after someone reddrto him as a “monkey in a ttééDoc. 193 at 39).
According to Plaintiff, he reported this incident to Crouch, and Crouch “didn’t really
say nothing (sic). He just kind of shook his head, brushed it qffl! at 12).
However, when asked if he knew what Crouch did after that, Plaintiff replied, “No.
| don’t know that.” (Id.). Accordingly, this evidence does not refute Defendant’s
assertion that race did not play a role in Crouch’s decision to terminate Plaintiff.
Nevertheless, it iselevant and, thereforapt due to be stricken.

However, Plaintiff's other contention, i.e., that Crouch “allowed himself to be
influenced by others who were prejudiced against the Plaintiff” lacks any
foundation. As noted, Plaintiff did not respond to Defendant’s motion to strike and,
consequently, has failed to point to any other evidence in the record that would
support his speculative statement. Accordingly, Defendant’s motion to strike this
assertion is granted.

.  MOTION FOR SUMMARY JUDGMENT (Doc. 17

A. Factual Background

1. Plaintiffs Demotion

It is undisputed thaPlaintiff Robert Washington worked as an electrician at
Defendant URS Technical Services, lheginningin 1998. (Doc. lat 2). Plaintiff

eventually was promoted while employed by the compaty startedas an



apprentice electrician in 1998, was promoted to journeyman in 2002, foreman in
2010, and general foreman in 2012. (Docal8-3). As general foreman, Plaintiff
supervised a crew of 35 electricians and foremBoc( 193 at 92). Ultimately,
Plaintiff was demoted back to foreman in 20@Joc. lat 3).

Plaintiff believeghe reason for his demotion was based on his race and color.
(Doc. lat7). He supports thislaim by comparing himself to Ken Turner, a white
general foremawith less experience #te companyvas not demotedDpc. 193
at91). Defendantlaimsthat Plaintiff’'s demotion was a monetary decision and that
Turner kept his position as general foreman because his position required him to
oversee “multiple crafts,” urke Plaintiff who oversawnly one craft. Doc. 191 at
3). Turner supervised laborers, carpenters, and pipefitters while Plaintiff squerv
electricians. [Doc. 193 at 92). Plaintiff does not dispute these facts. However, he
asserts that he had more seniority than Turner and that, although he supervised only
one craft, he supervisedlarge crew of electricians

2. Plaintiff's Termination

It is undisputed that Defendant maintained a padlfat an employee who
charges more time than he works is subject to disciplinary action, “up to and
including termination of employment.” (Doc. #%at 21). It is alsoundisputedhat
employees received training on how to correctly report time camdequencet

time was not reported properly. (Doc. &84). Plaintiff admitted hereceived



timekeeping training. (Doc. 19 at 100). Employees are instructed to charge time
taken for lunch beyond 30 minutes as vacation tifdec(1911 at 1). However,
theycan chage an additional two hours for a project if they arrive prior to the start
of normal work hours.[Joc. 1911 at1). See alsdDoc. 195 at 33). Workersare

also allowed to charge four hours of overtime when coming in on an off day,
regardless ofiow long they worlon a project.[poc. 1911 at1).

Plaintiff was accused of incorrectly reporting his time on August 16,,2017
and August 18, 2017Dpc. 193 at194). On August 16, Plaintiff failed to correctly
charge the time he was off location as vacatiosieacg hecharged the time as if he
were working. Doc. 191 at4). OnAugust 18, Plaintiff worked overtimand under
the terms of the collective bargaining agreement (CBAgoludd charge four hours
for the time he workedld. at5). Instead, Plaintiff charged six hours for his work
on August 18.1¢.). Plaintiff’'s timesheets reflect that he charged more time than was
allowedunder employee regulations and the CBA. (Doc6H269). He does not
dispute he incorrectly reported his time, but maintains his entries were mistakes.
(Doc. 193 at 144).

Jeff Bennett, Defendant’'s deputy program manadest discovered
Plaintiff’'s incorrect time entriesDoc. 1911 at 2). On August 16, 201 Rlaintiff
sent a text message Bennett sayindne was going off premises at 11:16 aamd

did not return until 3:30 p.mld.). After reviewing his timesheet, Bennett discovered



it did not reflectPlaintiff charged the correct hours to vacation tiftet). Regarding
the August 18, 2017, entry, Bennett knew that Plaintiff had incorrectly changed
because he spent no more than two hours at the worksite andBexiseit when
he had completed the jodd( at 3). Oncehe leared of Plaintiff's incorrect time
entries, Bennett met withim on August 22, 201,/to discuss his timesheetsd.|.
Plaintiff attempted to amend his timesheets after beordronted. Doc. 193 at
169). Donnie Crouch, program manageitimately decided to terminate Ptdiff’'s
employment on August 23, 2017, féalsifying his time after independently
reviewing his timesheetdDc. 191 at4). Before these two incidents, Plaintiff did
not have any disciplinary marks on his recqbc. 1at4). He maintainshis time
entries were mistakes. (Doc.-B&t115).

After his termination, Plaintiff contacted Defendant’s ethics and compliance
hotlineon August 25, 2017, to report Bennett and Crouch for discriminafbar. (
197 at 15). In the report, heclaimed that he was demoted and firfm
discriminatory reasonsld)). Plaintiff's union alsanitiated a grievance challenging
Plaintiff's removalon August 24, 2017, and thespute moved into arbitratio(Doc.

192 at 5). The arbitratorfound Defendant had submitted aeleand convincing
evidence that Plaintiff had violated the rules and had “discretionary authority to
determine the appropriate penaltyld. at 19). Plaintiff also filed a barge of

discriminationwith the EEOCfor race and color discrimination on December 31,



2017.(Doc. 11 at1). The EEOCclosed Plaintiff's file because was unable to
concludeDefendant had violated Plaintiff's rightsxder Title VIL (Doc. 2 at1).
Plaintiff maintains that he was firdcause of his race and color becahgesaid,
anothemwnhite employee committed the same offense and was not fided. 193
at206).Defendant maintains th&laintiff was not fired for a discriminatory reason,
butbecause he inappropriately chargedetiva did not work(Doc. 18at 7).

3. Hostile Work Environment

While employed by Defendant, Plaintiff experienced actions he felt created a
hostile work environmeriiecause of his ra@nd color(Doc. 1at5). When Plaintiff
startedworking at the companin 2002 “on several occasions” former employee
Bud Watkins called him anigger” (Doc. 193 at59).Labor manager Gene Keener
referred to him as “a monkey a treeon a ladderiwvhen Plaintiff was performing
work on a ladder(ld. at30). Keener alsoeamarked, Should | shake that monkey
out of the tree?ivhen referring to Plaintiff(ld. at35). Plaintiff reported thencident
to Donnie Crouch, who “brushed it off(ld. at39). Crouch referred to employee
Daniel Quillen as Jim Scrivher'KKK buddy.” (Id. at46). Further,Plaintiff also
claims Jeremy McGee, another employee, restricted access to the refrigerator to
white employees onlyld. at72). McGee put a note on the refrigerator that stated
tha it was for his crew’s use onlyld(). Plaintiff contends that because McGee’s

crew was mostly white, it discriminated against black employkek.Plaintiff does
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concede that Quincy Loveless, a black employee, was a member of McGee’s crew.
(1d.).

Additionally, Plaintiff states thahappropriate pictures were in the workplace
and circulated by other employees. For example, Plaintiff claims that Jeremy McGee
put a picture of someoneearing aku Klux Klan hood in his office. Doc. 193 at
73-74). Another employee had doctored a phofoSteve Davisa maintenance
electrician seeminglyperforming oral sex oa blacktelevision actar(Doc. 199);

(Doc. 193 at 73-74). While Plaintiff's picture and nameere not in the photo, he
believes the picture reflected the sentiment tBatvis was “kissing ass to
[Plaintiff].” (1d. at76-77).

Plaintiff alsoassert®ther times where actions or remarks were not explicitly
racial but he considered them discriminatoHe statd that Crouch told him to
“clean his drawers,” which Plaintiff felt was said to ridicule him because it ichplie
he smelled.Ifl. at56). He alsostatel that when he was in a meeting, Jeff Bennett
told him to “shut up” disrespectfullyld. at67). Additiondly, he allegeshat he was
denied a raise at the completion of his apprenticesidpwvas denied overtim@d.
at 61-62, 236-237). Plaintiff also claims that Crouch refused to supply him with a
new phoneafter he had lost or broken other phon&s. §t252-253).

B. Standard of Review

Under Federal Rule of Civil Procedure 56(c), summary judgment is proper “if

11



the pleadings, depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to judgment as a matter of law.”
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). The party asking for summary
judgment always bears the initial responsibility of informing the coutthe@basis

for its motion and identifying those portions of the pleadings or filings which it
believes demonstrate the absence of a genuine issue of materidl &&23. Once

the moving party has met its burden, Rule 56(c) requires theoemg paty to go
beyond the pleadings anrdby pointing to affidavits, or depositions, answers to
interrogatories, and/or admissions on fledesignate specific facts showing that
there is a genuine issue for triadl. at 324.

The substantive law will identify which facts are material and which are
irrelevant. See Anderson v. Liberty Lobby, Ind77 U.S. 242, 248 (1986)
(“Andersony). All reasonable doubts about the facts and all justifiable inferences are
resolved in favor of the nemovant.See Allen v. Bd. of Pub. Educ. For Bibb Cty.
495 F.3d 1306, 1314 (11th Cir. 200F)tzpatrick v. City of Atlanta2 F.3d 1112,

1115 (11th Cir. 1993). A dispute is genuine “if the evidence is such that a reasonable
jury could return a verdict for the nonmoving partxiderson 477 U.S. at 248. If
the evidence is merely colorable, or is not significantly probative, summary

judgment may be granteflee idat 249.
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When faced with a “properly supported motion for summary judgment, [the
nornrmoving party] must come forwarditlv specific factual evidence, presenting
more than mere allegationsGargiulo v. G.M. Sales, Inc131 F.3d 995, 999 (11th
Cir. 1997). AsAndersorteaches, under Rule 56(c) a plaintiff may not simply rest on
her allegations made in the complaint; instead, as the party bearing the burden of
proof at trial, she must come forward with at least some evidence to support each
element essential to her case at ti&de Andersqmd77 U.S. at 252. “[A] party
opposing a properly supported motion for summary judgment ‘may not rest upon the
mere allegations or denials of [her] pleading, but . . . must set forth specific facts
showing that there is a genuine issue for tridtl:"at 248 (citations omitted).

“[AJt the summary judgment stage the judge’s function is mmself to
weigh the evidence and determine the truth of the matter but to determine whether
there is a genuine issue for trighitderson477 U.S. at 249. “Essentially, the inquiry
is ‘whether the evidence presents a sufficient disagreement to require submission to
the jury or whether it is so orsded that one party must prevail as a matter of law.”
Sawyer 243 F. Supp. 2d at 1262 (quotiAgderson477 U.S. at 2552); see also
LaRoche v. Denny’s, In62 F. Supp. 2d 1366, 1371 (S.D. Fla. 1999) €Tdw is
clear . . . that suspicion, perception, opinion, and belief cannot be use@ab aef
motion for summary judgment.”)

C. Disparate Treatment Claims

13



Defendantclaims Plaintiff's disparate treatment allegations cannot survive
summary judgmenDefendantarguedPlaintiff has not presentedprima faciecase
that his demotion or termination was racially motivatede(Doc. 18at 14, 19).
Instead, Defendanassertsit has presented enough evidence to show itisat
decisiors to demote andubsequdily terminate Plaintifivere legitimate and not a
pretext for discrimination(ld. at14, 20).

A party may showhe suffered frondisparatetreatment discriminatiotvy
presentinglirect or circumstantial evidenddurkeFowler v. Orange Cty., Fla447
F.3d 1319, 1323 (11th Cir. 2006). Discrimination claims founded on circumstantial
evidence are analyzed “under tiieDonnell Douglasurden shifting framework.”
Id. See alsavicDonnell Douglas Corpv. Green 411 U.S. 792 (1973) 0 make a
prima facie case for disparate treatment based on racial discrimination, a plaintiff
must demonstraté(1l) [he] is a member of a protected class; (2) [he] was subjected
to an adverse employment action; (3) [his] employer treated similarly situate
employees outside of [his] protected class more favorable than [he] was treated; and
(4) [he] was qualified to do the jobBurkeFowler, 447 F.3d at 1323f a plaintiff
can satisfy these elements, “then the defendant must show a legitimate, non
discrimnatory reason for its employment actiond. Finally, if the defendant
satisfies its burden, a plaintiff “must prove that the reason provided by the defendant

Is a pretext for unlawful discriminationlt. Only the third element is in dispute,
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l.e., tha Defendant treated a similarly situated white employee more fayadtedsi
Plaintiff.

A plaintiff can show a “similarly situated” employee was treated more
favorably than hinby usinga comparatorLewis v City of Union City Ga., 918
F.3d 12131217 (11th Cir. 2019). This comparator analysis must be conducted at
the prima facie stage of tivcDonnell Douglasurdenshifting examinationld. at
1218.A meaningful comparator must be “similarly situated in all material respects”
to the plaintiff.1d. A similarly situated comparator does not need to be “similar in
all but the protected waysld. at 1227(quoting Young v United Parcel Service
Inc., 575 U.S. 206, 228 (20)5While determining who is similarly situated “in all
material respects” to a plaintiff will “be worked out on a ebgease basis,” there
are certain “guideposts” a court can folldd.. A similarly situated comparator: “will
have engaged in the same bagiaduct (or misconduct) as the plaintiff; will have
been subject to the same employment policy, guideline, or rule as the plaintiff; will
ordinarily (although not invariably) have been under the jurisdiction of the same
supervisor as the plaintiff; and will share the plaintiff's employment or disciplinary
history.” Id. at 1227.Ultimately, “a plaintiff and her comparators must be
sufficiently similar, in an objective sense, that they ‘cannot be reasonably
distinguished. Id. at 1228(quotingYoung 575 U.Sat 23)).

1. Plaintiff's Demotion

15



Plaintiff contends thdte was demoted based on race and color discrimination
(Doc. 22at 10). He pesens Ken Turnems a comparatdor his demotion claim
According to Plaintiff, Turner, who is white, was not demoted from general foreman
to foreman even though, Plaintiff claims, Turner had less seniorityhihar{Doc.

193 at 93. Both Plaintiff and Turner wergeneral foremen who worked for
Defendant(Doc. 18at 20). However, Turner is not an adequate comparator as he
can be“reasonably distinguisheédrom Plaintiff. Lewis 918 F.3d at 1228As a
generalforeman, Plaintiff supervised one cratft, electrical w8de(Doc. 191 at3);

(Doc. 193 at92). However,Turner wasgyeneralforeman over three crafisborers,
carpenters, and pipefitter@Doc. 193 at 91-92). Plaintiff admits he did not do
Turner’s job.(Id. at92). Accordingly, because Turner is reasonably distinguished
from Plaintiff, he cannot be used as a comparator.

Plaintiff asserts that absent any comparator evidence, he can survive summary
judgnent “other than through use of a comparator.” (DocaR?2). Instead of a
comparator, Plaintiff argues that he has presented circumstantial @vidén
Defendant’s discriminatory reasons for his demotioileed, “[the methods of
presenting a prima facie case are flexible and depend on the particular situation.”
Alvarez v Royal Atl Developersinc., 610 F.3d 1253, 1264 (11th Cir. 2018).
plaintiff can also establish “a ‘convincing mosaic’ of circumstantial evidence that

warrants inference of intentional discriminatioméwis 918 F.3d at 1220, n.6.
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Plaintiff hasnot identifiedwhat circumstantial evidence he presents as enough to
survive summary judgment. He generally asserts that he “was subjected to numerous
racially discriminatory and hostile acts going back at least five years.” (Dat. 22
9).

Assuming, arguendo the allegedly discriminatoryactions Plaintiff
experiencetiwere enagh to make a prima case for discriminatory treatniaemt,
does not automatically satisfy the requirementsswtcessfully demonstrating
disparate treatmeriEven viewing the facts in the light most favorable to Plaintiff, a
reasonable faihder could concludethat Defendant has satisfied its burden of
showing that Plaintiff's demotion was based on a “legitimate;checriminatory
reason.”’BurkeFowler, 447 F.3d at 1323rogram Manager Donnie Croustated
that he had to make several personnel changes in response to “a reduction in the
lump sum reoccurring services in the amount of $2.2 million dollars annu@lyc” (
191 at 2). This meant the company “had to perform the same amount of work with
fewer people.”Id.). Following this reduction of money for services, both white and
black employees wememoted. Id. at 2-3). Ken Turner remaied in his position
becausgCrouch determinedTurner had“successfully performed over multiple

crafts.” (Id. at3). Therefore, Crouch said,made “more sensdbd allow Turner to

2 The actions Plaintiff claims were fialy discriminatory a “monkey in a tre& will be
discussed in greater detail in the Hostile WBErkvironment section of this opinion.
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remain in his role than to hire someone else without his experi@dgePlaintiff
has identified no facts that would call this into dispute.

As Defendant has shown th#tere were legitimate, nesiscriminatory
reasons for his demotion, Plaintiff muws#monstrateéhat the reasons proffered by
Defendant for his demotion were pretextiglirke Fowler, 447 F.3d at 132310
showa defendant’s reason was pretextual, a plaintiff must show “such weaknesses,
implausibilities, inconsistencies, incoherencies, or contradictions ientipéoyer’s
proffered legitimate reasons for its action that a reasonable factfinder foul
them unworthy of credenceAlvarez 610 F.3d at 1265quoting Combs v
Plantation Patterns106 F.3d 1519, 1538 (11th Cir. 199 8ee also Chapman Al
Transp, 229 F.3d 1012, 1030 (11th Cir. 2000) (“Provided that the proffered reason
Is one that might motivate a reasonable employer, an employee musthateet
reason head on and rebut it, and the employee cannot succeed by simply quarrelling
with the wisdom of that reasdh

Here, Plaintiff's contention that he was demokbetause oface and color
discriminaton cannot survive summary judgmewt.reasonable factfinder would
not find that Defendant’s reason for Plaintiffs demotion wagplausible,
inconsistent, or incoherenSee Alvarez610 F.3d at 1265Besides Plaintiff's
suspicionshe has presented no evidersteh thata reasonable factfinder would

concludeDefendant’s reason for demoting black and white emplagéaaworthy
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of credence.Alvarez 610 F.3d at 126%\ccordingly, there is no genuine dispute of
material fact about whether Plaintiffs demotion was predicated on racial
discrimination and summary judgment as to this claimgsanted.

2. Plaintiff's Termination

Plaintiff also alleges that his termination was motivatedlisgriminatory
reasons(Doc. lat8). In this casePefendant claims tha&laintiff was terminated
for submitting falsified timesheetdd( at7). As noted in the previous sectiow, t
make a prima facie showing of racial discriminatiBlaintiff mustpresentvidence
of a comparator or other circumstantial evider8se Lewis918 F.3d at 1217See
alsoBurke-Fowler, 447 F.3d at 1325.

Plaintiff claimed that he “had a whole list” of white employees who also
falsified timesheets but were not disciplined. (Doec3E2145). Besides Billy Dunn,
Plaintiff did not have any direct knowledge about the activities of other employees.
SeePar(l)A(11). Plaintiff claimed Dunn would take long lunchasd “charge 10
hours even though [he] didn’t work 10 hourdd.(at 205-206). However, Billy
Dunn is not an adequate comparator because he is reasonably distinguishable from
Plaintiff. See Lewis918 F.3d at 122&Iaintiff's time sheet errors were caught by
his supervisorslf Dunn did falsify his timesheetgs Plaintiff allegedthere is no
evidence that he wasaught andeprimanded for this actiohut still allowed to

remain in his position.
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A lack of a comparator is not automatically fatal to Plaintiff's case, as a prima
facie discrimination case can be proven wother circumstantial evidenceSee
BurkeFowler, 447 F.3d afl325.Again, Plaintiff did not explicitly identify which
pieces of circumstantial evidence establish that his termination was discriminatory.
See(Doc. 22). Assuming,once morearguendg that Plaintiff's circumstantial
evidence of racial harassmestenough tanake a prima facie caseefendanhas
the burdento show there was a “legitimat@on-discriminatory reason” for its
actions BurkeFowler, 447 F.3d at 1323.

Defendant makes clear how important floisthe company that its employees
properly report their timeSee(Doc. 18 at 2). Plaintiff does not dispute hreceived
training on how to enter timeorrectly.(Doc. 193 at 100). Because Defendant is a
federal contractor, it could “lose future government business” if they were audited
and it wagliscoveredhat its employees were charging more time than they worked.
(Doc. 191 at4). The employee handbook states that “falsification of a timesheet
grounds for disciplinary action, up to and including termination of employment.”
(Id. at18). Plairtiff had incorrectly entered time twice in the same wéBkc. 19
1 at 4-5). Even thoughPlaintiff argues he had no prior marks on his record and
therefore,did not have to be terminated for his first offense, the language of the
employee handbook is @e An employee that falsifies timesheets is subject to any

form of discipline “up to and including” terminationd( at 18). Defendantlso
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offers evidence of Donnie Crouch terminating Keith Cox, a white employee with no
disciplinary marks on his record who was terminated for falsely reporting his time.
(Id. at 5). Accordingly, Defendant has presented a legitimaten-discriminatory
reason for terminating Plaintiff

Plaintiff must now show that his firing waSpretext for unlawful
discrimination” Burke-Fowler, 447 F.3d at 1323Iaintiff contends thalis firing
was pretextual because, he sdys)g was a “multistep process” and requires that
the company “implement a corrective action plan.” (Doca?l). However, the
companys use ofacorrective actioplan does not refer to problems with employees.
Instead this planrefers toan officebeingout of compliance, not an employ&ee
(Doc. 191 at 24). Additionally, the language in the employee handbook makes it
clear that an empl@e ca be immediately fired for falsifying timesheefidoc. 19
1 at18). Thus, even when viewing the facts in the light most favorable to Plaintiff,
areasonabléctfinderwould notconcludehis was evidence of prete8ee Alvarez
610 F.3d at 1265.

Plaintiff also contends that the emails between Donnie Crouch and Jeff

Bennett “suggested another motive” for his dismidsahis email, Crouch maarks

3Washington’s termination menfor incorrectly reporting timéists the reasons for his firing
such as: neglect of duty; failure to record time properly; and giving falsgesteading
information to URS (Doc. 19 at 64). Similarly, when Cox was fired for incorrectly reporting
time, his termination memo includes seas such as: neglect of duty; failure to record time
properly; giving false or misleading information to URS; and leaving thkgtyaar work
assignment during working hours without proper supervisory permissioat 62).
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that he believed the appropriate action to take against Plaintiff was termination after
his time thef was discovered.He apparently rationalized this decision by
commentinghat Plaintiff was uncooperative and had a combativeidéitowards
managemeniDoc. 191 at 70). Plaintiff suggestthat this exchange was evidence

of discriminatory pretext. (Doc22 at 12). However, Crouch’s thoughts about
Plaintiff's performance as an employee do not contrathctre theyinconsistent

with the reason why Plaintiff was ultimately terminatefbr falsifying timesheets

See Alvarez10 F.3d at 1269 heemploye handbook shows that the consequences
of time theft includetermination. Doc. 191 at 18). Whether Plaintiff was a good
employee and should have kept his position despite thesaftactionsis not for

the Court to decid@lvarez 610 F.3dat 1266 (quotingChapman229 F.3d at 1030

(“We do not sit as asuperpersonnel departmehgnd it is not our role to second
guess the wisdom of an employer’s business decisions...as long as those decisions
arenot made with a discriminatory motive).”)

Finally, Plaintiff argues his firing was pretextual because he grasn a
differentreason for dismissal. (Doc.dt 8-9). Plaintiff remarks he felt there was
some type of plaamong the employees to get him firddo€. 193 at77). However,
what matters in tils casels what the employer believes, not the employdearez
610 F.3d at 1266With the evidence presented, a reasonéaéinder could not

find that there was any discriminatory pretesxth Plaintiff's firing. Accordingly,

22



no genuinalispute of mateal fact existsegarding whether Plaintiff's termination
was discriminatoryTherefore, summary judgmeas to this claim igranted.

D. Hostile Work Environment Claim

Defendant also moves for summary judgment on Plaintiff's hostile work
environnent claim.(Doc. 17 at 2). Plaintiff contendghat he experienced a hostile
work environment basedn his race and color. (Doc.édt 7). Defendant argues that
Plaintiff’'s claims, even if true, cannot constitute a hostile work enment.(Doc.
18at21).

To successfully establish a hostile work environment claim, a plaintiff must
show “the workplace is permeated with discriminatory intimidation, ridicule, and
insult, that is sufficiently severe or pervasive to alter the conditions of the victim’s
employmet and create an abusive working environmefsittAms vAustal U.S.A,
L.L.C.,, 754 F.3d 1240, 1248 (11th Cir. 20XduotingHarris v. Forklift Sys, Inc.,

510 U.S. 17, 21 (199B8)A party must presentfive elements if his hostile work
environment claim is basexh race:

(1) that he is a member of a protected class; t{@&t he was subjected to

unwelcome racial harassment; (Batthe harassment was based on his race;

(4) thatthe harassment was severe or pervasive enough to alter the terms and

conditiors of his employment andeate a discriminatorily abusive working

environment and (5)thatthe employer is responsible for the environment

under a theory of either vicarious or direct liability.

Id. at 124849.
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Regarding the fourthelement a plaintiff “must prove that the work
environment is both subjectively and objectively hostild. at 1249.A plaintiff
“must ‘subjectively perceive’ the harassment as sufficiently severe and pervasive to
alter the terms or conditions of employmend.” (quotingMendoza vBorden Inc.,
195 F.3d 1238, 1246 (11th Cir. 1999)he Courtconsiderdour factors to determine
if a reasonable persan the plaintiff's situatiorwould find the work environment
objectively hostile: “(1) the frequency of the cond2) the severity of the conduct;
(3) whether the conduct is physically threatening or humiliating, or a mere offensive
utterance; and (4) whether the conduct unreasonably interferes with the ersployee
job performance.ld. at 125651 (quotingMendoza 195 F.3d at 1246)Jnder this
objective framework the Court will ultimately consider the totality of the
circumstancesf the harassment a plaintiff has experiendédler v. Kenworth of
Dothan Inc., 277 F.3d1269,1276 (11th Cir. 2002) See alscAdams 754 F.3d at
1250 Qistrict courts must “examine the conduct in context, not as isolatechadt
determine under the totality of the circumstances whether the harassing conduct is
sufficiently severe or pervasive to alter the terms or conditions of #uetiffls
employment and create a hostile or abusive working environmpent.”

Evidence Plaintiffclaims contributed to a hostile work environmerudes
a picture of an employd® claims is modified to look like a member of the Ku Klux

Klan. See(Doc. 193 at 73-74). See alsdDoc. 199 at 45). He also claims thatra
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altered photo in which employee Steve Davis was depgst@ag a televisioractor

oral sex was raant to refer to hinSee(Doc. 193 at 76-77). See alsg¢Doc.19-9 at

51). Plaintiff did na find out about these pictures urditer he was fired from his
position.(Id. at24-25; 33). Even if Plaintiff thought these materials were offensive,

he was not aware of them while employed by Defendant. Therefore, he cannot use
these aswadencefor his hostile work environmeraim. See Adams/54 F.3d at

1250 (“A reasonable person in the plaintiff's position is not one who knows what
the plaintiff learned only after her employment ended or what discovery later
revealed)

Additional evidencePlaintiff presergto provehe experienced faostile work
environment cannot survive summary judgmeht.plaintiff must showhe is
experiencing harassmdmgcausef his race See Adams/54 F.3d at 124®laintiff
has not created a genuine dispute of material fact adsdthersome of these actions
were motivated because of his race or cdtor. example, aeasonable fact finder
would not conclude that Donnie Crouch directing Plaintiff to “clean his drawers”
was racially motivated. Likewise, Plainttiés not presented evidenit&tbeing told
to “shut ug once during a meeting, denied a rageppportunity to work overtime,
and not being offered a cell phoa#ter breaking or losing threeould lead a
reasonable fact finder to find ththts harassmentas based on Plaintiff’'s rac@®oc.

19-3 at 252-254),
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Further Plaintiff's claims that employee Jeremy McGee discriminated against
black workers cannot survive for similar reasalesemy McGe@ut a sign on the
refrigeratoronly allowing his crew membesaccessmost of whom were whiteld.
at72). However, black employebadrefrigeratoracces®ecause Quincy Loveless,
whois black, was in McGee’s crewld( at72).Finally, Plaintiff claims that Donnie
Crouch referred to employd2aniel Quillen as Jim Scrivner’'s “KKK buddyh a
joking fashion(Id. at46). While thecommenteferred tahe Klan,this remark was
not directed towards Plaintifiilhere isalsono evidence that this commemthile
certainly inappropriatayasmade inPlaintiff's presencéecause of his race.

Finally, Plaintiff also claims he experienced a varieagialy motivated
insults when employed by Defendant. In 2002 as an apprentice, he states an
employee named Bud Watkiealled him a niggeon “several occasions(ld. at
59-60). He alsoclaims that employee Gene Keener referred to him as “a monkey in
a tree, on a ladder.1d. at30).

Construing the facts in the most favorable light to Plairttéghas not created
a genuine dispute of material fact that his workplace tyesmeated with
discriminatory intimidation, ridicule, and instiltAdams 754 F.3d at 1248A
reasonable factfinder in Plaintiff's position could find being called a niggevere
andbeing referred to as that offensive sbad a monkeyis humiliating SeeSmelter

v. Southern Home Care Services.|i04 F.3d 1276, 1286 (11th Cir. 2018)ding

26



the use of the racial slur “particularly egregious when directed toward a person in an
offensive or humiliating manner.findeed, there iso place for thigype ofconduct
in any work environment.

However, the Court cannot consider these two incidents in isolation, but must
consider the totality of the circumstancAdams 754 F.3d at 1250. The occasions
in which Bud Watkins called Plaintiff a racial sliappened in 200&hen he was
an apprentice(Doc. 193 at 59-60). Plaintiff recalls Keener referrectalled “a
monkey in a treebncefive or six years before his deposition was take2019 (Id.
at 30-31). If true, this language ibeyondrepugnant andndefensible. However,
these incidents do not rise to a level that is action@aepareMiller, 277 F.3d at
1276 (plaintiff established discriminatory treatment was frequent as hd facel
slurs daily. Plaintiff has also failed to present sufficient evidence that these
experiences with Watkins and Keener unreasonably interfered with his job
performancewhile employed To be clear|f true, the conduct of Plaintiff's co
workers wagextremelyile. But, considering the toti#y of the circumstances, there
IS no genuine dispute of material fact Plaintiff experienced a hostile work
environmentTherefore, summary judgment as to this claigranted.

. CONCLUSION
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For the reasons stated above, Defendant’s Motion for Summary Judgment
(Doc. 17) is grantedAn order consistent with this Memorandum Opinion will be
entered.

DONE andORDERED this March 29, 2020

L

LILES C. BURKE
UNITED STATES DISTRICT JUDGE
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