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MEMORANDUM OPINION

Tony Wootenbrings this action pursuant to Section 405(g) of the Social
Security Act(the “Act”), 42 U.S.C. 8§ 405(g), seeking review of d@ministrative
Law Judgés denial of disability insurance benefits, which has become the final
decision of the Commissioner of the Social Security Administration (“SSA”). For
the reasons explained beloim, particular because the ALJ relied in part on the
erroneous finding of Dr. Nathan Strattle court finds thathe ALJ’s conclusion
that alcohol abuse is a contributing factor material to the determination of
disability is not supported by substantial evidenddereforethe courtreverses

and remands for further consideration
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|. Procedural History

Wooten servedor seventeeryears in the Army National GuardR. 100.
During that time, he served as a platoon leader for thirteen months in Irag and
participated in numerous missiomsthe aftermath of Hurricane Katrindr. 10L-

03, 11415, 291 After leaving the armed services, Wooten worked dsiek
driverand corrections officer before higped workingn July 2013at age 47 due

to his alleged disabilityR. 36 321, 329 Wootenfiled an application foa period

of disability and disability insurance benefits (“DIB”) on September 15, 2013
alleging that he suffered from a disability, beginning July 2, 2848 to post
traumatic stress disorder and pain in his back, neck, and KReg&l, 266 319
After the SSA deniedhis application,Wootenrequested a hearing before an ALJ.
R. 142,147, 151. The ALdltimately held thre@earing—the initial hearing plus
two supplemental hearings so that the ALJ would have the benefit of the testimony
of amedical expert, a boaicetified psychiatristwho reviewedWooten'’s records
R.11, 31, 47 71, 90.

The ALJ subsequentlyentered a decision finding thatooten was not
disabled. R. 8 The SSA Appeals Council deni&dooteris request for review,
rendering the ALJ's decision thinal decision of the CommissionerR. 1
Having exhaustedi®iadministrative remedie§yootentimely filed this petition for

review pursuant to 42 U.S.C. 8883(c)(3) and 405(g). Doc. 1.



[I. Standard of Review

The only issues before this court are whether the record contains substantial
evidence to sustain the ALJ's decisigge 42 U.S.C. 8§ 405(g)Walden v.
Schweiker672 F.2d 835, 838 (11th Cir. 1982), and whether the ALJ applied the
correct legal standardsee Lamb v. Bowe47 F.2d 698, 701 (11th Cir. 1988);
Chester v. Bowerv92 F.2d 129, 131 (11th Cir. 1986). Title 42 U.S.C. 88 405(Q)
and 1383(c) mandate that the Commissioner’s “factual findings are simeciti
supported by ‘substantial evidence.®Martin v. Sullivan 894 F.2d 1520, 1529
(11th Cir. 1990). The district court may not reconsider the factsaheate the
evidence, or substitute its judgment for that of the Commissioner; instead, it must

review the final decision as a whole and deternifitbe decision is “reasonable
and supported by substantial evidenceld. (quotingBloodsworth v. Heckler
703 F.2d 1233, 1239 (11th Cir. 1983)).

Substantial evidence falls somewhere between a scintilla and a

preponderance of evidence; “[i]t is suoklevant evidence as a reasonable person
would accept as adequate to support a conclusiomMartin, 894 F.2d at 1529
(quotingBloodsworth 703 F.2d at 1239). If supported by substantial evidence, the

court must affirm the Commissioner’s factual findings even if the preponderance

of the evidence is against those findingSee id. While judicial review of the



ALJ’s findings is limited in scope, it “does not yield automatic affirmandeaimh
847 F.2d at 701.

In contrast to the deferential review acemdthe Commissioner’s factual
findings, “conclusions of law, including applicable review standards, are not
presumed valid” and are subject to de novo revibiartin, 894 F.2d at 1529. The
Commissioner’s failure to “apply the correct legal standardsooprovide the
reviewing court with sufficient basis for a determination that proper legal
principles have been followed” requires reverdél.

lll. Statutory and Regulatory Framework

To qualify for disability benefits, a claimant must show the “inability to
engage in any substantial gainful activity by reason of any medically determinable
physical or mental impairment which can be expected to result in death or which
has lasted or can be expected to last for a continuous period o ttdetwelve
months.” 42 U.S.C. § 423(d)(1)(A); 42 U.S.C. 8§ 416(i)(1). A physical or mental
impairment is “an impairment that results from anatomical, physiological, or
psychological abnormalities which are demonstrated by medically acceptable
clinical and laboratory diagnostic techniques.” 42 U.S.C. § 423(d)(3).

Determination of disability under thecArequires dive-step analysis. 20
C.F.R. 8 404.1520(a). Specifically, th&J must determine in sequence:

(1) whether the claimant is currently unemployed;



(2) whether the claimant has a severe impairment;
(3) whether the impairment meets or equals one listed by the Secretary;
(4) whether the claimant is unable to perform his or her past work; and

(5) whether the claimant is unable to perform any werkhe national
economy.

See McDaniel v. Bowe00 F.2d 1026, 1030 (11th Cir. 1986). “An affirmative
answer to any of the above questions leads either to the next question, or, on steps
three and five, to a finding of disability. A negative answer to any question, other
than step three, leads tadatermination of ‘not disabled.”ld. (citing 20 C.F.R.
§416.920(a)f)). “Once [a] finding is made that a claimant cannot return to prior
work the burden of proof shifts to the Secretary to show other work the claimant
can do.” Foote v. Chater67 F.2l 1553, 1559 (11th Cir. 1995). However, the
claimant ultimately bears the burden of proving that he is disabled, and,
“consequently he is responsible for producing evidence in suppors cfam.”

See, e.g.Ellison v. Barnhart 355 F.3d 1272, 1276 (@1 Cir. 2003) (citing 20
C.F.R. 8 416.945(a), (c)).

The Act precludes an award of benefits when drug or alcohol abuse is a
contributing factor material to the finding of disability.See 42 US.C.
8423(d)(2)(C); 20 C.F.R. 804.1525. Thus, if a claimarg found disabled and
medical evidence of substance abuse exists, the ALJ must determine whether the

substance abuse is a contributing fadtoithe finding of disability 20 C.F.R.
5



§404.1535(a). To do so, the ALJ must evaluate which of the claimdntscal
and mental limitations would remain if he stopped using drugs or alcohdhamd
decide whether any of those remaining limitations would be disablidg.at
§ 404.1535(b)(2).
I\V. The ALJ’s Decision

In applying thefive-step analysis, the ALJ first determined tih&iotenmet
the insured status requirements of Awd throughthe date last insured, and tHa
had “not engaged in substantial gainful activity since July 2, 2018 alleged
onset date” of is disability. R.13. The ALJ proceeded to Step Two, finding that
Wooten had the severe impairmendf “anxiety, postraumatic stress disorder,
alcohol abuse disorder, [and] cervical degenerative changes, status post anterior
cervical discectomy and fusion at-64ndC56 . ...” R. 14.The ALJ also found
that Wooten suffered from nesevereknee and heatimpairments Id. At Step
Three, the ALJ concluded th&Yooten’s “impairments, including the substance
use disorder, meet sections 12.04, 12.06, and 12.090@FRG0Part 404, Subpart P,
Appendix 1 (20 CFR 404.1520(d)).” R. 15.

Because Wooten cannot be considered disabled if substance abuse is a
“contributing factor material to the [ALJ’s] determination that [Wooten] is
disabled,” 42 U.S.C. § 423(d)(2)(C), the ALJ did not find Wooten disabled at Step

Three. Rather, in accordanagh the SSA'’s regulations, the ALJ returned to Step



Two and found that Wooten would continue to have severe impairments if he
stopped the substance udR. 15. The ALJ then found that if Wooten “stopped the
substance use, [he] would not have an impairment or combination of impairments
that meets or medically equals any of the impairments listed in 20 CFR Part 404,
Subpart P, Appendix 1 ... R. 16. Next, the ALJ determine@ooteris residual
functional capacity (“RFC")f he stopped the substance us@ating that:

[Wooten] would have the [RFC] to perform light work, . except he

occasionally can lift and/or carry including upward pulling 20 pounds

occasionally and 10 pounds frequentlfHe can stand and/or walk

with normal breaks . .and sit with normal breaks for a total of six

hours in an eighhour workday. He occasionally can climb ramps

and stairs but cannot work on ladders, ropes, or scaffolds. He

occasionally can balance, stoop, kneel, crouch and crawl. He

occasionally can reach ovedd bilaterally. He should avoid

concentrated exposure to extreme cold, extreme heat. He cannot work

around hazardous machinery or unenclosed heigHtsis limited to

simple routine tasks. He can have occasional contact wih co
workers, supervisorsnd the general public.

R.17.

Based onWooteris RFC, and relying on the testimony of a VE, the ALJ
found at Step Four th&W/ootenis unable to perform any past relevant work. R.
23. The ALJ then proceeded to Step Five, where, basedaoteris RFC, a@e,
prior work experience, and the VE's testimony, the ALJ concluded that if Wooten
stopped the substance us$e, significant number of jobs exist in the national
economy that he could perfofmncluding hand packager, assembler, and garment
folder. R.24. As a result, the ALJ concluded that “[b]Jecause the substance use

v



disorder is a contributing factor material to the determination of disability,
[Wooten] has not been disabled within the meaning of the [] Act at any time from
the alleged onset date thugh the date of [the ALJ's] decisidnld.
V. Analysis

On appealyWooten argues th#he ALJ erred by (1) rejecting the opinions of
his treating physician2) failing to give weight to Wooten’s disability ratingpfn
the Veterans Administration, and (3) failing to properly evaluate Wooten’s
credibility. Doc. 10 at 329 A central issue running through Wooten'’s arguments
Is whether the ALJ erred bsejecting Wooten’s testimony that he had stopped
drinking alcohol Thus, the court begins by addressing that issue before turning to
Wooten'’s other arguments.

A. Whether Substantial\idence Supports the Alsi’'Determination that
Wooten’s Alcohol Abuse Was Not in Remission

As discussed above, the Afalund that, with alcohol dependence, Wooten'’s
mental impairments meet listings 12.04, 12.06 and 120&h deal withaffective
disorders, anxiety related disorders, and substance addiction disdrddrs. But,
the ALJ ultimately concluded th&Vooten is not disabled within the meaning of
the Act because Wooten’s alcohol dependence is a contributing factor material to
the finding of disability. R. 24The ALJ’s conclusion hinges on his determination
thatWooten was still abusing alcohiol thesummer of 2014 and at the time of the
hearings and the ALJ’s decisioBeeR. 15, 19
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Wooten'’s records reflect that began drinkindgheavily afterreturning from
Iraq in 2004. SeeR. 572 681. Wooten went to the VA on October 23, 2013 for
treatment of his alcohol abuse because, among other thHiegsyas having
“increased vigilance, irritability, isolating, poor crowd tolerance, nightmares, and
depression.” R. 572.The VA admitted Wooten to an -jpatient treatment
program, where he remaineadtil Decemberl(, 2013. R. 572600, 637 The VA
treamentrecords reflect thatVootenbenefitted from the programnd state that
“Wooten maintained sobriety throughout his duration in the treatment program”
and “met his goal of abstaining from alcohol.” R. 638, 6883 661. At the
administrative hearings in this matt&ooten testified that he stopped drinking
when he enterethe VA treatmentprogram. R. 9®7, 104" The ALJ rejected
Wooten’s testimony on that point and found that Woatentinued to buse
alcohol

In reaching that decision, the ALJ gave substantial weight toghnon of
the medical expert, DiStrahl, who testified at the third hearing that Wooten’s
mental impairments are made worse by ongoing alcohol abuse.l5FR6.

Specifically Dr. Strahl testified that Wooten's/A records contain “clear

evidence” that Wooten was still drinking alcohol in June 2014. R.Al®ong

! Wooten reported to Dr. Alan Blotcky that he stopped drinking in January 2014 t¢he da
thathe claimed the VA treatment program endd®l 1004. Dr. Strahl, the medical expert who
testified at Wooten’s heiags, expressed no concern abous tliscrepancy regarding when
Wooten stopped drinking, R. 48-49.
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other things Dr. Strahl contends that the VA recorfiem March— December
2014 state that Wootershould “set a date to quit drinking ideally within two
weeks” R. 53 But, the records contain no such statemesiated to alcohol
Rather the statements in questiamgunseling Wooten to “[s]et a quit date, ideally
within 2 weeks' refer to Wooten’suse of tobacco productsR. 1098 1111 It is
unclearhow and to what exteriDr. Strahls incorrect interpretation of the VA
records colored his opinionabout whether Wooten’s alcohol abuseas in
remission

Moreover, areview ofthe VA treatment records also questions Dr. Strahl’s
opinion that Wooten was still drinkingn the summer of 2014.As Dr. Strahl
points outtherecords contain statements dated June 9 and September 9, 2014 that
Wooten has “cut back on the alcohol a lot.” R. &de alsaR. 1099, 1102. Dir.
Strahl notes that cutting back on alcohol is not necessarily the same as quitting. R.
54. Although this is indeed generally the casés not aclearadmissionherethat
Wooten was still drinkindpecaus&Vooten’'s September 9, 2014 treatment notes do
not list alcohol dependence or alcohol abuse as active probRMme99.

In addition to relying on Dr. Stralthere are other contentiorisat cause the
court to questiorwhether substantial evidence supports the’aldetermination.
First, as the ALJ notedWooteris June 9, 2014 treatment noteslude alcohol

dependence (diagnosed on August 21, 2013) and alcohod gbiagnosed on

10



December 12, ZW) in a list of almost forty active problems. R. 1188e alsR.

18. However,the June treatment notes do not identify alcohol abuse or
dependence as a current diagapbut rather identify Wootesonly diagnosisas
PTSD R. 1103, 1105. In addition, the list of Wooten’s active problerfism

June 2014also includes a diagnosis of indigestion from 2013 and a diagnosis of
chest pain from 2004R. 1103. Thereforat is not clear if the Jun2014list of
active problems was current.

Second, lte ALJ also notes that Wooten’sngu9, 2014 treatment records
show that Sondra Wilder, a nurse practitipmecommended that Wooten “slowly
taper alcohol as discussed.” R. 18. IndéeelVA treatment notes frorVooten’s
appointments with Ms. Wildeon December 30, 2013viarch 10, 2014; June 9,
2014; September 9, 2014; and December 10, 2€dmtain a section titled
education that includes the recommendatfslowly taper alcohol as discussed”
along with four otherrecommendations R. 644 1095, 1100, 1105, 1109
However, reamentnotes from those dates also reflect that Wooten denied alcohol
use, and, as noted above, the VA removed alcohol dependence and alcohol use

from Wooten’s diagnoses and list of active probleiasng that time period See

2 VA treatment notesated December 30, 2014 inckdboth PTSD and alcohol abuse as
Wooten’s diagnoses. R. 644.
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R. 109495, 10991100, 1107 The ALJdoesnot discuss those aspects of the
recordsin his decisioror explain why he found them less credible.

Finally, in reaching his decision that alcohol abuse is a contributing tacto
Wooten'’s disabilitythe ALJ stateshat“[w]ith regard to alcohol abuse, . . . the last
evidence from the Veterans Administration is dated more than a year before the
hearing, and this indicated that [Wooten] was drinking but functioned better when
he did not drink.” R. 19. However, the most recent treatment notes in the record
from the VA are datedecember 10, 2014ust one month before the second
hearing and five months before the third hearing before the, Abhdthose notes
make no mention ofWooten drinking. SeeR. 109495. Rather the notes
explicitly statethatWooten denied alcohol use, and alcohol abuse is not identified
as one of Wooten’s diagnoses or active probleids Once again, however, the
ALJ did not discuss tho3éA recordsin his decision.

As the record currently standsit seens te ALJ focusedonly on the
evidence that supports his decision that Wooten’s alcohol abuse was not in
remissionand ignorecentriesthat support Wooten'’s testimony that teed stopped
drinking. When theALJ “focus[eg upon one aspect of the evidence and ignore[es]
other parts of the record . . . , [the couddnnot properly find that the
administrative decision is supported by substantial evidérideCruter v. Bowen

791 F2d 1544, 1548 (11th Cir. 1986Dn remandthe ALJ shouldeconsidethe
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medical evidence regarding Wooten’s alcohol abusecansgultwith Dr. Strahl, or
another medical expert, as necessary, to determine if indeed Woatestill
abusing alcohol and if Wooten’s alcohol abuses a contributingfactor material
to the determination of disability

B. Whether he ALJ Erred by Giving Little Weight tdhe Opinions of
Wooteris TreatingPhysician

Wootenargues that the ALJ failed to properly weigh the opinionsisf
treating physician, Dr. S. Keith MorrowDoc. 10at 31-39. The ALJ must give
“substantial or considerable weight” to the opinion of a treating physician “unless
‘good cause’ is shown.”Phillips v. Barnhart 357 F.3d 1232, 1240 (11th Cir.
2003) (citingLewis v. Callahan125 F.3d 1436, 1440 (#1Cir. 1997)). “Good
causeexists ‘when[]: (1) [the] treating physician’s opinion was nbblstered by
the evidence; (2vidence supported a contrary finding; or (3) [the] treating
physician’s opinion was conclusory or inconsistent with the doctor’s own medical
records.” Winschel v. Comm’r of Soc. Se831 F.3d 1176, 1179 (11th Cir. 2011)
(quoting Phillips v. Barnhart 357 F.3d 1232, 1241 (11th Cir. 2004)). The ALJ
must clearly articulate the reasons for giwing substantial or considerable weight
to a treating physician’s opiniongd.

In particular, Wooten contends that the ALJ should have given more weight
to opinions contained ia February 24, 2014 letter from Dr. Morroweedoc. 10
at 33. In the letter, Dr. Morrow states that “Wooten has multiple medical problems

13



that now preclude him from being able to return to work.” R. 995. He further
opined that Wooten’s medical problems “have greatly impacted [his] quality of
life” and that “Wooten [] has episodes of severe insomnia, agitation and difficulty
focusing.” Id. The ALJ considered those opinions, but gathemlittle to no
weight. R. 19-20.

As an initial matterDr. Morrow’s opinionthat Wootenis precluded from
retuming to work isnota medical opinion, but imsteada legal issueeserved for
the CommissionerSee20 C.F.R. 804.1527(d)Coheley v. Soc. Sec. Admin07
Fed. Appx. 656, 659 (11th Cir. 201 Hutchison v. Astrue408 Fed. Appx. 324,
327 (11th Cir. 2011) (finding that an opinion regarding whether a claimant “could
hold a job is a vocational opinion, not a medical one” and is a “questionedder
the ALJ"). As such, tb opinionis not entitled to any weightsee 20 C.F.R.
8§404.1527(d)(3), and th&LJ did not err by givingt no weight.

With respect to the remaining opinions expredsgdr. Morrow, the ALJ
gave those opinions little weight in part because Dr. Morrow failed to provide
medical evidence to support his assessment. R.VZ0ile thatis true as to the
letter Dr. Morrow providedWooten’s medical record is replete with records that
support Dr. Morrow’s assessmenmcluding Dr. Morrow’s own diagnose of
Wooten with PTSD, anxiety, and depressidR. 406, 420, 998, 106002, 1122,

112425, 1129.In any event, ultimately, it seems tAeJ gave little weight to Dr.

14



Morrow’s opinions because Dr. Morrow “did not consider the impact of alcohol on
[Wooten’s] ability to function.” R. 20. Indeed, nowhere in Dr. Morrow’s opinion
does headdress the impact, if anypf Wooten’s alcohol abuse on Wooten’s
medical conditions.In that regard, good aae exists for the ALJ to disregard the
opinion. Howeverbecausehe ALJ’s finding that Wooten'’s alcohol abuse was not
In remission is not supported by substantial evidesee,pp. 8-13, supra on
remand, fi the ALJ deérminesthat Wooten’s alcohol lause is in remission, then
the ALJ should revisiand reweigh the opinions in Dr. Morrow’s February 24,
2014 letter.

C. Whether the ALJ Erred by Giving No Weight to Wooten’s Disability
Determination from the VA

Wooten contends that the ALJ committed reversible errdaifiyg to give
great weight to his disability determination from the MBoc. 10 at 3%42. Under
SSA regulations, a disability determination by another federal agency is not
binding on the SSA. 20 C.F.R.484.1504. Neverthelessin this Circulit,
“although the VA'’s disability rating is not binding on the SSA, it is evidence that

should be tyen great weight.” BrownGaudetEvans v. Comm’r of Soc. Sg673
Fed. Appx. 902, 904 (11th Cir. 2016) (quotiBgady v. Heckler724 F.2d 914,
921 (11th Cir. 1984)) (alteration in original omittedJhat is not to say that an
ALJ cannot discount a dibility determination from the VA, instead, “the ALJ

must seriously consider and closely scrutinize the VA’s disability determination
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and must give specific reasons if the ALJ discounts that determiriatebr(citing
Rodriguez v. Schweike40 F.2d 682686 (5th Cir. 1981)).

Here, the VA issued a rating decision giving Wooten a seventy percent
disability rating effective January 1, 2014 due to Wooten's PT$D 27981.°2
The ALJrecognized the VA'’s disability rating, but did not assign it weightibsc
“a review of the determination show this rating is based entirely upon the
subjective statements of [Wooten] to the VA, and the VA ratings did not include
the effects of alcohol abuse as contributing factors to the disability . . . .” R. 19.
As an inital matter, the ALJ erred by stating that the rating is based entirely upon
Wooten’s subjective statements. Instead, the rating identifies eleven different
items that support the decision, including a review of WooteWA medical
recordsand a March @, 2014 examination by a VA psychologist. R. 8@
However,the ALJ is correct thahe VA did not considewhetheralcohol abuse is
a contributing factoto the finding of disability, which the SS#&qgulations require
the ALJ to consider.SeeR. 19. That particular discrepancy between Ve
determination and the SS#&gulations provides good cause to discount the VA’s
disability determination. Sill, as discussed above, the ALJ's finding that

Wooten’s alcohol abusegas not in remission § not supported by substantial

% The VA gave Wooten a temporadysability rating of onéhundred percent effective
October 23, 201-Becember 31, 2013 based on higpatient stay in the VA treatment program.
R. 279-80.
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evidence. Thus, on remand, if the ALJ determitieat Wooten'’s alcohol abuse
was in remission, then the ALJ must revisis assessment diie VA’s disability
determination.
VI. Conclusion

Based on the foregoing, the court concludes that the ALJ's finding that
Wooten’s active alcchol abuse was a contributing factor material to the
determination of disability is not supported by substantial evideAoeordingly,
the courtREVERSES the ALJ’s decision denying benefits aREEMANDS for
further consideration consistent with this Menmatam Opinion. Specifically, the
ALJ should revisit his finding related to Wooten’s current alcohol use and the
extent it is based on Dr. Strahl’s erronemisrpretation of the VA records. If, on
remand, the ALJ finds that Wooten’s alcohol abuss maemission, then the ALJ
must revisit his assessments of Dr. Morrow’s February 24, 2014 opinions and the
VA'’s disability determination.

DONE the25thday of September, 2018

-—Asladu-p M-Hw-—__

ABDUL K. KALLON
UNITED STATES DISTRICT JUDGE
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