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FOR THE NORTHERN DISTRICT OF ALABAMA
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ELLIS TODD WADE,
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NANCY A. BERRYHILL,
DeputyCommissioner for
Operations of th&ocial Security
Administration
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Defendant.

MEMORANDUM OPINION

The plaintiff, Ellis Todd Wade, appeals from the decision of the
Commissioner of the Social Security Administration (“Commissioner”) denying
his application for a period of disability, Supplemental Security Income (“SSI”)
and Disability Insurance Benefits (“DIB”). Wadetimely pursued and exhausted
his administrative remediesand the decision of the Commissioner is ripe for
review pursuant to 42 U.S.C. 88 405(g), 1383(c)[@)e parties have consented to
the exercise of dispositive jurisdiction by W@nited States Mgidrate Judge

pursuant to 28 U.S.C. § 636(c). (Das).
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l. I ntroduction

Wadewas 47yearsold on the date of the ALJ’s opinion(Tr. at18, 145).
He graduated from high school in 1989Tr. at 180). He previously workeds a
supervisor at Houston Woo8roducs, Inc., from 1989 until 2013, building
furniture and operating heavy machiner¢Tr. at 159, 180). He also wasself
employed as a livestock rancher in 2014. (Tr. at 49, 15%daslaims thathe
became disabled oMlay 3, 2013 due tobilateral hip replacements, high blood

pressure, high cholesterol, “numbness in feet and legs,” “chronic pain in both

FE I 11

shoulders,” “severe pain in legs and hips,” and “border line diab[eteq]Tt. at
179. At the ALJ’'s hearing,however,he amended his disability onset date to
December 29, 2014. (Tr. at 10, 30).

When evaluating the disability of individuals over the age of eighteen, the
regulations prescribe a fiveep sequential evaluation procesSee20 C.F.R.
88404.1520, 416.92Gsee also Doughty v. Apfel45 F.3d 1274, 1278 (11th Cir.
2001). The first step requires a determination of whether the claimant is “doing
substantial gainful activity.”20 C.F.R. 88 404.1520(a)(#)(416.920(a)(4)). If
heis, the claimant is not disabled and the evaluation stéghs.If he is not, the
Commissioner next considers the effect of all of the physical and mental

impairments combined20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(iHhese

impairments must be severe and must meet the durational requirements before a
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claimant will be found to be disabledd. The decision depends on the medical
evidence in the recordSee Hart v. Finchd40 F.2d 1340, 1341 (5th Cir. 1971).

the chimant's impairments are not severe, the analysis sto@f. C.F.R.
88404.1520(a)(4)(ii), 416.920(a)(4)(i))Otherwise, the analysis continues to step
three, which is a determination of whether the claimant’'s impairments meet or
equal the severity of aimpairment listed in 20 C.F.R. Pad04, Subpart P,
Appendix 1. 20 C.F.R. 88 404.1520(a)(4)(iii), 416.920(a)(4)(iilj.the claimant’'s
impairments fall within this category, he will be found disabled without further
consideration. Id. If they do not, a determination of the claimant’s residual
functional capacity will be made and the analysis proceeds to the fourth step.
20C.F.R. 88 404.1520(e), 416.920(e). Residual functional capacity (“RF@M) is
assessment, based on all relevant evidence, of a claimant’s remaining ability to do
work despite hismpairments. 20 C.F.R. § 404.945(a)(1).

The fourth step requires a determination of whether the claimant’s
impairments prevent hinfrom returning to past relevant work20 C.F.R. 88
404.1520(a)(4)(iv), 416.920(a)(4)(iv)f the claimant can still do higast relevant
work, the claimant is not disabled and the evaluation stdgs.If the claimant
cannot do past relevant work, then the analysis proceeds to the fiftHdteptep
five requires the court to consider the claimant's RFC, as well as the claimant’s

age, education, and past work experient@rder to determine if hean do other
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work. 20 C.F.R. 88 404.1520(a)(4)(\W16.920(a)(4)(v).If the claimant ca do
other work, the claimant is not disablettl. The burden is on the Commissioner
to demonstrate that other jobs exist which the claimant can perform; andhance
burden is met, the claimant must prove his or her inability to perform those jobs in
order to be found disabledones v. Apfell90 F.3d 1224, 1228 (11th Cir. 1999).

Applying the sequential evaluation process, the ALJ foundwWlaetemeets
the nondisability requirements for a period of disability and DIB and was insured
throughDecembeB1, 20B. (Tr. at12). He further determined th&¥adehas not
engaged in substantial gainful activity since #mendedalleged onset ohis
disability on DecembeR9, 2014 Id. According to the ALJthe plaintiff has the
following impairments thatre considered “sevérbased on the requirements set
forth in the regulationsarthritis with a history of bilateral hip arthroplasty, obesity,
hypertension, and hyperlipidemidd. However, he found that these impairments
neither meet nor medically equal any of the listed impairments in 20 C.F.R. Part
404, Subpart P, Appendix LTr. at13). The ALJ did not findWadés allegations
relatedto the limiting effects of his impairments beentirely credible(tr. at 14),
and he determined that he has the following residual functional capacity:

After careful considerationf the entire record, the undersigned finds

that the claimant has the residual functional capacity to perform light

work as defined in 20 CFR 404.1567(b) and 416.967(b) except he can

lift 20 pounds occasionally. He can stand and/or walk six hours and sit
six hours with a sit/stand option on the half hour for a few minutes
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while continuing to work. He cannot push or pull with the bilateral

lower extremities. He occasionally can climb stairs and ramps;

balance, kneel, crawl, stoop, and crouch. He cannot wairk
unprotected heights or climbing ladders, ropes, or scaffolds.
(Tr. at13).

According to the ALJWadeis unable to perform any ofidhpast relevant
work, he is a “younger individual,” and he has “at least a high school edytation
as those terms are defined by the regulatiqiis. at16-17). He determined that
“[tlransferability of job skills is not material to the determination of disability
because using the Mediedbcational Rules as a framework supports a finding
that the claimant is ‘nadlisabled,” whether or not he has transferable job skills
(Tr. at17). The ALJ found thatjobs exist in significant numbers in the naitad
economy that he can perforhspecifically as a furniture rental consultaagales
attendant, an@ bottling line attendantld. The ALJ concluded his findings by
stating that Plaintiff “has not been underdisability, as defined in the Social
Security Act, fromDecember 29, 2014, through the date of this decisi¢hr. at
18).

II.  Standard of Review
This court’s role in reviewing claims brought under the Social Security Act

IS a narrow one.The scopeof its review is limited to determining (1) whether

there is substantial evidence in the record as a whole to support the findings of the
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Commissioner, and (2) whether the correct legal standards were apessl.
Richardson v. Peralest02 U.S. 389, 390401 (1971);Wilson v. Barnhart 284

F.3d 1219, 1221 (11th Cir. 200ZJhe court approaches the factual findings of the
Commissioner with deference, but applies close scrutiny to the legal conclusions.
See Miles v. ChateB4 F.3d 1397, 1400 (11th Cir996). “Substantial evidence is
more than a scintilla and is such relevant evidence as a reasonable person would
accept as adequate to support a conclusiditthell v. Commissioner, Soc. Sec.
Admin, 771 F.3d 780, 782 (11th Cir. 2014)he court may no decide facts,
weigh evidence, or substitute its judgment for that of the Commissidfikrs, 84
F.3dat 1400 “The substantial evidence standard permits administrative decision
makers to act with considerable latitude, and ‘the possibility of drawing two
inconsistent conclusions from the evidence does not prevent an administrative
agency’s finding from being supported by substantial evidencd?drker v.
Bowen 793 F.2d 1177, 1181 (11th Cir. 1986) (Gibson, J., dissenting) (quoting
Consolo v. Fedral Mar. Comm’n 383 U.S. 607, 620 (1966))ndeed, even if this

court finds that the evidence preponderates agdwesCommissioner’s decision,

the Court must affirm if the decision is supported by substantial evideviides,

84 F.3d at 1400.No decision is automatic, however, for “despite this deferential
standard [for review of claims] it is imperative that tioert scrutinize the record

in its entirety to determine the reasonableness of the decision rea@rethés v.
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Bowen 815 F.2d 622, 624 (11th Cir. 198 Moreover, failure to apply the correct
legal standards is grounds for revers@ee Bowen v. Heckler48 F.2d 629, 635
(11th Cir. 1984).
[11. Discussion

Wadearguesthat the ALJ’s decision should be reversed and remanded fo
two reasons.First, he contedsthatthe ALJ failed to accord proper weight to the
medical source statement submitted by his treating physician, Dr. John Bivona
(Doc. 12, pp. 3-11). Second,the gaintiff contends thathe ALJ's RFC is not
supported by substantial evidence because the ALJ failed to properly consider
Dr. Bovina’s medical source statemeand as such, the RFC conflicts with the
medical record(Doc. 12, pp. 11-14).

Under prevailing law, atreating physician’s testimony is entitled to
“substantial or considerable weight unless ‘good cause’ is shown to the contrary.”
Crawford v. Commissioner of Social Secyri863 F.3d 1155, 1159 (11th Cir.
2004) (quoting_ewis v. Callahan125 F.3d 1436, 1440 (11th Cir. 1997)) (internal
guotations omitted).The weight to be afforded a medical opinion regarding the
nature and severity of a claimant’s impairments depends, among other things, upon
the examining and treating relationship thedical source had with the claimant,
the evidence the medical source presents to support the opinion, how consistent the

opinion is with the record as a whole, and the specialty of the medical s@eee.
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20 C.F.R. 88 404.1527(d), 416.927(dyurthermoe, “good cause” exists for an
ALJ not to give a treating physician’s opinion substantial weight when the: “(1)
treating physician’s opinion was not bolstered by the evidence; (2) evidence
supported a contrary finding; or (3) treating physician’s opinion was conclusory or
inconsistent with the doctor's own medical record$?hillips v. Barnhart 357

F.3d 1232, 1241 (11th Cir. 2004giting Lewis 125 F.3d at 1440)see also
Edwards v. Sullivan937 F.2d 580, 5884 (11th Cir. 1991) (holding that “good
causé existed where the opinion was contradicted by other notations in the
physician’s own record).

The ourt must alsaecognizethat opinions such as whether a claimant is
disabled, the claimant’s residual functional capacity, and the applicafion
vocational factors “are not medical opinions, . . . but are, instead, opinions on
issues reserved to the Commissioner because they are administrative findings that
are dispositive of a case; i.e., that would direct the determination or decision of
disability.” 20 C.F.R. 88 404.1527(e), 416.927(dJhe Court is interested in the
doctors’ evaluations of the claimant’s “condition and the medical consequences
thereof, not their opinions of the legal consequences of his [or her] condition.”
Lewis 125 F.3d at 1440Such statements by a physician are relevant to the ALJ’s

findings, but they are not determinative, as it is the ALJ who bears the

Page8 of 19



responsibility for assessing a claimant’s residual functional cap&asy,. e.g.20
C.F.R. § 404.1546(c).

Dr. Bivona submitted a medical source statement on Wade’s behalf
February 24, 2016(Tr. at 360362). In themedical source statement, DivBna
asserted that he believed Wade would “experience symptoms (pain) from his
underlying medical condition . . . [because] he hi&gteral hip replacemenfand]
suffers from chronic pain.” (Tr. at 360). Furthermore, DioBa noted that
“prolonged standing really exacerbates [Wade's] pain” and that “his gait is
abnormal due to hip problems.” (Tr. at 360). Morewer, Dr. Bvona contends
thatWade’s “inderlying medical conditions could reasonably be expected to cause
his subjective complaints” and that @é&'is [not] exaggerating his complaints of

pain, or malingering.” (Tr. at 3662)."

! Dr. Bivona alsoasserted that prolonged standing or sitting, in addition to maintaining a

work posture without the opportunity to recline, “during an [eight] hour workday would iecreas
the level of pain [that Wade] experiences.” (Tr. at-B&) Therefore, according fr. Bivona,

“the increase in his pain [would] be to such an extent that it would cause sericadtidistirom

job tasks and/or result in a failure to complete job tasks in a timely manner onhaorant
occasional basis during a typical workday and/or workweek.” (Tr. 361). However, these
assessmentspeak tathe plaintiff's RFC. It is wellsettled that the responsibility for assessing
the RFC of a claimant is a matter reserved to the AlSke20 C.F.R. 88 404.1527(e),
416.927(d). Under the regulations governing Social Security benefits, the RFC is notal medi
assessment; rather, it is “the most [the plaintiff] can do despite [his or her]tibmsta 20
C.F.R. 8§ 404.1545(a)(1). The RFC is based upon “all relevant medical and other evideace[] o
claimant’s remaining ability to work despite his impairmen€Castle v. Colvin557 F. App’x

849, 852 (11th Cir. 2014). However, the ALJ is required “to state with particularityetignt

he gives to different medical opinions and the reasons wiWcCloud v. Barnhart 166 F.
App’'x 410, 418 (11th Cir. 2006), citingharfarz v. Bower825 F.2d 278, 279 (11th Cir. 1987).
As previously stated, Dr.iBona’s statements are relevant to the ALJ’s decision, but they are not
determinative, because the ALddrs the responsibility for assessthg claimaris RFC. See,

e.g, 20 C.F.R. § 404.1546(c).
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The ALJ gave little wight to “[tlhe opinion of Dr. Bvona because it is
inconsistent with his treatment notes . ” . (Tr. at 15). Spedically, the ALJ

concludedhe following:

In a medical source statement of Februaty2D16, Dr. Bivona found
that “prolonged standing really exacerbdtdbe daimants “chronic
paii’ and “abnormal gait following bilateral hip replacements
(Exhibit 9F). He opined that'work posturé without the ability to
recline for eight hours would increase the level of pain such that the
claimant would suffer from serious distraction from job tasks and/or
failure to complete job tasks in a timely manner on more than an
occasional basis during a typical workday and/or work weei.the
contrary, treatment notes of June and October 2015 show that the
claimant had'no ataxic ga” (Exhibits 7F and 8f The claimant was
advised to “exercise routinely; being “counseled for physical
activity.” With regard to the level of pain, treatment notes wfel
2015 show that the claimastreprted arthritis pain of only &” on

a 10-point scale, far lessefsic] than that alleged at the hearing
(Exhibit 7F). In August 2015, treatment notes from Jasper Family
Practice shows that the claimant moved all of his extremities well
with no cyanosis, clubbing, or edema (Exhibit 8F). He was
encourged to exercise at least three times a week.

(Tr. at 15). Wadecontends that the ALJ failed to demonstrate good cause for
affording little weight to Dr. Bvona’s opinion Specifically,Wade asserts that the
ALJ impermissibly found that Dr. iBona’s medical source statement conflicts
with his own medical records. The Apdinted to the following inconsistemrs:

(1) numerous notations indicatirigo ataxic gait; (2) counseling by Dr. Bona to

exercise more; and (3)painlevel ofthree out of ten during one clinusit.
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The ALJ ered in affording little weight to themedical source statement
prepared by DrBivona. Themedical source statemestnotinconsistent witlDr.
Bivona’s records or theecord as a whole Each of thealleged inconsistencies
either de@snot exist onis misconstrued by the ALJ.

First, Dr. Bvona’s records do not conflict with his statement that Wade has
an abnormal gait. While DBivonaindicates that Wade does not present with an
ataxic gait, thiswotation does not indicate that Wade’s gait is normal. In fact, it is
possible to have an abnormal gait despite not presenting with an ataxiSegait.
Andrews v. Astrye917 F. Supp. 3d 624, 640 (N.D. Tex013) (“Although
Andrews gait was"slow andantalgi¢” it was*nonataxic’). An ataxic gait is “an
unsteady, uncoordinated walk, with a wide base and the feet thrown out, coming
down fird on the heel and then on the toes with a double @pit, The Free
Dictionaryhttps://medicadictionary.tlefreedictionary.com/ataxic+gait (last
visited September 21 2018); see also

https://www.hopkinsmedicine.org/neurology neurosurgery/centers clinics/movem

ent_disorders/ataxia/conditions/index.htnftAn unsteady, staggering gait is

described as an ataxic gait because walking is uncoordiaategppears to be ‘not
ordered.”). An ataxic gait is caused by neurologieddnormalitiesor disorders.
See What is Ataxia Johns Hopkins  Medicine, https://www.

hopkinsmedicine.org/neurology_neurosurgery/centers_clinics/movement_disorders

Pagellof 19


https://www.hopkinsmedicine.org/neurology_neurosurgery/centers_clinics/movement_disorders/ataxia/conditions/index.html
https://www.hopkinsmedicine.org/neurology_neurosurgery/centers_clinics/movement_disorders/ataxia/conditions/index.html

/ataxia/conditions/index.htm{last visited September 212018). Conversely,ma
antalgic gait is “a limp adopted so as to avoid pain on wdighting structures,
characterized by a very short stance phHseithout neurologicalinvolvement
Gait, The Free Dictionary, https://medicaldictionary.thefreedictionary.com/

ataxic+gait (last visited June 26, 2018) see also https://medical

dictionary.thefreedictionary.com/antalgic+géiaintalgic gait a limp adopted so as

to avoid pain on weigHbearing structures, characterized by a very short stance
phasé€’) (last visited September 21, 2018).

Importantly, when Dr. B’ona notes that Wade does not have an ataxic gait,
Dr. Bivona makes this notation in the “neurologic” category tbé physical
examination (Tr. at 303, 307, 310, 313, 327, 351). Therefore Bdonds own
records indicate thdhis notation does not speak to the existence of an abnormal
gait caused by pain from Waddebilateral hip replacements Furthermore,
Dr. Baalmann a doctor who provided an opinion to Alabama Disability
Determinationsservice noted that

The claimant ambulates with difficulty, but [he] is able to do so

without an assistive device. The claimant is able to get up and out of

the chair without difficulty. The claimant has difficulty getting on and

off the exam table. Gait is abnormal and is markedly myopathic (limp
with the left lower extremity).”
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Difficulty walking and sitting: There is decreased strength of the left

hip at 4/5 in all directions ad decreased range of motion of the left

hip, as described. Gait was slow and appeared myopathic with the left

hip being limped. No ambulatory assist device was needed.

(Tr. at 318). Therefore, Dr. Bona’s statement regarding Wade’s abnormal gait is
not inconsistenwith his own medical recordsr with Dr. Baalmann’sadditional
record Because the ALdnisunderstood the meaning of Dr. Bivosdreatment
notes the reference to the lack of dmataxic gait is not substantial evidence
supporing the ALJ’s conclusion that good cause existed to afford lideght to

Dr. Bivona’'s opinion.

Second, Dr. Bivona's records do not conflict with his statement that
“prolonged standing really exacerbates” Wade’s chronic pain problem and his
abnormal gait. (Tr. at 15, 360Because Dr. Bona counseled Wade to exercise
routinely and to exercise three times a week, the ALJ found thati@am&s own
records were inconsistent withis statement. However, the ALJ reviewed these
notations in isolation, devoid of contextTo hep manageWadeés metabolic
syndrome, Dr. Brona counseled Wad® “exercise routinely, avoid sugars and
sweets[consumelabsolutely no sugar beveraggmd] minimize starches.” (Tr.
at 311, 314, 328). Furthermore,achieve a healthy heart lifestyle (presumably to

lose weight andalleviate his hypertension and high cholesterd@). Bivona

counseled Wadé#o “exercise at least 3 times a week, keep blood pressure and
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cholesterolnormal, seek medical attention for any chest pain, [and] adhere to
medical plan.” (Tr. at 331).In other words,Dr. Bivona counseled Wade to
exerciseéo help with his other medical conditigmt tohelp alleviate his pain
FurthermorecounselingVadeto exercse does not indicate that DrivBna
believed that Wade was physically capablecofrpleing full-body exercises.
Conceivably, Wade couldompletea variety of exercises that would help alleviate
his hypertension and high cholesterdolit that would minimize the impact on his
hips,would not requirgrolonged standingand would noitmplicate his abnormal
gait. In fact, appoximately two weeks after Dr. i®na counseled Wade to
exercise three times per wedkade was unable to elevate his heart rate to its peak
rate during a cardiac streestbecause of his hip pain. (Tr. at 333). brtantly,
at his next visit, Dr. Bona counseled Wade to “rest, take meds if prescribed by
your doctor, apply heat8 times a day, try passive stretching if instructed by your
doctor, [and] notify us if no improvement after a few days” in response ioirpai
his spine. (Tr. at 352, 356).Dr. Bivona's opinion that prolonged standing
exacerbates Wade’s chronic pain and abnormal gait is not inconsistent with his

own records.

2 The ALJ had the duty to develop the record where there was confusion and ambiguity

the medical records To the extent, therefore, that Dr. Biad® recommendation afxercise
seemed inconsistemtith his finding that prolonged standing erabatedWadeés hip pain, he
should have undertaken to get clarification from Dr. Bivona about the nature of exbeise
recommended.
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Third, Dr. Bvona’'s records do not conflict with his statement that Wade
“suffers from chronic pain.” (Tr. at 15, 360Because the plaintiff reported a pain
level of three out of ten on the morning of June 20415, the ALJ found that Dr.
Bivona’'s statement regarding chronic pain was inconsistent with his own records.
Wade first reported hip and back pain on November 17, 2011, anBiNdna
prescribed Lortab to Wade. (Tr. at 302). On June 13, 2012, Wade reported
increased hip pain to DBivona and Dr.Bivonaagainprescribed Lortab to Wade.

(Tr. at 30305). Subsequently, DBivona diagnosed Wade with arthritis and
continued tgorescribe Lortab to Wade on August 6, 2013. (Tr. atBB)9 During

a clinic visit on May 28, 2014still before the amended alleged onset daiégde
reported a pain level of four out of teaused by his arthritignd Dr.Bivona noted

that the arthritis was chronic with an overall duration for yedis. at 312). Dr.
Bivona further noted that medications relieved the pain and changed Wade’s
prescription from Lortab to Norco.T(. 31214). On June 17, 2015, the visit that
the ALJ relies upon for the inconsistency, Wade again complained of arthritis, and
Dr. Bivonacontinued Wade’s prescription for Norco despite Wade reporting a pain
level of three out of ten. (Tr. at 32®). Dr. Bivonanoted that Wade has chronic
pain in his hips. (Tr. at 329). On August 19, 2015, Dr. Bovina continued to

prescribe Norco to Wade for his chronic pain syndrome. (Tr. at 331).
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Approximately two months later, on October 5, 2015, Wade complaifie
his arthritis, reporting a pain level of eight out of ten. (Tr. at 350). Bmona
ordered xrays of his hips, continued his prescription for Norco, and instructed
Wade to continueaising NSAIDS. (Tr. at 352). The-raysdid not reveal any
“evidence of fracture, dislocation or loosening of the hardware.” (Tr. at58)8
Additionally, the “[s]oft tissues [were] unremarkable.” (Tr. at 3%8§. Dr.
Lemak’s office also performed-rays on October 15, 2015, assessing “[b]ilateral
hip pain greater othe left of unclear etiology” and noting “generalized tenderness
to palpation[,] . . . trochanteric bursa was with some pain on motion[, and]
limitation of motion with internal or external rotation” during the physical
examination. (Tr. at 363). Therays however,revealed that the “prosthesis
appear[ed] to be in good position bilaterally.” (Tr. at 363). Finally, on February 8,
2016, Wade again complained of arthritis, reporting a pain level of seven out of
ten. (Tr. at 354).Dr. Bivonacontinued he Norco prescription, prescribed Mobic
for Wade to try, and advised Wade to discontiruge of overthe-counter
NSAIDS. (Tr. at 357). Thus, significant records demonstrate that Wade
experienced chronic pain based on consistent reports and assessrpairisaofl
prescriptions for Lortab and Norco despite reporting pain levels of three and four

out of ten during two clinic visits.Over time in late 2015 and early 2016, Dr.
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Bivona's records indicate that Wade was experienanegeasingas the levebf
pain went from three or four out of ten to seven or eight out of ten.

Dr. Bivonds opinion regarding Wade’s chronic pain is not inconsistent with
his own records.Dr. Bivona consistently notedVade’s complaints of pain and
arthritis, going baclas far asapproximately 2012and heconsistently prescribed
narcotic pain medications to Wade durihgs time As to his opinion regarding
Wade’s abnormal gait, while his records do not speak to an antalgicDgait,
Baalmanrs and Dr. Lemak’s examinations in 2015 corroborate Dkola’s
opinion regarding Wade’s abnormal gait. As to his opinion concerning exercises
the exercise counseling was intended to help treat Wade’s chronic metabolic
syndrome and high cholesteraiot to help alleviate his hip painin fact, as
Wade’s pain increased October 2015 anéfebruary2016 Dr. Bivonaretreated
from that advice and advised Wade to rest to minimize his pain.

Additionally, in his decision, the ALJ takes issue with the long periods of
time between Wade'’s clinic visits, often six to eight months at a t{ffie at 15).

The ALJ found that Wade “has received only very conservative routine treatment
since his hip replacementand no evidence suggests that his condition has
deteriorated or that he hagthysical decompensation of his condition near his
amended alleged onset date of disability or even at the original alleged onset date

of disability.” (Tr. at 15). Presumably, the ALJ believes that Wade did not go to
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see DrBivonabecause he was not in pain or because he was effectively managing
his pain without DrBivonds assistance. However, nothing in the record supports
this assumption. Without evidence in the record xplan the reason for long
gaps between visits, the ALJ speculass to the reason why Wade went many
months between visitand impermissibly relied on this speculation in setting the
plaintiffs RFC. SeeLynch v. Astrug358 F. App’x83, 87 (11th Cir. 2009)[A] n

undue degree @&peculations notsubstantiatvidence’).

The ALJ must, on remand, determine why Wade often did not visit Dr.
Bivona for six to eight months at a timeThe court notes thalvade vigted the
Jasper Family Practice Group on September 2, 2010. (Tr. at 287). However,
Wade did not again visit the Jasper Family Practice Group until April 22,, 201
explaining that he had not been to visit the clinic because he had “been out of
insurance. . .” (Tr. at 290). It is conceivable that insurance influenced the long
periods of time between clinic visits, nm¢cause ofthe absence or minimal effect
of his hip pain.

For these reasons, tleeurt finds that the ALJdid not havegood cause to
disregardDr. Bivonds medical source statememiirportedlybecauséiis opinions
were consistent with the record as a whdkeeCrawford, 363 F.3d at 11580;
Phillips, 357 F.3d at 124@1. Accordingly, sibstantial evidencdoes nosupport

the ALJ’s decision togive little weight to Dr. Bivona’'s opinionin the medical

Pagel8of 19



source statementherefore,it is premature to address the plaintiff's second issue
that the RFC is not supported substantial evidence.
V. Conclusion

Upon review of the administrative record, and considering &firofVadés
arguments, the Court finds the Commissioner's detisgnot supported by
substantial evidence and is not in accord with the applicablédaause the ALJ
improperly accordedlittle weight to the claimaid treating physicianThe
Commissioner’s decisiors due to beremandedor further consider DrBivona’s
opinion, together with any additional clarification of his treating advicé
separate order will be entered

DONE this 24* day of September2018.

N

T. MICHAEL PUTNAM
U.S. MAGISTRATE JUDGE
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