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Defendant.

MEMORANDUM OPINION

This case is before the court on Defendant Clatus JuhkjiDefendant”) Motion to
Dismissunder Federal Rules of Civil Procedure 12(b)(1), (6), and (7). (Doc. # 4). The Motion is
fully briefed (Docs. # #8) and is ripe for decision. After careful review, and for the reasons
explained below, Defendant’s Motion (Doc. # 4) is due tddr@ed
l. Background

Plaintiff Mid-South Tax Credit Partnerg“Mid -South”) is a limited partnership organized
in Delaware with a principal place of business in St. Louis, Missouri. (Doc. # 1 at {difjiffPl
AJY Management Group, Inc. (*AJY”) is a corporation organized in Missouh wiprincipal
place of business in St. Louis, Missourid.(at { 10). MidSouth and AJY (collectively,
“Plaintiffs”) allege that they are limited partners in Fayette Properties,(tthe Partnership”).

(Id. at T 1). The Partnership is a limited partnership organized under Alateiméaw. [d. at

24). Defendant, an Alabama resident, served alongside William H. Oswalgeseral partner

! Defendant is a retired Circuit Judge of Alabama’'$ dddicial District (Fayette, Lamar, and Pickens
Counties).
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until September 1, 2017 when Junkin and Oswiltdrew and disassociated from the Partnership.
(Id. at 11 2627) 2

Plaintiffs allege that ir2016, the General Partners made a claim for benefits arising from
several causes of action owned by the Partnership in associatidaranttonia Associates et al.
v. United States536 U.S. 129 (2002)Id. at { 30).As part of theFranconia settlementthe
Partnership received $184,912.2[@. @t § 31).According to Plaintiffs, Defendant and Oswalt
wrongfully diverted and misappropriated their share of the settlement fiohdst { 3)In support
of this contention, Plaintiffs point to languagetie Partnership Agreement, which provides that
“[a]ll profits, losses and credits . . . and all Net Cash Flow available fatbdisbn shall be
distributed in accordance with the following: 30% to the General Partners, 10% to tia Spe
Limited Partner, ath 60% to the Investment Partnership.” (Doc-# &t 50). Plaintiffs claim that
pursuant to the terms of the Partnership, 70% of the settlement funds should have beeedlistribut
to Plaintiffs (the limited partner and special limited partner of the PaHipgr (Doc. # 1 at 1 33

34). Instead, Plaintiffs contend that Defendant and Oswalt retained theaembivet—beyond the

2The court has a continuing obltgan toensure it hasubject matter jurisdictioaver thisproceeding. fiecout, on

its own initiative, requested the parties to submit supplemental briefing ethevhthe amourih-controversy
requirement is satisfied under 28 U.S§A.332(a) After full briefing andreview, te courtfinds that the amounrin-
controversy requiremeid satisfied Exxon Mobil Corp. v. Allapattah Servs., In645 U.S. 546, 559 (2005)When
the wellpleaded complaint contains at least one claim that satisfiesrtbarn-in-controversyrequirement, . . . the
district court, beyond all question, has origipaisdiction over that claim.”) Here,the court is satisfied thadid-
South’s damagesxceed the $75,000 threshaldhen consideringpoth compensatory and punitivendagesunder
Plaintiff's claim for conversionSee Indus. Techs., Inc. v. Jacobs B&TR So. 2d 819, 826 (Ala. 2003 @nversion

is anintentionaltort. . . . ‘The intent required is not necessarily a matter of conseimmgdoing. It is rather an inten
to exercise a dominion or control over the goods [of the plaintiff] wiidh fact inconsistent with the plaintiff's
rights.” Intentional torts ordinarily carrmyunitive damagesif the jury chooses tawardthem.” (citations omitted))
Blackwell v. Geat Am. Fin. Res., Inc620 F. Supp. 2d 1289, 1290 (N.D. Ala. 20@9)]n ‘determining the
jurisdictional amount in controversy in diversity cases, punitive dantagsesbe considered . . . unless it is apparent
to a legal certainty that such cannot be recovered.” (citation omitteeALA. CODE § 6-11-20 (1987) Indeed,
Plaintiff suggests that Mi&outh’s damages fall close to $260,000. (Doc. #12, 8etausehe court is satisfied that
Mid-South’s claimexceedhe amount in controversy requireni the court may exercise supplemental jurisdiction
over AJY under 28 U.S.G§ 1367a). Exxon Mobil Corp.545 U.S. at 1256 (“[W]e find that § 13@Tearly and
unambiguously provides district courts with the authority in divefsiges]to exercisesuplementaljurisdiction
over . .. claims . .. who do not meet the minimaimountin controversyas long as the district court has original
jurisdictionover the claims of at least one of the [plaintiffs].”).
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30% designated to the General Partrgryiolation of the terms of the Partnership Agreement.
(Id. at § 35). Defendant and Oswalt then withdrew and disassociated from the Rigrtoers
September 1, 2017d( at | 36).

Plaintiffs assert thah late 2018they discovered the existence of the settlement and the
alleged misappropriation of the settlement funds and thenefoneptly emanded that Defendant
and Oswalt return Plaintiffs’ share of the fundd. @t 11 3738). Plaintiffs settled their dispute
with Oswalt, but they maintain that Defendant continues to possess and/or control $76,938.54 of
their outstanding sharg(ld. at ] 6, 39). As a result, Plaintiffs initiated this action on March 27,
2019. (Doc. # 1). In their Complaint, Plaintiffs assert three claims against Raefeihdeach of
contract {d. at 11 5667), conversionid. at 11 583), and breach of fiduciary dutyl( at 71 64
67).
. Standard of Review

A. TheRule 12(b)(1) Standard

Under Rule 12(b)(1), anttack on subject matter jurisdictias either facial or factual.
Lawrence v. Dunba®19 F.2d 1525, 15289 (11th Cir.1990. Facial attacks “requird[the court
merely to look and see if [the] plaintiff has sufficiently alleged a basisubject matter
jurisdiction and the allegations in his complaint are taken as true for the purposes of the motion.”
Id. at 1259 Ex Parte Safeway Ins. Co. of Alénc., 990 So. 2d 344, 349 (Ala. 2008) (“If a
defendant mounts a ‘facial’ challenge to the legal sufficiency of thetiffaigurisdictional

allegations, the court must accept as true the allegations in the complaint addrcesfactual

3 At oral argument held on September 3, 2019, the parties agreed that thet ratewant at issue is
$76,938.54Indeed, 70% of $184,912.20 is $129,438.54. However, Plaintiffs settled theiredigitu OswaltDoc.
# lat 1 3), for a sum of $52,500.00.¢., $129,438.54 $52,500.00 = $76,938.54).
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allegations of the complaint in the light most favorable to themowing party.” (citation
omitted).

Factual attackson the other handahallenge “the existence of subject matter jurisdiction
in fact, irrespective of the pleadingdd. at 1529.When the challengis afactual attack, “no
presumptive truthfulness attaches to plaintiff's allegations, and the eristedisputed material
facts will not preclude the trial court from evaluating for itself the meripsridictionalclaims”

Id. (quotingWilliamsonv. Tuckey 645 F.2d 404, 412 {6 Cir. 1981)) Ex Parte Safeway@90 So.
2d at 350 (“[A] court deciding a Rule 12(b)(frjotion asserting a factual challenge ‘must go
beyond the pleadings and resolve any disputed issues of fact the resolution oswhadssary

to a ruling upon the motion to dismiss.” (quotatmmitted)).

Here, although Defendaihias not been specificthe courtdetermineghat Defendant’s
attack is factual because it attacks mia¢ureof Plaintiff's lawsuit without going to the sp#ic
claims in the pleadingsndeed, Defendant’s contention is tfaintiff's claim is derivative If
that is so, the court would not have subjeetiter jurisdiction because the Partnership, which is
currentlyan unnamed party, would have to be joired its presence this litigation would
destroy complete diversityDoc. # 4 at 4)However, if Plaintiff's claim is direct, the court would
not needto evaluate subjeanatter jurisdiction any further becauysender ofthe Partnershijs
not requiredthus leaving complete diversity intagts discussed below, the court finihat the
Plaintiff's claim, properly characterizeds adirectclaim; therefore the court has subjectatter
jurisdiction because the Partnershgednot be joined.

B. TheRule 12(b)(6) Standard

The Federal Rules of Civil Procedure require that a complaint provide “fasttbplain

statement of the claim showing that the pleader is entitled to relief.” Fed.vRPC8(a)(2).



However, the complaint must include enough fatidgdise a right to relief above the speculative
level.” Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). Pleadings that contain nothing more
than “a formulaic recitation of the elements of a cause of action” do not mee8 Rtdadards,
nor do pleadings suffice that are based merely upon “labels and conclusions” ed “nak
assertion[s]” without supporting factual allegationd. at 555, 557. In deciding a Rule 12(b)(6)
motion to dismiss, courts view the allegations in the complaint in the lightfenasable to the
non-moving partyWatts v. Flalnt’| Univ., 495 F.3d 1289, 1295 (11th Cir. 2007).

To survive a motion to dismiss, a complaint must “state a claim to relief that is plausible
on its face. Twombly 550 U.S. at 570. “A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thatehdaaht is liable
for the misconduct allegedAshcroft v. Igbal 556 U.S. 662, 678 (2009). Although “[t]he
plausibility standard is not akin to a ‘probability requirement,”” the complaint chersionstrate
“more than a sheer possibility that a defendant has acted unlawtdlA’plausible claim for
relief requires “enough fact[s] to raise a reasonable expectation that discoViergweal
evidence” to support the claifiwombly 550 U.S. at 556.

In considering a motion to dismiss, a court should “1) eliminate any allegatiohs in t
complaint that are merely legal conclusions; and 2) where there arglesed factual
allegations, ‘assume their veracity and then determine whether they plausilyisg to an
entitlement to relief.”Kivisto v. Miller, Canfield, Paddock & Stone, PL€L3 F. Appx. 136, 138
(11th Cir. 2011)Yunpublished) (quotingm. Dental Assn. v. Cigna Cor®05 F.3d 1283, 1290
(11th Cir. 2010)). That task is context specific and, to survive the motion, the allegatishs m
permit the court based on its “judicial experience and common sense . . . to infehamotieet

mere possibility of misconductlgbal, 556 U.S. at 679f the court determines that welleaded



facts, accefed as true, do not state a claim that is plausible, the claims are due to be dismissed.
Twombly 550 U.S. at 570.
C. TheRule 12(b)(7) Standard

A party may move to dismiss a complaint under Rule 12(b)(7) and Rule 19 if a required
party cannot feasibly beined in the action. FedR. Civ. P. 12(b)(7) & 19(b)UnderRule19(a),
“[a] person. . .whose joinder will not deprive the court of subjewtter jurisdiction must be
joined as a party ifA) in that persois absence, the court cannot accord compédief among
existing parties; ofB) that person claimga substantial]interest relating to the subject of the
action.”Intersport, Inc. v. ITorn Tickets LLC896 F. Supp, 2d 1106, 1115 (N.D. Ala. 20R)le
19 sets out a twpart test for determiningghether an individual or entity is an indispensable party:
(1) whether the individual or entity in question should be joined; and (2) “[i]f the person should be
joined, but . . . cannot be, the court must analyze . . . Rule ttO¢letermine whether ‘inqelity
and good conscience the action should proceed among the parties before it, or stisoicbed,
the absent person thus regarded as indispensabéé&r Airways, Inc. v. British Airways, PL.C
182 F.3d 843, 847 (11 Cir. 1999);see alsd~ocus on the Family v. Pinellas Suncoast Transit
Auth, 344 F.3d 1263, 12780 (11h Cir. 2003) (quotations omittedyVeeks v. Housing Autbf
City of Opp, Ala.292 F.R.D. 689 (M.D. Ala. 2013Jhe partymaking thel2(b)(7) motion bears
the initial burden of showing that the person who was not joined is necessary for a justéidjudi
Weeks292 F.R.D. at 6992 (citation omitted).

As the Eleventh Circuit has heltfindings of indispensability must be based on stated
pragmatic considerations, especially the effect on parties and on litigdtioa.Torcise 116 F.3d
860, 865 (11h Cir. 1997). Moreover, if an indispensable party cannot be joined without destroying

subject matter jurisdiction, the court must use itgjoent in ascertaining the standards under Rule



19(b) to determine whether the litigation should contiha&er Airways, InG.182 F.3d at 848. In
making such determination, the court must balance (1) “how prejudicial a judgment woald be t
the nonjoined and joined parties, (2) whether the prejudice could be lessened depenkéng on t
relief fashioned, (3) whether the judgment without joinder would be adequate, and (4) wiesther t
plaintiff would have any alternative remedies were the case dismissed foimaien]” Id.
1. Analysis

Defendant argues that Plaintiffs’ claims should be dismissed for two redsiosis
Defendant contends that Plaintiffs lack standing to bring a direct action bebaysSeavenot
allegedthat they suffered a direct injury distinfcom that of the Partnership. (Doc. # 4 a8)1
Second, Defendant maima that Plaintiffscannotstate a proper derivative claim because they
deliberately omitted the Partnershim mdispensablgarty to this actionin order to preserve
diversity juisdiction (Id. at3-7). The court addresses each argument in turn and concludes that
Defendant’s Motion to Dismiss is due todenied

A. Plaintiffs Have Standing to Bring a Direct Action

As an initial matter, “[s]tatdaw determines whether a cause of action is direct or
derivative.” Hantz v. Belyew194 F. Appx. 897, 900 (11th Cir. 2006) (considering whether
shareholders’ fraud action against corporation was derivative rather tlea). ddursuant to
Alabama Codé& 10A-9A-9.01 “a partner maintaining a direct action. must plead and prove an
actual or threatened injury that is not solely the result of an injury sufferddeatened to be
suffered by the limited partnersHiBy contrast, a partn@naintaining alerivative actiorsueson
behalf of thdimited partnership to enforce a right of the limited partnersiiip8 10A-9A-9.02.
Both parties acknowledg@nd the court has confirmed throuigs independent researckhat

Alabama caselaw addressing whether a cause of action is direct or derivatige aldgsvithin



the context of corporations, not limited partnerships. (Docs. # 7 at 4; 8 at 5). For this teason, t
parties have looked tDelaware caselaw supplemet their arguments regarding Alabama law
The court agrees that Delaware case law is helpful and instructiiemattersraised in this case
that Alabama courts have yet to address. After examining the relevant caseltw th@deasons
explained balw, the court concludes that Plaintiffs’ claims are ditaims

Under Delaware law, the test fdeterminingwhether a claim is direct oedvative is set
forth in Tooley v. Donaldson, Lufkin & Jenrette, In845 A.2d 1031 (Del. 2004).ooleyinstructs
that “a court should look to the nature of the wrong and to whom the relief should.gui.1039.
Specifically,a court applyingrooleymust answer two questions: “(1) who suffered the alleged
harm (the corporation or the suing stockholders, individually); and (2) who wouldedbei
benefit of any recovery or other remedy (the corporation or the stockholders, inliipyRiual. at
1033. To prove a claim is direct rather than derivative, a plaintiff must “demortb@atbe duty
breached was owed to the stockholder and that he or she can prevail without showing an injury to
the corporation.ld. at 103®. Crucially, “[t{]he Tooleydirect/derivative test [for claims involving
corporations] is substantially the same for claims involving limi@dnerships.Culverhouse v.
Paulson & Co., InG.133 A.3d 195, 198 n.9 (Del. 2018ge Anglo AmSec Funds, L.P. v. S.R.
Glob. Int'l Fund, L.P, 829 A.2d 143, 149 (Del. Ch. 2003).

Although Defendant disagreesnglo Americarproves informativeThe Anglo American
decisionwasissuedby the Delaware Chancery Coagiproximately eight months befofeoley
and both cases discussed the law of derivative suits. Obviduaslieyprevails as controlling law.
Culverhouse v. Paulson & Co., In@91 F.3d 1278, 1281 1{th Cir. 2015).But Anglo American
is wholly consistent witffooley Indeedasthe Eleventh Circuibhasnoted, the analysis iiAnglo

Americanappears consistent with the analytical framework set forfloatey” Culverhousg791



F.3d at 1281.

In Anglo Americanthe Delaware Court of Chancerlarified the test for distinguishing
direct and derivative claims in the context of a limited partner&ip A.2dat 149-50.“In a
derivative action, the plaintiffues for an injury done to the partnership and any recovery of
damages is paid to the partnership. Conversely, in a direct action, the plaiggitosredresan
injury suffered by the individual plaintiff and damages recovered are paid git@tte plaintiff
who was injured Id. at 150. However, the court acknowledged that “the structure and function of
a limited partnership{as articulated in the limited partnership agreejn@uist also be taken into
consideratiorf.Id. This is so because:

the function and structure of the partnership itself may diverge from the derpora

model so dramatically that some claims, which in a corporate context might be

classified as derivativanustbe brought as direct claims in orderdnable the

injured parties to recover while preventing a windfall to individuals or entities

whose interests were not injured.
Id. at 151.

For example, the limited partreem Anglo Americanclaimed(at leastin part) that the
general partner withdrew als from the partnership’s capital account in violation of the
partnership agreement, thereby exceeding the balance in the addowthough the court
classified the limited partners’ injury as a diminution in value of the partnesshggets, found
that the structure and function of the partnership warranted deviation from the geleethar

“diminution of the value of a business entity is classically derivative far@d Id. at 15152.

Specifically, the partnership was structunegucha waythat whenever the capital assets of the

4 Similarly, in EI Paso Pipeline GP Co., L.L.C. v. Brinckerhdf62 A.3d 1248, 1255 (Del. 2016), the Supreme Court
of Delaware noted: “The Tooley direct/derivative test is substantially the same for claims involvingtdd
partnerships. While the test may be substantially the same, casesrig\ishited partnerships often present unique
facts relating to the provisions and structure of the limited pahippagreement and how it defines the rights and
respnsibilities of the limited partnefs(footnotes omitted) (internal quotation marks omitted).
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partnership were reduced, “the injury accrue[d] irrevocably and almost is@gdo the current
partners but [would] not harm those who later became partnérat 152 seeSeénoy Energy LP

v. Haven Real Estate Group, L2017 WL 1380619, at *8 (Del. Ch. Apr. 17, 2017) (cithkgglo
American noting that this Court in equity has recognized that direct claims exist when the entity
atissue is a mere pass through entity and the benefits flow diredtlyoldthe investor§. Because

that loss conferred only a “fleeting injury” to the partnership,Dbawarecourt found that any
recovery obtained in a derivative action would not “provide a remedy to wronged forrmarpart
nor to their (norexistent) succawrs in interest.Id. In concludinghat the limited partners’ claims
were direct, the court reasoned as follows:

Such newly admitted limited partners would receive a windfall ifphaetnership]

were to recover damages for diminutiorjagsetjvalue prior to their admission as

limited partners. Characterizing the plaintiffs’ claims as derivative would #ugs h

the perverse effect of denying standing (and therefore recovery) to partieeveno w

actually injured by the challenged transactionslevigranting ultimate recovery

(and therefore a windfall) to parties who were not.

Id. at 153.

Here, too, the terms of the Partnership Agreemezdted a situation where Defendant’s
alleged misappropriation #laintiffs’ share of thesettlement funds caused an immediate injury
only to Plaintiffs as the limited partnes§ the Partnership, but not to the Partnersts@ whole
According tothe Partnership Agreemetihe General Partners were entitled to only 30% of the
settlement funds; the rest was allocated to the Investment Partnership aneédia¢ [Smited
Partner(Doc. #1-1 at 50).Thus,Defendant’s alleged misappropriationasfamountin excess of
the 30% designated to the General Partoaunsed an immediate injury to oyarticularsubset
of the Partnership-the limited partnerdn fact, the Supreme Court of Delaware emphasized the

relationship between partners bound by a partnership agreement in stdtnadeytoes not apply

to contract rights[, and. . .limited partners canug directly to enforce contractual constraints in

10



the limited partnership agreemeénkl Paso Pipeline GP Co., L.L.C. v. Brinckerhdf62 A.3d
1248, 1255 (Del. 201§Jootnote omitted)Allen v. El Paso GP Co., L.L.90 A.3d 1097, 1110
(Del. Ch. 2014) ‘Because the limited partners suffered an injury to their contractuaksrigh
[stemming from the partnership agreement], the first prongooley supports characterizing
Counts | and Il [breach of tHemited partnershimgreement and aiding and abetting the breach,
respectively] aslirectclaims”).

Defendant argues that “[tlhe mere fact that the alleged harm is ultimately suffer@d b
the recovery would ultimately inure to the benefit of, the stockholders doesketa claim direct
underTooley” (Doc. # 17 at 2) (citing~eldman v. Cutaia951 A.2d 727, 733 (Del. 2008)
Defendant citeso Feldman arguing that although Plaintifteontend thathey suffereda specific
injury, their claim should not be consideracedt becausé is the Partnership whicsufferedthe
alleged harm, not Plaintiffslowever, the facts dfeldmanare tooremoteto apply to this case. In
Feldman the court analyzed hopro ratashares are to be distributed amaiigof a corporation’s
shareholders in proportion to their ownership interest. 951 A.2d at 733.

Feldmanis alsodistinguishable from #hinstant case because #rity involvedhere is a
partnershipnot a corporation, andlaintiffs’ claims are unique. Th&, they areasserted by one
group of partners against another. This is not a case ahetteckholdergor even all partners)
were injuredRather, theontentiorhere is thathelimited partners weréhe only onesnjured by
Defendant’s alleged condud@ hedistributionchallengedereis not a pro rata shateat allegedly
was improperly paid (or not paid) to all the partnership’s members. To the contrargnityi
Plaintiffs’ shareas defined by the Partnership Agreemémit isat issue

Indeed, both Defendant and tberrent general partner (who replaced Defendant in the

Partnershiphave not suffered arinjury because the General Partner share was already distributed
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when Defendant and Oswadtlegedly recovered their share (andurpotedly, more) of the
settlement fundsthe parties araotfighting abouthe procurement or receipt of the funds at issue,
but rathemhat occurred in thésandbox” (or how the parties operated in the sangbide court
believes that under Alabama lawamitiffs have sufficiently pleaded a distinct injury sufficient to
sustain a direct clairi See Green v. Bradley Constr., Iné31 So. 2d 1226, 1229 (Ala. 1983)
(“[wW]hen a stockholder alleges that certain wrongs have been committed by thetonpas a
direct fraud upon him, and such wrongs do not affect other stockholders, that one can maintain a
direct action in his individual name;®Gerber v.EPE Holdings, LLC2013 WL 209658, at *12
(Del. Ch. Jan. 18, 2013) (“Applying derivative rules to partmerselated claims can be troubling.
The source of the frustration may come from the impact that those rules have upoorttesrearit
of contractual rights, especially where, as a matter of contract, fiduciaigs chave been
eliminated. If the contractual rights of the limited partners sr@ependeritof the partnership’s
rights, then the claims will be considered direct.” (emphasis added)).
B. Fayette Properties, Ltd. IsNot an Indispensable Party

In determining whether a partnership is an indispensable, @afgnultimatequestion
centerson whether the action derivative or directln a derivative action, the partnership must be
a named partyBivens Gardens Off.l&g., Inc. v. Barnett Banks ofi&, 140 F.3d 898, 909 (11
Cir. 1998) (‘In apartnership derivativsuit, thepartnerships an indispensablearty.”). However,

in a direct action brought by a limited partragjainst a former general partngre partnership is

5 Under AldbamaCode 10A9A-9.01 (2016), “a partner may maintain a direct action against another partner
partners or the limited partnership . . . to enfdiee partner’s rights and otherwise protect the partner’s interests,
including rights and interests under the partnership agreement.”

6 Plaintiffs’ argumenthat this claim is direct and not derivatigeboth legally and logically supporte@ihat is, asa
matter of logic, fi the court accepted Defendant’s position and classified Plaintiiims as derivative, the new
general partner would receive a windfall in the form of a ifistion of a portion of the recovered fundsglo
American 829 A.2dat 153
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not deemed anndispensable partipecause the partnership generally did not sufgr harm
Muirfield (Delaware), LP v. Pitts, Inc17 F. Supp. 2d 600, 608 (W.D. La. 1998)irectactions

by limited or general partners. . render thepartnershipa fully dispensableparty.” (emphasis
added). Similarly, although not controlling, the Sixth Circiiits notedhat “a limitedpartnership
entity is not anndispensablgartyin a dispute between its partners, based on the commonsense
notion that so long as the constitugmatrtners are before the court, thartnershipis not an
indispensablgarty.” Hooper v. Wolfe396 F.3d 744, 749 {6 Cir. 2005).The court finds this
observation persuasive.

Here, Plaintiffs argue that Defendant has misappropriated partnarstgptfat, according
to the Partnership greement, belong tthem (Doc. # 7). Notwithstanding the fact that the
Partnership greement provids the foundation for Plaintiff’'s claims, thalleged harm was
inflicted on Plaintiffs and the injurywassuffered by Plaintifffas opposed tthe Partnership as a
distinct entity). To be surethere is no evidence that tHeartnership suffere@ny harm from
Defendant’s conductather,only Plaintiffs (i.e., the limited partnersjere harned It follows
inexorablythat in this context it is Plaintiffs who are entitled taecover damage—not the
PartnershipAnd, in such an instance, the Partnersimpgply will not be “significantly prejudiced
by a judgment rendered in its absen&é Hooper 396 F.3d at 749The Partnership is not an
indispensable party.

V.  Conclusion

For the reasons explained above, Defendant’s Motion to Dismiss (Doc. # 4) is due to be

denied. An Order consistent with this Memorandum Opinion will be entered.

DONE andORDERED this September 10, 2019.
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