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)
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)
)
INTERNATIONAL, INC., )

)

)

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Charlie Butler works for defendant Mercedgsnz U.S.
International, Inc. (“MBUSI”) as @aeam leader iMBUSI’s paint shop in Vance,
Alabama. According toMr. Butler, MBUSI gave him unfavorable performance
evaluations and failed to promote him because Adrisan-American Mr. Butler
asserts race discrimination claims against MBUSI uridée VII of the Civil
Rights Act of 1964 and Section 1981 of the Civil Rights of 1866

Pursuant to Rule 56 of the Federal Rules of Civil ProceddB})S| asks
the Court to enter judgment in its favor dfr. Butler's discrimination claims.
(Doc. 40). MBUSI also asks this Court to strike portions of the declaration Mr.
Butler submitted in response to the companyation for summary judgment.

(Doc. 59. For the reasons explained below, the Cguants in part and denies in
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part MBUSI's motion tostrike, and the Courgrants MBUSI’s motion for
summary judgment.
l. SUMMARY JUDGMENT STANDARD

“The court shall grardummaryjudgmentif the movant shows that there is
no genuine dispute as to any material fact and the movant is entitled to judgment as
a matter of law.” Fed. R. Civ. P. 56(a). To demonstrate that there is a genuine
dispute as to a material fact that preclusi@simaryjudgment a party opposing a
motion for summaryjudgmentmust cite “to particular parts of materials in the
record, including depositions, documents, electronically stored information,
affidavits or declarations, stipulations (including those made for pagof the
motion only), admissions, interrogatory answers, or other materials.” Fed. R. Civ.
P. 56(c)(1)(A). “The court need consider only the cited materials, butyit ma
consider other materials in the record.” Fed. R. Civ. P. 56(c)(3). When
considemg asummaryjudgmentmotion, the Court must view the evidence in the
record in the light most favorable to the rmving party and draw reasonable
inferences in favor of the nemoving party. White v. Beltram Edge Tool Supply,
Inc., 789 F.3d 1188, 119(11th Cir. 2015). The Court describes the evidence in

the summary judgment record accordingly.



[1.  RELEVANT FACTUAL BACKROUND

A. MBUSI and its Evaluation and Promotion Policies

MBUSI manufactures automobilas Vance, Alabama. (SeeDoc. 396,
1 2). MBUSI’s productionfacility includes a body shop, assembly shop, and paint
shop. (Doc. 34, p. 60). To staff the shopsViIBUSI employs hourly production
workerswho are organized inteamsundera team leader(SeeDoc. 3911, { 5).
Team leaders are hourly vkers who perform production womnd monitor and
direct team members tonsure team membeerform theirwork in an efficient,
safe, and satisfactory manngboc. 393, p. 34; Doc. 39, mp. 18-19; Doc. 3911,
1 5. MBUSI does notategorizeteam leaderss managers or supervisorand
team leaderdo not have authority to evaluate or discipline team memb&sc.
394, p. 19; Doc. 3%, p. 17 Doc. 3911, 1 5.

MBUSI's teamsof production workers are organized iggaupssupervised
by agroup leader (SeeDoc. 395, pp. 2323; Doc. 3911, 14). Group leadeyare
MBUSI’s front-line supervisors, and each group leader supervises several teams of
production workers. (Doc. 391, 1 4). @oup leaders perforraupervisory and
managerial duéis such ascounselingand evaluating team leaders and team
members (Doc. 394, pp. 1920, 23-24; Doc. 3911, 14).

Every year, goup leaders evaluathe team memberand teameadersin

their group and completen@&valuation form for eacemployee. Doc. 393, p. 41;



Doc. 394, pp. 2324; see alsdDoc. 392, pp. #18; Doc. 481, 1 5. To ensure
consistency a MBUSI manager, senior manager, and human resources
representative must review and sign off on each evaluation dompleted by a
group leader (Doc. 393, p. 41).

The evaluation and evaluation form for each teaember or teaneader
consists of two parts: a performance evaluation and appraisalregarding
potentialfor promotion. (Doc. 39, {3; see alsdoc. 392, pp. 20621; Doc. 481,
15. For the performance evaluation, a group leader consideesraleader’'sob
performance in ten specific areas and rétesteam leader’performancen those
areasas “S” for satisfactory or “N” fomeedsdevelopnent or not satisfactory.
(Doc. 392, pp. #17;, Doc. 393, p. 24; Doc. 39, p. 33). The group leader then
gives each team leader an ovemdiformanceating of S orN. (Doc. 393, pp.
23-24). To earn a overallSrating, a team leader mustesvefewerthan twoN'’s
in thetenspecificareas. (Doc. 32, p. 7). If a team leadereceives two or more
N’s on a performancevaluation, then the team leader receives an overall rating of
N. (Doc. 392, p. 3.

A team member “must have an overall ‘S’ Performance Evaluation rating

before a Potential Appraisal is completed.” (Doc239p. 8, 10, 12, 14)For the

! Jeff Burbank, MBUSI's human resources manager, testified that the statement
MBUSI’s performance evaluation form indicating tthab N’s results in an overall N rating is
just a guideline and that in sorsgcumstances, an employee may receive anativBrrating
even ifhe or she receives two or madsés, but Mr. Burbank could not give an example of an
enployee or received two or more N’s and an overall S rating. (Doc. 39-3, pp. 24-26).
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potentialfor promotionappraisala group leader rates each team leader as “needs
development” if he employeeis not ready for a promotioor “ready” if the
employeds ready for promotion tahe next level A group leader must explain the
reasons for the rating. (Doc.-29pp. 818).

According to MBUSI, “[p]Jromotions to group leader vacanaes highly
competitive.” (Doc. 3%, | 11). Before January2013, MBUSI posted group
leader vacancies by shofDoc. 393, mp. 56, 59 Doc. 396, 15). For exampleif
the paint shop had a vacancy for a group leader positi@i)SI postedthe
positiononly in the paint shop. SeeDoc. 393, pp.54, 56, 59). An interested
team leader couldpply for a posted group leadpposition and MBUSI’'s human
resources group compiled a listaligible applicants. $eeDoc. 393, pp. 5960).

To be eligible fora promotionto a group leader positidbetween January 2010
and January 2012n applicant had tbe an MBUSI team leadem the shop with
the openindor at least sixnonths,have an overall rating & onhis or hermost
recentevaluation and not have aurrent disciplinary actian (Doc. 393, pp. 60
61, Doc. 396, 16; Doc. 481, § 7. If ateam leader received an overaltingof N
on his or her evaluatigoreceding the openinghen he or she was naligible for a
promotion. (Doc. 32, p. 24 Doc. 394, pp. 3334).
Eligible applicants for a group leader position completed an assessment test

for the position. (Doc. 38, pp. 57, 6465; Doc. 396, 1 9). In additionMBUSI



interviewedthe applicants, solicited peer input abounthand completed a group
leader assessment feachapplicant. (Doc. 3%, 19). As with a team leader’s
potential appraisal, for his interview, peer input, and group leader assesament
applicant for a group leader position received an appraisal aflyteor “needs
development (SeeDoc. 396,  6). If a team leader received two or more
appraisals of “needs development” from those southes he or she could not be
promoted (Doc. 396, § 6). A team leader could receian appraisalof “needs
development” on his or her most receotential appraisaand still be eligible for
promotion if the team leader received appraisals of “readytie interview, peer
input, and group leader assessmerieeQoc. 396,  6). After evaluating the
appliants for a group leader position, MBUSI placed the names of eligible
applicants in a group leader candidate selection pool, and MBUSI's senior
management would select an applicant from that pool to fillvdmant group
leader position. (Doc. 36, 10).

MBUSI changed its promotion process in 2013 hadan advertising group
leader vacancies across the engireductionfacility so that a team leader in one
shop could learn about and apply Bogroup leadepositionin a different shop
(Doc. 393, mp. 23, 5556, 59, 6Q Doc. 396, §7; Doc. 481, 18). MBUSI made
the change “to open up more opportunities for [its] team leaders.” (De3;.[§9

55-56). Nevertheless, according to MBUSI, it generally only promoted team



leaders to group leader positions within gl@p ordepartment in whichthey
worked (Doc. 396, §7; Doc. 481, 1 §.

In 2013 MBUSI changed the requirements for team leagl@gibility for
promotion to a group leader position(Doc. 396, 7). To be eligible for
promotion,a team leadelnad to have been a team leader for at least six months,
not have any current corregdl action, and have an overall ratingSobn his or her
most recenperformanceevaluation. (Doc. 33, p. 60). In addition, beginning in
2013, a team lead&iad tohavereceivel a potential appraisadf “ready” an his or
her most recentevaluation and a team leader who had an appraisal of “needs
developmenttould not be promoted to a group leader positi@oc. 393, p. 62
71). As before, eligibleapplicants for a group leader position had to complete an
assessment test, and MBUSI evaluated applicants based on an interview, peer
input, and group leader assessmeBeeDoc. 396, 1 9).

B. Mr. Butler's Employment History with MBUSAnd Evaluations

Mr. Butler began working at MBUSI in September 2001 gsrauction
team membeimn the sealer group at MBUSI'’s paint shofDoc. 391, pp. 3536,
59, 62 Doc. 481, 12). On June 6, 2003vVIBUSI promoted Mr. Butler to a team
leader position in theealer group at the paint shop. (Doc-13%p. 6162, 9Q
Doc. 392, p. 4. Mr. Butlerremained in that position through the filing of this

lawsuit (Doc. 395, pp. 3435; Doc. 481, | 2). Mr. Butler has been ia team



leaderposition longer than any other current team leader at MBUs#eJoc. 39
4, pp. 6465; Doc. 481, 1 2 23.

Over the yearsseveral Caucasianmale group leaderssupervisedMr.
Butler’'s work, including Kevin McCurley,Jody Pinion, Danny Stamps, aifdby
Hicks. (Doc. 481, 1 2). During the relevant time period, Tim Smith, a Caucasian
male was themanager osenior manager of the paint shop and Mark Sediy,
African-American male, was thdepartment manager or assistant manager in the
shop. (Doc. 38, pp. 2829 Doc. 3910, 2; Doc. 3911, 11)? As the senior
manages of the m@int shop, Mr. Smith and Mr. Sellhad toreview and approve
Mr. Butler’'s annual evaluations. (Doc.-39, { 3 Doc. 3911, 6).

Mr. Butler routinelyfilled in for his group leader when tgeoup leader was
absent. (Doc. 39, pp. 118, 1333, Doc. 395, p. 38; Doc. 44, 1 3. In
particular, Mr. Butler filled in as a group leader for Mr. Stamps andWCurley
on numerous occasiofsMr. Stamps testified that he approached Mr. Butler about
filling in for him as group leader because “he could do the jdRbdc. 395, pp.
3940; Doc. 481, 13). Mr. McCurley admitted that Mr. Butler did a good job

when he filed in as group leader. (Doc.-39p. 58).

2 Mr. Selby’s ttle changed from assistant manager to department manageis foib h
duties remained the sameSegDoc. 3910, 12, n.1). Likewise, Mr. Smith’s title changed from
manager to senior manager, but his duties remained the same. (Doc. 39-11, | 2, n.1).

3 Mr. Stamps testified that Mr. Butler filled in for him approximately five to ten tinees p
year overtwo years. (Doc. 39, p. 39). Mr. McCurley testified that Mr. Butler filled in for him
between ten and fifteen times. (Doc. 39-4, p. 59).
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Mr. McCurleybecame Mr. Butler'group leadeim 2009. §eeDoc. 391, p.

85; Doc. 391, § 4). On September 16, 2009, Mr. Karley evaluatedVr. Butler.
(Doc. 392, p. 1314). Mr. McCurley rated Mr. Butler's performance as
satisfactoryin all areas, and happraised Mr. Butler as ready for promotigioc.
392, pp. 1314). After receiving the appraisal rating him as ready for promotion,
Mr. Butler applied for an open group leader positio in July 2010 and he
completed the group leader assessmentfoeeshe position (SeeDoc. 391, pp.
217-18; Doc. 392, p. 34 Doc. 396, § 3(d). Ultimately, MBUSI did not fill the
open group leader position in July 20X@oc. 396, 13(d))*

Jody Pinion became Mr. Butler's group leader in 2010, and Mr. Pinion
evaluated Mr. Butler on September 23, 20{Doc. 3913). Mr. Pinionrated Mr.
Butler's performance as satisfactary all areas and he appraised Mr. Butler as
ready for promotion.(Doc. 3913, pp. 12). Mr. Stamps thendcame Mr. Butler’s
group leader, and hevaluatedVr. Butler on September 27, 2011Doc. 392, pp.
15-16). In the 2011 evaluation, Mr. Stamps rated Mr. Butler's job performance as
satisfactoryin all areas, and happraised Mr. Butler as ready for promotion. (Doc.
39-2, pp. 1516).

Although Mr. Butler received appraisals ofeady for promotion in

Septembel010 and 2011, MBUSI did not have any openings for a group leader

* The record does not reflect why MBUSI did not fill the position.
9



position in the paint shop during that @mAccordingly, Mr. Butler did not apply

for a group leader position after his September 2010 and 2011 evaluations, and
MBUSI did not promote any team leaders to a groupdeadsition in the paint

shop duringhat period (SeeDoc. 481, 19).

Mr. Stamps evaluated Mr. Butler's performance again on September 29,
2012. (Doc. 32, pp. 1718). In Mr. Butler's 2012 evaluation, Mr. Stamps rated
Mr. Butler's job performance as satisfactory in all ten areas,Hsunhoted that
problem solving “is one area [Mr. Butler] needs to continue to develop . . . .”
(Doc. 392, p. 17). Also, aolike in Mr. Butler's three prior evaluationdvr.
Stampsgave Mr. Butler a potential appraisal of “needs development,” natng
follows:

[Mr. Butler] needs to devefoproblem solving methods for issues that

arisein his area [and] needs to develop a-win attitude for issues

that occur with otherlsft and operators in his are@Mr. Butler] has

the tools to be a group leader in gh&nt shop, buthere are a few

minor issues | would like [him] to work on over the next few months.

| will develop a training plan and conduct another eval[uation] in

Jan[uary] of 2013.

(Doc. 392, p. 18 Mr. Selby, Mr. Smith, and Octave Roberts, akfrican-

Americanteam relatios representative in MBUSI’'s human resources department,

® Mr. Stamps evaluated four other team leaite@012. (Doc. 38, 7 14). Mr. Stamps’s
evaluation of those four team leaders is summarized in the table below:

Performance Potential Interested in
Name Race . . :
Evaluation Appraisal a Promotion
Michael Grove | African-American S Needs Developmer No
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reviewed and approved of Mr. Butlers 2012 evaluation, includivg “needs
developmeritappraisal.(Doc. 399, 11, 4;Doc. 3910, {3; Doc. 3911, 6).

Mr. Stampstestified that heappraised Mr.Butler as not ready for a
promotion in part because of a note Mr. Butler wrote on August 20, 2102 and left
for paint robot operators on a prior shift. (Doc.-89pp. 5052)° Mr. Butler
wrote the note to the robot operators on a weekend shift stating that their work was
“very ugly” and also stating in part:

The car was looking good Friday. Why is it every time y’all operators

come and do path work, the car end up worse thihat it was???
Their short cuts kills [sic] us.

(Doc. 391, p. 164; Doc. 32, p. 19).

As a team leader, Mr. Butldrad to ensure that team members peréarm
their job duies according to MBUSI'’s policieand procedureand not take short
cuts so tlke advice that Mr. Butler provided fell within the scope of his duties
(Doc. 395, p. 48). Even so, Mr. Stamps thought that the “tone and tenor” of the
comments in Mr. Butler’'s netwere not appropriate and were “not reflective of the

leadership ability necessary to be a group leader.” (De8, $97;see alsdoc.

Theresa Piersor Caucasian S Needs Developmer No
Brian Avery African-American S Ready Yes
Jeremy Miller Caucasian S Ready Yes

(Doc. 39-8, pp. 15-24).

® The paint robot operators are team members who operate robots that spray paint onto
vehicles. (Doc. 39-1, pp. 71, 161
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395, p. 50). Mr. Stamps talked with Mr. Butler about the note immediately after
Mr. Butler wrote it, and Mr. Stamps told Mr. Butler he should not havéenrthe
note even though it wasu. (Doc. 391, p. 169).

According to Mr. Stamps, on a broader level, “Mr. Butler’s interactiatis w
co-workers had deterioratédbetween 2011 and 2012(Doc. 398, 16). In
particular, Mr. Stamps contends that Mr. Butler did not communicate effigctive
with the paint robot operatqrand therobot operators complained to Mr. Stamps
“about the negative way Mr. Butler spoke to thenDo¢. 398, 6). For his part,

Mr. Butler admitted that he and the robot operator on his team did not “see eye to
eye” (Doc. 391, pp. 12930).

Mr. Butler testified that MrStamps did not explain to himhy he thought
Mr. Butler was not ready for promotion. (Doc.-B9pp. 15152). During an
evaluationmeeting Mr. Stamps told Mr. Butler that becausehid appraisal if
MBUSI had & opengroup leadeposition the position would go to Jeremy Miller
or Nate Long, two Caucasian team leaders, instead of Mr. Butler. (Ddg¢. 39
153). In addition, Mr. Stamps toldvir. Butler that he Mr. Stamp$, Mr.
McCurley, and Mr. Pinion did not want T.J. Tripp, an Afrieamerican, in a

group leader position, so thégot rid of him.” (Doc. 391, p. 155)" Mr. Butler

" Mr. Tripp took a voluntary buyout on January 19, 2009. (Dod,383(c)).
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interpreted Mr. Stamps’s comment about Mr. Tripp as a threabac. (391, p.
155).

Mr. Butler talked with Mr. Selby after receiving his 2012 evaluatsord
expresed his disagreement with Mr. Stamps’s appraisal of his readiness for
promotion. Doc. 391, pp. 17671; Doc. 3910, 4). Mr. Selby then spoke with
Mr. Stamps about Mr. Butler's 2012 dwation. (Doc. 3910, 1 4). According to
Mr. Selby, Mr. Stamps explained that lappraised Mr. Butler asneeds
developmerit because “Mr. Butler did not effectively communicate with the tpain
robot operators and others,” and Mr. Stamps’s explanatiosfiesdtMr. Selby.
(Doc. 3910, 1 4).

After receiving his 2012 evaluatioMr. Butler also met with Mr. Roberts
(Doc. 391, 1157; Doc. 399, 15). During themeeting, Mr. Butlertold Mr.
Roberts that he disagreed with Mr. Stamps’s appraisal raimyhe did not like
how Mr. Stamps spoke to him about the evaluation. (Do®, 3P5). Based on
what Mr. Butler told him, Mr. Roberts believed that Mr. Stampsedct
appropriately with regards to Mr. Butler's 2012 evaluation. (Do€9,395).

Although Mr. Stamps stated in his 2012 evaluation of Mr. Butler that he
would develop a training plan for Mr. Butler and conduct another evaluation in

January 2013, he did not do so. (Doc.139. 152 Doc. 395, p. 4. Mr. Stamps

13



rotated to a new groupedder position in February 2013, and Mr. McCurley
became Mr. Butler's group leader again. (Doc83912)2

Mr. McCurleyevaluated Mr. Butler in September 2013. (Doc23pp. 20
21; see alsddoc. 398, 112). Mr. McCurleygaveMr. Butler aratingof N in job
progress and develontand interpersonal skilland, therefore, gave iMButler
an overall rating oN. (Doc. 392, p. 20). In the 2013 evaluation, Mr. McCurley
also gave Mr. Btler a potential appraisal theeds developmeit.(Doc. 392, p.
21). Mr. Selby Mr. Smith and Emerson Gore, aAfrican-American team
relations representativegviewed and approved of Mr. Butler's 2013 evaluation.
(Doc. 3910, 15; Doc. 3911, 1 6 Doc. 3912, 111, 4).°

Mr. McCurley contends thd¥lr. Butler “regressed” from what he observed

in 2009and that “it was like [Mr. Btler] had shut down.(Doc. 394, p. 53; Doc.

8 After Mr. Butler received his 2012 evaluation rating him as not ready éongtion, he
stopped filling in as a group leader. (Doc-13%. 132). He started filling in as a group leader
again when Mr. Hicks became his group leader in late 2013 or. 2@eak. 391, pp. 13233,
198-99.

° Between January 2012 and June 2016, Mr. McCurley evaluated seven Caucasian and
three AfricanAmericanteam leaders. (Doc. 3R 117). He appraised one of the thAfeican-
Americanteam leaders as “ready for promotion,” and he appraised three of the sevendbaucasi
team leaders as “ready for promotion.Do€. 397, 17). Between January 2012 and June
2016, Mr. McCurley changed the potential appraisal of six team leaders, igcMdirButler,
from “ready for promotion” to “needs development.” (Doc-73918). Four of those team
leaders were Caucasian, including one team leader, Thomas Treadway, whtereateohin a
promotion. (Doc. 39-7, { 18, pp. 38-39, 77-78, 93-96, 99-102, 113-14).
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39-7 1 6)X° In particular, Mr. McCurley asserts that “Mr. Butler was reluctant to
step up to act as the group leader when [Mr. McCurley] was out, would displace
other team members on the line so tha ould work on the easiest position, and
would fail to timely answer his radio, address part shortages, and resolve
equipment issues.” (Doc. 3B 6 see alsoDoc. 394, pp. 52, 5465). Mr.
McCurley also asserts that “Mr. Butler did not consistently communicate work
issues effectively with team membgrand he had “difficulty getting along with

the pairi robot operators.” (Doc. 39, {{7-8).

After Mr. Butler received his 2013 evaluation, he had a meeting with Mr.
McCurley, Mr. Selby, and MiRoberts, to discuss his evaluatiofboc. 391, pp.
191-92; Doc. 397, 1110-11; Doc. 399, 1 6;Doc. 3910, 1 5. During the meeting,

Mr. McCurley toldMr. Butler what he needed to do to become a group leader, and
he specifically discussed Mr. Butler's communication skills and problemngplvi
skills. (Doc. 391, pp. 19293, Doc. 3910, 15). Mr. Butler disagreed with Mr.
McCurleys comments and with his evaluation. (Doc-1B39%. 193; Doc. 39,

110, Doc. 399, T 6. At the meeting, Mr. Butler asked Mc. McCurley how he
would feel if he had been in a position for a long time, had trained a person of a
different race how to do the job, and the person he trained was pdovatehim.

(Doc. 391, p. 194; Doc. 39, Y11). Mr. McCurley did not respond to Mr.

19 Mr. McCurley testified that not being promoted “may have contributed” to the change
in Mr. Butler’s attitude between 2009 and 2013. (Doc. 39-4, pp. 50-51).
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Butler's question, and neither did anyone else at the meeting. (Ddkc. R9
194)!* According to Mr. Butlerafter the meetingVr. Selbysaidthat he felthat
MBUSI had discriminated againetm (Mr. Selby) with regards to promotion to a
senior manager position. (Doc.-39pp. 19496).*2

C. Mr. Butler's EEOC Charge

Mr. Butler wrote to the Equal Employment Opportunity Commission on

March 5, 2013to inform the EEOC that he wanted to file a charge of

1 According to Mr. McCurley, someone “explained to Mr. Butler that his race had
nothing to do with his evaluation . . ..” (Doc.-39Y11). The Court must accept Mr. Butler's
version of the facts at the summary judgmeages. SeeFeliciano v. City of Miami Beagl¥y07
F.3d 1244, 1252 (11th Cir. 2013) (quotibgvis v. Williams 451 F.3d 759, 763 (11th Cir.
2006)).

2 The record also contains three evaluations dated after the filing oBMler's
complaint. TobyHicks became Mr. Butler's gup leader in late 2013 or 2014.n September
12, 2014 herated Mr. Butler’s job performance as satisfactory in all areas, and he appiaised
Butler as“ready for promotiori. (Doc. 392, pp. 2324). Although Mr. Butler received a
potential appraisal dfready for promotiohin Septembr 2014, the record does notlicate that
he applied for a group leader position the following year.

Mr. McCurley became Mr. Butler's group leader again in 2015, and he evaluated Mr.
Butler ;mn Septembet of that year.(SeeDoc. 392, p. 25). In Mr. Butler's 2015 evaluation, Mr.
McCurley gave Mr. Butler an N rating in three categories (job pednce and development,
interpersonal skills, and communication) and an overall rating of N. (De2, 925. Mr.
McCurley also gave Mr. Butler potential appraisal of “needs development.” (Docl14§14).

Mr. Butler did not agree with the statements in his 2015 evaluation and refused to sigprit. (
39-1, p. 200; Doc. 32, p. 25; Doc. 39, p. 63). In the 2015 evaluation, Mr. McCurley
recommended that Mr. Butler take three classes to help with his career deselog®oc. 39-2,

p. 25; Doc. 3H, p. 63). Mr. Butler completed two of the three classes; MBUSI did not offer the
third class. (Doc. 39-4, p. 56).

Mr. McCurley evaluated MrButler again on September 12, 2016. (Doc739%p. 18
19). In the 2016 evaluation, Mr. McCurley rated Mr. Butler as S is all areas andhigaam
overall rating of S. (Doc. 39, p. 18). In addition, Mr. McCurley appraised Mr. Butler as
“ready for pomotion,” noting that Mr. Butler “has demonstrated his will to succeed witte
past year” and “has used the feedback given to him foeimsplovement and has performed well
as of late.” Doc. 39-7, p. 19).
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discrimination against MBUSI. (Doc. 39 pp. 5651). Mr. Butler filed his charge

of discrimination with the EEOC on April 23, 2013, alleging that MBUSI
discriminaed against hinbecause offiis race ad retaliated against him. (Doc.-39

2, p. 52). Mr. Butler ssertedthat Mr. Stampgave him an unfair performance
evaluation in 2012 because (iMr. Butler) is African-Americanand in retaliation

for the note thahe (Mr. Butler) wrote to the robot opet@rs. (Doc. 32, p. 52).

In his EEOC charge, Mr. Butler also asserted that two similarly sitadasian
employees, Nate Long and Jeremy Miller, were appraised as ready for promotion
and promoted to the next level. (Doc-39%. 53. The EEOC invstigated Mr.
Butler’s allegation and issued a right to sue letter to him on July 2, 2014. (Doc.
39-2, p. 65). This action followed.

D. Evidence of RacialhpMotivated Conducat MBUSI

Mr. Butler testified that Mr. Stamps treatedfrican-American and
Caucaian employees differently, and Mr. Butler confronted Mr. Stamps about
how Mr. Stamps favored Caucasian employe@3oc. 481, 122). Specifically,

Mr. Butler testified that Mr. Stamps showed favoritism towards Greg Adkins, a
Caucasian paint robot opevaand that Mr. Stamps distributed overtime unfairly.

(Doc. 391, pp. 10408, 12529, 269.%

13 Mr. Butler testified that Mr. Staps andMir. Adkins are friends. (Doc. 39, pp. 190
91).
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With regards to overtime, afdffrican-Americanemployee on Mr. Butler’s
team requested overtime during a Thanksgiving holiday, and Mr. Stamps told the
employee that he could not work overtime because a Caucasian temporary
employeewas going tovork overtimeduringthe holiday. (Doc. 34, p. 12526).

Mr. Butler confronted Mr. Stamps about the situation, and Mr. Stamps then let the
African-American team member work overtime. (Doc. -39 pp. 12627).
According to Mr. Butler, Mr. Stamps did not get upset when Mr. Butler discussed
the overtime issue with him. (Doc.-39p. 127). But, Mr. Butler attests that Mr.
Stamps’s attitude towards him changed after he confrdmtedbout his treatment

of African-Americanemployees. (Doc. 48, 122).

In addition, in July 2013, MBUSI promoted a Caucasian tdeader,
Jeremy Miller, to a group leader position instead ofA&mcan-Americanteam
leader, Brian Avery. (Doc. 48, 139). According to Mr. Butler, Mr. Avery “had
become so discouraged with not being promoted in 2012 and 2013, that on his
2015 evaluabn [], he marked he was not interested in moving to the next level [],
and on June 8 2015, [Mr. Avery] stepped down from his [team leader position] to a
material handling position.” (Doc. 4B { 39).

Next, Mr. Smith sent an email to group leaders in {tant shopin
September 2014 about the conditioraafertain area the shop. (Doc. 321, { 8,

p. 7). In the email, Mr. Smith complained about paint sprayed on the walls of the
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area and he stated that the condition of the area is “very poor” ewemltht
recently had been cleaned and paintédoc. 3911, p. 7). Mr. Smith concluded
his email by stating:

We are trying to send a message to the team members that we want

them to build quality into the $50,000 to $120,000 vehicles they are

prepping. Itis hard to convey that message when the area just before

the luxury vehicles are to be painted in looks like a ghetto!

(Doc. 3911, p. 7). Mr. Smith did not direct the email to Mr. Butler, but Mr. Butler
saw a copy of the email on Mr. McCurleydesk. (Doc. 34, pp. 25253; Doc.
39-11, p. 7). Mr. Smith’s statement that the shop areas looked like a ghetto
offended Mr. Butler because “most ghettos [are] in slum areas in black
communities.” (Doc. 34, p. 254).

Finally, Mr. McCurley used anffensive racial epithet when talking with an
MBUSI employee in 2016. (Doc. 39 pp. 7778, 81)** During a conversation
about motorcycles, Mr. McCurley told the employiat the gear shift on his
motorcycle boke during a trip (Doc. 394, p. 77). Mr. McCurley told the
employee that he decided to continue the trip bechaseould “niggeirig” the
gear shift back together{Doc. 394, p. 73. Mr. McCurley testified that he later

apologized to the employee for his use of therddive termand Mr. McCurley

reported the incident to MBUSI's human resources departmdic. 394, pp.

14 Mr. McCurleyinitially testified that he had never used the racial epithet while working
at MBUSI. (Doc. 39-4, p. 24).
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7879). After Mr. McCurley reported the incident, MBUSI sent him home for the
day while the human resources department talked with the empl{yee. 394,
pp. 7980).

E. Promotions to Group Leader Positions at MBUSI

There are fifteen group leader positions in the paint shop. (Deg. 321).

As discussed, MBUSI did not promote any team leaders to a group leader position
in 2010, 2011, and 2012(See alsdoc. 3911, § 12). Between January 1, 2013
and June 2016, MBUSI promoted nine team leaders to a group leadesnpositi

the paint shop. (Doc. 381, § 12). Three of the nine leaders promoted to a group
leader position in the paint shop &&ican-American (Doc. 3911, 1 12).

Between January 1, 2013 and September 2014, MBUSI promoted 44 team
leaders to a group leader position at the production facility in Vance. (D@). 48
Only seven of the 44 team leaders promotedAfirean-American (Doc. 482).

[11. ANALYSIS

A. Motion to Strike

MBUSI asksthe Court to strike portions of Mr. Butler's declaration because
MBUSI argues,the statementgontradict Mr. Butler’'s prior sworn depason
testimony and because the statemeres speculative and contain conclusory

allegations and irrelevant material. (Doc, Bp. 12). " Under Rule 56(c)(2) of

15 Effective December 1, 201Gnotions to strike summary judgmesnidenceno longer
are appropriate. SeeFed. R. Civ. P. 56(c)(2) advisory committee’s note (2010 amendments)

20



the Federal Rules of Civil Procedure, at the summary judgment stage, ta] par
may object that the material cited to support opuatis a fact cannot be presented
in a form that would be admissible in evidence.” Fed. R. Civ. )&9. These
objections function like trial objections adjusted for the pretrial setting, arie “[t]
burden is on the proponent to show that the matisriafimissible as presented or
to explain the admissible form that is anticipated®ed. R. Civ. P. 56(c)(2)
advisory committee’s note (2010 amendments).

Rule 56(c)(2) enables a party to submit evidence that ultimately will be
admissible at trial in an iganissible form at the summary judgment stage. Under
the rule, a district court may, for exampléconsider a hearsay statement in
passing on a motion of summary judgment if the statement could be reduced to
admissible evidence at trial or reduced to asibie form.” Jones v. UPS Ground
Freight, 683 F.3d 1283, 12934 (11th Cir. 2012) (quotinijlacuba v. Debogrl93
F.3d 1316, 1322 (11th Cir. 1999)). A district court has broad discretion at the
summary judgment stage to determine what evidence it ani$ider pursuant to
Rule 56(c)(2). See Green v. City of Northppi2014 WL 1338106, at *1 (N.D.

Ala. March 31, 2014).

(“There is no need to make a separate motion to strikédpbell v. Shinsekb46 Fed.
Appx. 874, 879 (11th Cir. 2013) (“The plain meaning[amended Rul&6(c)(2)] shows] that

objecting to the admissibility of evidence supporting a summary judgment motowis part
of summary judgment procedure, rather than a separateormotd be handled
preliminarily. . ..”). Accordingly, the Court construes MBUSImotion to strike as an
objection to Mr. Butler’'s evidence.
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MBUSI objects to statements Mr. Butler made about filling in as a group
leackr for Mr. McCurley because the statemeatstradict Mr. Butler’'s prior
testimony about when he filled in as a group lead®oc(52, pp. 2B). At his
deposition, Mr. Butler testified that he stopped filling in for the group leader
position “[flor about a year” after he received his September 2012 evaldisgm
Mr. Stamps rating him as not ready for promotion to the group leader position.
(Doc. 391, p. 132). Haddedhat he began filling in as a group leader again when
“[Mr.] Hicks came back as group leader.”Ddc. 391 at 13233). Mr. Hicks
becameMr. Butler's group leader sometime after September 3, 2013, when Mr.
McCurley evaluated Mr. Butler (SeeDoc. 392, pp. 2021, 2324). Thus, based
on Mr. Butler's deposition testimony, he did not fill in as a group lebdreen
September 2018nd Semmber 2013

In paragraph 4 of Mr. Butler's declaration, he states that “Mr. McCurley
gave me these scores [in my September 3, 2013] evaluation despite the fact that |
was filling in for him as a [group leader] when [Mr.] McCurhkeras absent from
work because [Mr.] McCurley believed | did a good job when filling in for him.”
(Doc. 481, 1 4). Without explicitly saying so, this statement implies that Mr.
Butler filled in for Mr. McCurley in 2013, which is contrary to Mr. Butlepgor
deposition testimony. Mr. Butler does not give an explanation tifer

contradictory testimonysgéeDoc. 481; Doc. 55), and & cannot create a question
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of fact by submitting a declaration that merely contradicts his prior testiméeny.

T. Junkinsand Assoc., Inc. v. U.S. Indus., In€36 F.2d 656, 657 (11th Cir. 1984).
Thus, to the extent that Mr. Butler's statement in paragraph 4 of his declaration
implies that he filled in as a group leader for Mr. McCurley in 2013, the Court will
not consideitt.

MBUSI also objects to statements in paragraphs 3, 27, 34, and 43 of Mr.
Butler’s affidavit onsimilargrounds. (Doc. 52, pp-2). In those paragraphs, Mr.
Butler states that Mr. Stamps and Mr. McCurley asked him to fill on for them as
group leademwhen they were absent and that he regularly filled in for various
group leaders during their absences. (DoelA®13, 27, 34, 43). Thosgeneral
statements do not necessarily contradict Mr. Butler's deposition testimony.
Accordingly, the Court overrules MBUSI’'s objections to statements in those
paragraphs.

MBUSI alsoobjects to other statementsMr. Butler's declarationarguing
that the statementare conclusory and lackoundation. (Doc. 52, pp.-8).
Specifically, MBUSI objects to Mr. Butler’'s statements that (1) he had “seniority
and experience over the individuals promoted” to group leader positions, (2) he
“confronted Mr. Stamps about how he [Jfavored white employees [over] black
employees;” and (3) his 2012 appraisal disqualified him froomptions. Doc.

52, pp. 36 (citing Doc. 481, 11516, 2223, 2829, 35, 37, 41)).Even if the
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statements are conclusory and lack foundatidn, Butler could present the in
admissible form at a trial of this matter by testifying more specifiagut his
gualifications, his confrontations with Mr. Stamps, and his 2012 appraisal
Additionally, Mr. Butler could present evidende establish thebasis of his
knowledge. Moreover the issue is moot because the Court finds that Mr. Butler
failed to ceate a genuine issue of material fact regarding his discrimination claim
even if the Court considers the evidence that MBUSI challenges.

B. Retaliation Claim

The parties dispute whether Mr. Butler asserts a retaliation @gamst
MBUSI in his amended complain{SeeDocs. 49, 51, 58, ans9). A complaint
must contain “a short and plain statement of the claim showing that the pleader is
entitled to relief.” Fed. R. Civ. P. 8(a). “The purposé¢Ruile 8(a)]‘is to give the
defendant fair notice of whahe claim is and the grounds upon which it rests.”
Palmer v. Albertson’s LLC418 Fed. Appx. 885, 889 (11th Cir. 2011) (quoting
Davis v. CocaCola Bottling Co. Consql516 F.3d 955, 974 (11th Cir. 2008)n
addition to Rule 8, Rule 10 governs a plaintiff's complaint and provides that “[a]
party must state its claims or defenses in numbered paragraphs, each limited as far
as practicable to a single set of circumstances.” Fed. R. Civ. P. 10(a). The

Eleventh Circuit has “explained that Rules 8 and]1@¢rk together to require the

pleader to present his claims discretely and succinctly, sdhihatdversary can
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discern what he is claiming and frame a responsive pleading”. Palmer, 418
Fed. Appx. at 889 (quotinDavis, 516 F.3d at 974).

In his effort to identify a retaliation clainiMr. Butler first argues that his
EEOC charge put MBUSI on notice thfe claim. (Doc. 49, p. 23see alsdDoc.

58, pp. 810)."° Mr. Butler's argument is unavailing becaukes amended
complaint—not his EEOC carge—dentifies the claims thathe asserts in this
action. See Marshall v. Mayor and Alderman of City of Savannah, 8&&%. Fed.
Appx. 91,101 (11th Cir. 2010)fihding that a plaintiff's EEOC charge, which was
not attached to her complaint, was not ralévo the question whether the plaintiff
asserted a retaliation claim against her former employer and looking only to the
plaintiff’'s complaint to determine if she asserted a retaliation clalngjeed, Mr.
Butler concedes that “the [c]Jomplaint controls the lawsuit.” (Doc. 58, p. 10).

Mr. Butler also argueghat his attorney’s lines of inquiry during Mr.
McCurley’'s and Mr. Stamps’s depositions and testimony ofthosewitnesses
gave MBUSI notice of his retaliation claim(Doc. 49, pp. 224). Mr. Butler’s
argument misses the mark because “the discussion of a potential claim in a
deposition does not satisfy the requirement of Rule 8(&8rbwn v. Snow440
F.3d 1259, 1266 (11th Cir. 2006) (citi@pon v. Georgia Pac. C0829 F.2d 1563,

1568 (11th Cir. 1987))Mr. Butler cannot rely upon discoverytinis action or his

5 Mr. Butler did not attach his EEOC charge to his complaint or amended complaint.
(SeeDocs 1 & 15).
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EEOC chargeo satisfy the requirements of Rules 8 and 10. Instead, Mr. Butler’'s
amended complaint must give MBUSI fair notice of his alleged retaliateom.
Mr. Butler points tdour paragraphs in his amended complaint to support his
argument that he “clearly” alleges that MBUSI retaliated against Hduc. (49, p.
4, n.1 and p. 23citing Doc. 15, 1%, 16 20, and VII(b))}" As an initial matter,
the allegations in paragraphs four and twenty do not mergiomllude to
retaliation or protected activity. Instead, in those two paragraphs, Mr. Butler
allegesthat he filed this action within 90 days of receiving his right to sue letter
from the EEOC,that no administrative exhausti requirement applies to his
81981 clains, and that he received a “not ready” rating from Mr. McCurley in his
2013 evaluation. (Doc. 15, 9120). Therefore, theallegations in paragraphs four
and twenty do not give MBUSI notice of a retaliation claim.
In paragraph sixteen of hiamended complaintMr. Butler alleges as
follows:
[Mr.] Butler was issued discriminatoryperformance evaluation on
September 28, 2012[] by [Mr.] Stamps, which caused his promotion
status to be changed from “ready” to “not ready.” [Mr. Butler]
believes he was issued this unfair performance evaluation based on his
race and in retaliation becseihe wrote a note to the robot operators
asking that they stop taking shortcuts when they work on weekends.

The shortcuts were causing a lot of downtime when [Mr. Butler]
returned to his shift on Mondays. The robot operators are Caucasian

17 Mr. Butler's amended complaint does not contain separate couSteD0c. 15).
Rather the amended complaint contains a section titled “causes of action,” whichneontai
seventeen separatelymbered paragraphs. (Doc, 1§7-23).
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and [Mr.] Stanps told [Mr. Butler] he should not have written the
note, even if it was true.

(Doc. 15, 116) (emphasis added). Although Mr. Butler alleges that he believes
that Mr. Stamps gave him an unfavorable evaluation in 2012 “in retaliation,” he
describes hisSegember2012 evaluation as “discriminatory.” In addition, Mr.
Butler explains that he believes the evaluation was retaliaticarfote thate left

for the robot operators in August 2012 complaining about shortbatsthe
operatordook over the weekeah (Doc. 15, fL6). The note did not challenge an
unlawful employment action (See Doc. 391, pp. 16466; Doc. 392, p. 19).
Therefore, Mr. Butler's August 2012 note is not protected activiige42 U.S.C.

§ 2000e3(a); compareJohnson v. Booker T. Washington Broadcasting Service,
Inc., 234 F.3d 501, 507 (11th Cir. 2000) (finding that statutorily protected activity
includes internal complaints about an unlawful employment practicé)
paragraph sixteen, Mr. Butler alleges that Mr. Stamps gave disceaminatory
evaluation because of his race and becaddseButler wrote the note to the
Caucasian robot operator§hose allegations do not give MBUSI fair noticeaof
retaliation claim.

In paragraph VII(b) of his amended complaint, Mr. Butlequests “[a]
temporary and permanent injunction against MBUSI . . . from engaging in any
further unlawful practices, policies, customs, usages, racial discrimination and
retaliation by such defendant set forth herein . . ..” (Doc. 18i(f)). Standng
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alone, Mr. Butler’s request for relief is not sufficient to give MBUSI fair notice of
a retaliation claim.This is especially true in light of Mr. Butler's statement earlier
in his amended complaint that he “seeks a permanent injunction and other
equitable relief necessary to eliminate the effects of MBUSI’'s past and present
racial discriminatiorand prevent such discrimination from continuing to adversely
affect his life and career. . .” (Doc. 15 § 2). In addition, he allegations in Mr.
Butler's amended complaint do neet forth any of the elements of a retaliation
claim. ©SeeDoc. 15; see alsd~urcron v. Mail Centers Plus, LL3843 F.3d 1295,
1310 (11th Cir. 2016) (identifying the elements of a retaliation claiferefore,
Mr. Butler’s allegationsin his amended complainoio notgive MBUSI fair notice
of a retaliation clainor satisfy the requirements of Rule 8¢ajh regards to Mr.
Butler’s alleged retaliation claim

Allowing Mr. Butler to plead a retaliation claim at this stage in ¢chse
would prejudice MBUSI. Under Rule 26(f),'the parties mustonfer,” and “[i]n
conferring, the parties must consider the nature and the basis of their claims and
defenses . ...” Fed. R. Civ. P. 26(f}(2). As required, the parties conferred and
submitted a report of themeetingto the Courtwhich was signed by an attorney
for both parties.(Doc. 18). The report includesgeneral case synopsis stating:

In his complaint, [Mr. Butler] asserts that he was not promoted

because of race wiolation of Title VII . . . and in violation of § 1981.

MBUSI denies that it has discriminated against [Mr. Butler] because
of his race and asserts various affirmative defenses.
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(Doc. 18 12).

In addition, a brief discussion between the parties’ radiy at the
conclusion of Mr. Butler's deposition shows that the time of Mr. Butler's
deposition,the parties understood that Mr. Butkesserted onlya discrimination
claimagainst MBUSI in this actigmot a etaliation claim

Mr. Lucas: [] | know in [Mr. Butler's] EEOC charge, you put

retaliation in, but he didn’t in his complaint. So, I'm assuming we
don’t have a retaliation case here; is that correct?

Mr. Wiggins: At this point in time.
(Doc. 391, pp. 29394).

Mr. Butler did not ask to amenris complaint to assert rataliation claim
against MBUSI Under these circumstances, Mr. Butler cannot raise a new claim
at the summary judgment stage or a potential trial of this mafiee Iraola &

CIA, S.A. v. KimberhClark Corp, 325 F.3d 1274,286 (11th Cir. 2003)“[T]he
District Court properly decided not to allow [the plaintiff] to raise a new claim at
the summary judgment stage.”JThus, the Courtvill not consider Mr. Butler's

alleged retaliation clairft

'8 In his sutreply brief, Mr. Butler argues that MBUSI should have filed a motion for a
more definite statement under Rule 12(e) if it was unsure if Mr. Butler asseretdliation
claim. (Doc. 58, pp. ¥22). Mr. Butler's argumenfails because a plaiifit must satisfy Rule
8(a)’s pleading requirementse cannot transfer that burden to the defend@ete Marsha)l366
Fed. Appx. at 101 (rejecting a plaintiff's argument that her employer should hedve fihotion
for a more definite statement if the ployer was unsure of the claims she asserted against it)
(citing Bell Atlantic Corp. viwombly 550 U.S. 544, 555 (2007)).
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C. Race Discrimination Claims

Mr. Butler asserts that because he Adrican-American MBUSI
discriminated against hitmy giving him unfavorable evaluations in 2012 and 2013
and by failing to promote him to a group leader position. (Doc. 15,-28)L6T'he
Court analyzed/r. Butler's Title VII and 81981 race discrimination claims under
the same frameworkStandard v. A.B.E.L. Servs., Int61 F.3d 1318,330 (11th
Cir. 1998) (“Both [Title VII and §81981] have the same requirements of proof and
use the same analytical framework . . . .”). A plaintiff may estabdish
discriminationclaim “through direct evidence, circumstantial evidence, or through
statistical proof.” Rioux v. City of Atlanta, Ga520 F.3d 1269, 1274 (11th Cir.
2008). “Direct evidence is evidence that establishes the existence of
discriminatory intent behind the employment decision without any inference or
presumption.” Standard 161 F.3dat 1330 (citation omitted). “[O]nly the most
blatant remarks, whose intent could be nothing other than to discriminate on the
[basis of a protected classification] are direct evidence of discriminatieeott v.
Suncoast Beverage Sales, [td95 F.3d 1223, 1227 (11th Cir. 2002) (citation
omitted). Mr. Butler hasnot preserdd direct evidence of discrimination in this
case. (SeeDocs. 48 & 49).

When a plaintiff relies on circumstantial evidence to establish his

discrimination claim, the Court evaluates the claim under the bsiuiféiing
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framework established itMcDonnell Douglas Corp. v. Greer1l U.S. 792
(1973), andTexas Department of Community Affairs v. Burdid®0 U.S. 248
(1981). UnderMcDonnell Douglasa plaintiff first mustestablish grima facie
case by presenting evidernitat (1) he is a meber of a protected class; (2 was
qualified for the position; (3he suffeed an adverse employment action; anch@l)
was treated less favorably than a similasitpated individual outside of his
protected classMaynard v. Bd. of Regents of Div. of Fla. Dept. of Eds#2 F.3d
1281, 289 (11th Cir. 2003) (citingyicDonnell Douglas411 U.S. at 802, 93 S. Ct.
at 1817). “The methods of presenting a prima facie case are flexible and depend
on the particular situation.Alvarez v. Royal Atl. Developers, In610 F.3d 1253,
1264 (11th Cir. 2010)see alsoRiow, 520 F.3dat 1275 (“More than one
formulation of the elements of a prima facie case exist.”).

If the plaintiff establishes a prima fac@ase,thenthe burden shifts to the
employer to produce evideaof a legitimate, nofdiscriminatory reason for the
challenged actionRioux, 520 F.3d at 1275If the employer satisfies its burden
then the burden shifts back to the plaintiff to prove the employer’'s “proffered
reason really is a pretext for unlawful discriminationld. (internal quotation
marks and citations omitted).

For purposes of deciding MBUSIsummary judgemennotion, theCourt

assumes that Mr. Butlean establisla prima faciecaseof discrimination based on
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his unfavorable 2012 and 2013 evaluations and MBUSI'’s failure to prdmmti®
a group leader positionTherefore, MBUSImustarticulate a legitimate reason for
its actions. Riow, 520 F.3d at 1275 MBUSI's burden to produce evidence of
legitimate nondiscriminatory reaserfor its actionsis “exceedingly light.”
Holifield v. Renp 115 F.3d 1555, 1564 (11th Cir. 1997).

MBUSI contendghat it had legitimate reasons for its actions becélisi
did not promote any team leaders to group leader positions in 2010 or 2011
(2) Mr. Butler did not applyfor a group leader positioafter 201Q and (3)the
companyhad a good faith belief thadr. Butler was not ready for promotion based
on his alleged failure “to display the problem solving skills and communication
skills neededo be an effective group leader(Doc. 41, p. 27). That is enough to
satisfy MBUSI’s burden.See Cooper v. SoutimeCo, 290 F.3d 695, 730 (11th
Cir. 2004) (recognizing an employee’s lack of “superior communication skills” and
“teamwork skills” as legitimate reasons for an employer not to promote the
employee) @verruledin part on other grounds byAsh v. Tysortoods, Inc, 546
U.S. 454 (2006)) Therefore, ® surviveMBUSI’'s summary judgmentotion, Mr.
Butler “must introduce significantly probative evidence showing tBSI’s]
asserted reasans merelypretext for discriminatiori. Brooks v. @ty. Comm’nof

Jefferson County, Ala446 F.3d 116, 1163 (11th Cir. 2006) (quotation omitted).
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Mr. Butler canshowthat MBUSI's proffered reasorms pretext “directly, by
persuading the court that a discriminatory reason more likely than not motivated
the employer, or indirectly, by showing ‘such weaknesses, implausibilities,
inconsistencies, incoherencies, or contradictions in the employer's proffered
legitimate reasons for its action that a reasonable fact finder could find the
unworthy of credence.”Paschal v. United Parcel Sena73 Fed. Appx. 823, 825
(11th Cir. 2014) (quotinghlvarez 610 F.3d atl265). Mr. Butler's burden “is to
show not justhat MBUSI's] proffered reasons for firinghim] were ill-founded
but that unlawful discrimination was the true reasoAlvarez 610 F.3d at 1267.

The Court does not “sit as a ‘sugmersonnel department,” and it is not [the
Court’s] role to seconduess the wisdom ofMBUSI's] business decisiors
indeed the wisdom of them is irrelevards long as those decisions were notlena
with a discriminatory motivé. Id. at 1266(quoting Chapman v. A1 Transp229
F.3d 1012, 1030 (11th Cir. 2000) (en banc)

Though it is one tool for examining evidence of discriminatory intettie
McDonnell Dougladgramework is not, and never was intended to besihe qua
non for a plaintiff to survive a summary judgment motion’ in Title VII cases.”
Flowersv. Troup Couty, Ga., School Dist803 F.3dL327,1336(11th Cir. 2015)
(quoting Smith v. LockheeMartin Corp, 644 F.3d 1321, 1328 (11th Cir. 2011)).

“The critical decision that must be made is whether the plaintiff has ‘create[d]
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triable issue concerning the phayer’'s discriminatory intent.” Flowers 803 F.3d

at 1336 (quotindg.ockheedMVartin Corp, 644 F.3d at 1328). A convincing mosaic

of circumstantial evidence may be sufficient to allow a jury to infer that
discriminatory intent motivated an employment decisibockheeeMartin Corp,

644 F.3dat 1328 “Whatever form it takes, if the circumstantial evidence is
sufficient to raise ‘a reasonable inference that the employer discriminated against
the plaintiff, sImmary judgment is improper.” Chapter 7 Trutee v. Gate
Gourmet, Inc. 683 F.3d 1249, 1256 (11th Cir. 2012) (quotlmarkheeeMartin

Corp., 644 F.3d at 1328},

Mr. Butler attacksVMBUSI’s proffered reasonr failing to promote hinon
several grounds (1)the objective and subjectivportions of Mr. Butler's 2012
performance evaluation contradict each other; (BJr. Stamps and Mr.
McCurley’s explanatios for giving Mr. Butler a ptential appraisa of “needs
development” araot credible; 8) Mr. Butler received performance apprassaf
“ready when there wereno open group leader positionsand he received
performance appraisals tfieeds developmehtvhengroup leadepositions were

available and (4) Mr. Butler had more seniority than the team leaders promoted to

19 “A ‘convincing mosaic’ may be shown by evidence that demonstrates, among other
things, (1) suspicious timing, ambiguous statements . . . , and other bits and piecekiffoamnw
inference of discriminatory intent might be drawn, (2) systematicallyeibdreatment of
similarly situated employees, and (3) that the employer’s justification is prdtéxtuawis v.

City of Union City 877 F.3d 1000, 1018 (11th Cir. 2017) (internal quotation marks and citation
omitted).
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group leader posons In addition, Mr. Butler presentedrcumstantialevidence

of raciallymotivated conductand statistical evidence to support his race
discrimination claims.The Court considerdir. Butler's argumens and evidence

in turn.

1. The objective and subjective portions of Mr. Butlé&@®l2 evaluation

Mr. Butler asserts that the objective portion of his 2012 evaluatiamhich
Mr. Stampsrated his performance as a team leaaerSsatisfactory, and the
subjective portion of his 2012valuation,in which Mr. Stamps appraisei¥r.
Butler's potentialas “needs developménbr “not ready for a promotioh,are
contradictory. Doc. 481, 131; Doc. 49, ppl7,27-29; Doc. 58, ppl4-15). Mr.

Butler contends that Mr. Stamps’s subjectivgragsal that Mr. Butler was not
ready for promotion to a group leader position is nothing more than Mr. Stamps’s
personal opinion and that the subjective appraisal provides a ready mechanism for
discrimination. (Doc. 49, pp. 6, 229; Doc. 481, 1 5).

As an initial matter, even if Mr. Stamps’s appraisal rabhd/r. Butler as
“needs development” igist his subjectiveopinion employers may use subjective
criteria when making hiring or promotion decisionsSpringer v. Convergys
Customer Mgmt. Group,nt., 509 F.3d 1344, 1349 (11th Cir. 2007) (“Absent
evidence that subjective hiring criteria were used as a mask for discrimination, the

fact that an employer based a hiring or promotion decision on purely subjective
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criteria will rarely, if ever, prove ptext . . . .”) (quotation omitted)Chapman

229 F.3d at 103Fowler v. Blue Bell, In¢.737 F.2d 1007, 1011 (11th Cir. 1984)
(quoting Robbins v. Whit&Vilson Medical Clinic, InG.660 F.2d 1064, 1067 (5th

Cir. Unit B 1981)). The Eleventh Circuit hascognized that qualities like
problem solving or communication skills “often must be assessed primarily in a
subjective fashion, [] yet they are essential to an individual's success in a
supervisory or professional position.Chapman 229 F.3d at 1034 (ations
omitted). Thus, “[a] subjective reason is a legally sufficient, legitimate,
nondiscriminatory reason if the [employer] articulates a clear and reasonably
specific factual basis upon which it based its subjective opinilah.”

Mr. Stampdtestified that he gave Mr. Butler a potential appraisal of “needs
development” becausef the tone of the note Mr. Butler wrote to the robot
operators and because of Mr. Butler’'s interpersonal skilsddition, Mr. Stamps
attested thatMr. Butler would sometimes cast blame . . . when addressing work
issues’ and Mr. Butler “needed to work with team members to solve problems .
to create ‘winwin’ situations.” (Doc. 3B, 6). Mr. Stamps’s testimony provides
a clearand reasonably specific factual basis for his subjective opinion of Mr.
Butler’s potential for promotion.

Mr. Butler argues that Mr. Stamps’'s appraisal his potential is

discriminatory because it contradicts Mr. Stamps’s evaluationhief job
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performance(Doc. 49, pp.17; Doc. 481, 131); however,the ten performance
criteria on the first page of the evaluationm measure different qualities than the
potential appraisal on the second page of the evaluation. teflh@erformance
criteria measure Mr. Butler's performance as a teaatddy and the potential
appraisal measures his readiness for a group leader ppaipositionwhich may
requireskills differentthanthe skills related toa team leader position(SeeDoc.
392, pp. 1718). Therefore, it is not inherentbpntradictory for a team leader to
receive a performanceating of S and a potentiabppraisal of “needs
development®

In addition the record shows that in 2012 and 2013, Mr. Stamps tgave
Caucasianemployeeswho desied a promotionan overall ratingof S and a
potential apprai of “needs development.(Doc. 395, pp. 9499) 2! Thus, Mr.
Stamps’s 2012 evaluation of Mr. Butler does not constitute eviderretekt.

2. Credibility of MBUSI’s reasons for appraising Mr. Butler as not ready
for promoton

Mr. Butler contends that Mr. Stamps’s and Mr. McCurley’s reasons for

giving him a potential appraisal 6heeds developménare not credible. (Doc.

20 |n Mr. Butler's 2006— 2008 evaluations, Brad Bricken and Ricky Seale gave Mr.
Butler anoverall performance rating & and a potential appraisal of “needs develomitie
(Doc. 39-2, pp. 7-12).

2L Mr. Stamps also gave four Gasian employees who were not interestegramotion

an overall rating of &nd a potential appraisal tieeds development.(Doc. 395, pp. 10605,
118-19).
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49, pp.18, 22 Doc. 481, § 2). As mentionedabove Mr. Stamps testified that he
gave Mr. Butler a potential appraisal ‘ofeeds developménin part because he
was concerned about the tone of the note that Mr. Butler wrote and left for robot
operatorsand because of concerns about Mr. Butler's problemirsgphand
interpersonal skills (Doc. 395, pp. 5053).?> Mr. McCurley testified thahe
appraised Mr. Butler asnot ready for a promotidnbecause Mr. Butler did not
display initiative on the job and did not communicate effectively with all of his
team menbers. (Doc. 39, pp. 5355; Doc. 397, {17-8).

Mr. Butler did not offer evidence to directly contradict the reasons given by
Mr. Stamps and Mr. McCurley for their appraisalshif potential other than Mr.
Butler's own opinion that he disagreetth their appraisaland was qualified for a
group leader position (SeeDocs. 49 & 58 Doc. 391, p. 193; Doc. 481, 127).
“[T] he inquiry into pretext centers on the employer’'s beliefs, not the employee’s
beliefs, and, to be blunt about it, not on reality as it exists outside of the decision
maker’'s head.” Alvarez 610 F.3d at 1266 (citinglolifield, 115 F.3d at 1565).
Thus, Mr.Butler’s belief that he was ready for promotion is not sufficient to create

a question of fact regarding pretext.

2 Mr. Butler questionshow Mr. Stampscoulddetermine the tone of a handwritten note.
(SeeDoc. 49, pp. 1819, n.12 & n.14).Tone simply means the “style or manner of approach in
speaking omvriting.” Tone,WEBSTERS NEW INTERNATIONAL DICTIONARY 2407(3rd ed. 1993)
There isnothingremarkale about making a conclusion regarding the tone of a handwritten note.
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Mr. Butler contends thatMr. Stamps’s and Mr. McCurley's reasons for
appraising him asnot ready for a promotidnto a group leader position in
September 2012 and 2048 not credibléecausér. Butler filled in for them as
a group leader. (Doc. 49, pp. 1®, 30, 33; Doc. 58, mp 14-15, 18). According to
Mr. Butler, Mr. Stamps and Mr. McCurley must have believed thatwas
gualified to be a group leader because they asked hsart@as a group leader
when they were absent. (Doc.-28M 27, 34). Mr. Stamps testified that he
approached Mr. Butler about filling in as group leader for him because Mr. Butler
could do thegb, and Mr. Curley admitted that Mr. Butler did a good job when he
filled in for him. (Doc. 395, pp. 3940; Doc. 394, p. 58.

Filling in for a group leader in his or her absence is not the same as holding
the positionfull time, andnothing in the recal suggestthat a team leader who
filled in for an absengroup leadewould perform all of the duties of thgroup
leader. Indeedthere isnothing to indicate that a team leader who fills in for a
group leader when he or she is absent wdaddresponsite for disciplining
employees or conducting the annual evaluations of MBUSI employé&ésis,
filling in for a group leader does not show that Mr. Butler was ready to hold the
position full time. See Breeding v. Arthur J. Gallagher and Ct64 F.3d 1151,
1158 (8th Cir. 1999) (“Although [the plaintiff] was required to fill in and do some

of the duties of this position when [another employee] was absent, [the plaintiff]
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has not demonstrated on this record that she was qualified for the position.”)
(abrogatel on other grounds by Torgerson v. City of Roche€iéB F.3d 1031

(8th Cir. 2011). Mr. Stamps’s and Mr. McCurley’s belief that Mr. Butler did a
good job filling in for them as group leader in their absence doesstattlisithat

they believed he was ready to be promoted to the pogitlbtime or that their
statedreasons for appraising him &eseeds developmentmask discriminatory
motives On the record in this case, the evaluations of Mr. Butler's 4ot
substitutons and his potential for holding a group leader position full time are not
mutually exclusive.

Mr. Butler also argues thatMr. Stamps’s and Mr. McCurley’s reasons for
appraising him asneeds developméharenot credible becausgeitherevaluator
issual a corrective action form or written discipline to him between 2012 and
2014. (Doc. 49, m 10 17 Doc. 481, 121). In addition, according to Mr. Butler,

Mr. McCurleyand Mr. Stamp$ever counseled him abolis work performance
though he admits that Mr. Stamps talked with him about the August 2012 note he
left for the robot operators (Doc. 481, 1 31, 34 Mr. Butler did not cite any
evidence regarding MBUSI’s disciplinary policies support his argumentsee

Docs. 49 & 58),and there is nothing in the record to suggest #@ratMBUSI
employee sbuld be disciplined or counseled outside of the annual evaluation for

iIssues regarding the employee’s initiative, communication skills, or problem
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solving skills. Thus, the lack of dciplinary action against Mr. Butler does not
suggest that Mr. Stamps’s and Mr. McCurlestatedreasons for their appraisal of
Mr. Butler arepretext

3. Timing of Mr. Butler's evaluations appraising him as not ready for
promaotion

Mr. Butler arguesthat hereceived a potential appraisal tfeady only
when there were no open group leader positiamsl he received a potential
appraisal of' needs developmentvhen group leader positions were availabled
he contendshat “[Mr.] Stamps and [Mr.] McCurleknew when promotions were
going to happen . . ..” (Doc. 58, p. 7). Mr. Butler presented no evidence to
suggest that either Mr. Stamps or Mr. McCurley knew in advance when a group
leader position would become availe, and it would be speculatida find that
eitherrated Mr. Butler aSready for promotiohonly when no promotion® group
leader positionsvould occur in the following yearCorrelation is not the same as
causation. Thus, Mr. Butlertaming argument lacks evidentiary support

4, Mr. Butler's seniority and experience

Mr. Butler asserts that he had more seniority and experience than the team

leaders MBUSI promoted to group leader positions. (Doc. 49, p. 12; Ddg. 48

23 The Court notes that Mr. Butler received an appraisaireddy for promotioh in
September 2014, but there is no evidence that Mr. Butler applied for a group lesitien po
between September 2014 and September 2015, when he again received an apprasdisof
development.” $eeDoc. 39-2, pp. 23-25).
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1916, 28, 35, 3). The record does natdicatethat MBUSI bases its promotions
to group leader position on seniority or that seniority is a consideration in
MBUSI's promotion processin addition, there is no evidence in the rectirat
suggestdhat MBUSI ever deviated from its established promopoocesswhen
selecting group leadersinstead, Mr.Smith attested that all of the team leaders
promoted to group leader positions had been appraisaeay for promotiort
by their group leades; had applied for a position, and “had successfully coragle
an assessment test, the interview process, and the peer input process.” {Doc. 39
11, 1 13).

Moreover, [ijn the context of a promotion, ‘a plaintiff cannot prove pretext
by simply arguing or even showing that he was better qualified than the person
who received the position he coveted. . .. [A] plaintiff must show that the
disparities between the successful applicant’s and his own qualifications were ‘of
such weight and significance that no reasonable person, in the exercise of impartial
judgment,could have chosen the candidate selected over the plaint#piinget
509 F.3dat 1349 (quotations omitted). Here, Mr. Butler did not introduce
evidence regarding the qualifications of the team leaders MBUSI selected for

group leader positions, andriMButler’'s assertion that he had more seniority and
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experience than the team leaders selected does not create a qokdach
regarding pretext’

5. Circumstatial evidence of discriminatory intent

Mr. Butler presents other circumstantial evidencallgiged discrimination
and racially motivated conduet MBUSI to support his discrimination claim
First, Mr. Butler testifiedthat Mr. Stamps treated Caucasian team members more
favorably thamAfrican-Americanteam members. (Doc. 39 pp.104-08, 12529,
269 Doc. 481, | 22). Specifically, Mr. Butler complained that Mr. Stamps
showed favoritism toward a Caucasian paotiot operator and that Mr. Stamps
distributed overtime unfairly.(Doc. 391, pp. 10408, 12529, 269. Mr. Butler
testified that the robot operator wablr. Stamps’sfriend and the operator
socialized outside of work with Mr. Stampdo. 391, pp. 19691). In addition,
Mr. Butler testified thatMr. Stampsdid not get upset when he confronted Mr.
Stampsabout the distributionfavertimeandthat Mr. Stamps addressed the issue
and allowed anAfrican-American team member to work overtime during a

holiday. (Doc. 391, pp. 12527). Based on Mr. Butler’s testimony, Mr. Stamps’s

4 In his sufreply brief, Mr. Butler argues that MBUSI did not introduce evidence to
show qualifications of the team leaders selected for group leader positions andagleathem
more qualified than Mr. Butler. (Doc. 58, p. 3). However, Mr. Butler bears the burden of
proving pretext. See Alvarez610 F.3d at 12666. Mr. Butler did not submit an affidavit or
declaration under Rule 56(d) stating that he could not present facts essemapposition of
MBUSI’s motion, and he did neequest time tobtain additional discovery.
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allegedly favorable treatment of Caucasian employees does not raise a question of
fact regarding racial animws pretext.

Second Mr. Butler presented evidence tiMBUSI promoted MrMiller, a
Caucasian team leader, to a group leader positialuly 2013 instead dBrian
Avery, an AfricanAmerican teameaderwith more seniority (Doc. 481, 139).
According to Mr. Butler, Mr. Avery became so discouraged about not being
promoted to a group leader position that Mr. Avery transferred from his team
leader position to a material handling position on JurizZ0&5. (Doc. 44, T 39
Doc. 486). Without more, however, MBUSI's promotion of Mr. Miller over Mr.
Avery does not raise a question of material fact regarding preSedpp. 4143,
supra

Mr. Butler also testified that Mr. Selby told him that Mr. Selby felt
discriminated against with regards to promotion to a senior manager position at
MBUSI. (Doc. 391, pp. 19496).” However, Mr. Butler did not introduce
evidence regarding a position Mr. Selby applied for and did not re@idehe did
not identify who MBUSI may have promoted instead of Mr. Selb¥hus, Mr.
Butler's testimony regarding Mr. Selby’s allegation of discrimination does not

create a question of fact regarding pretext.

2> The Court may consider this hearsay statement at the summary judgmenestageb
Mr. Butler couldreduce it to admissible evidence at a trial of this matter if he called Mr. Selby as
a witness.See Jone$83 F.3cht 1293-94.
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Next, in a September 2014 email to group leaders, Mr. Smidihtlsat an
area of the paint shop with paint sprayed on its walls looked like a ghetto. (Doc.
3911, p. 7). Mr. Smith’s choice of words was unprofessional andalhsidered,
but there is no evidence that Mr. Smith’s comment was directed to Mr. Butler or
any particular MBUSI employees. Mr. Butler testified that he could not recall any
time a manager at MBUSIincluding Mr. Smith,made a racially derogatory
comment to him or in his presence. (Doc:13%. 277). Additionally, there is
nothing to suggest that Mr. Smith made similar comments in relation to any
decision regarding promotions or employee evaluatiodhus, Mr. Smith’s
September 2014 email, standing alone, is not sufficieateate a question of fact
regarding racial pretext.

Finally, Mr. McCurley used an offensive racial slur when talking with a
African-Americanteam member in 2@L Specificaly, Mr. McCurley told the
team member that heould “nigger-rig” a broken gear shift on his motorcycle.
(Doc. 394, pp. 7778). Mr. McCurley’'s use of the racial epithet is inexcusable
Even so, and without discounting the offensiveness of the epithiet ggriousness
of Mr. McCurley’s actionthere is no evidence in theaordto suggesthat Mr.
McCurley used the offensive term on another occasion or in relation to an
employee at MBUSI, an employee’s evaluatiomn,a promotion decision.In

addition, there is nothing to suggest that Mr. McCurley ever used the offensive
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epithet or other offensive language in Mr. Butler's presence or with regards to Mr.
Butler. Thus, the evidence regarding Mr. McCurley’s use of the racial slur
itself, does not create a question of fact regardiagial animus orpretext.
Wellons v. Miami Dade Count$ll Fed. Appx. 535, 539 (11th Cir. 2015) (“An
isolated, discriminatory comment that is unrelated to the challenged employment
decision can contribute @ circumstantial case of pretext, but it is insufficient to
establish a material issue of pretext by itself.”) (citkgjas v. Florida 285 F.3d
1339, 134243 (11th Cir. 2002)).

The Court has considered Mr. Butler’'s evidence for each of his arguments
not only individually but also in combination. Even in combination, Mr. Butler's
evidence does not create a question of fact regarding pre@ousidering the
circumstantial evidence of racialiyotivated conduct and discrimination by
MBUSI in the light mosfavorable to Mr. Butler, the Court finds ththe evidence
does not create a question of fact regardisgriminatory intent

6. Statistical evidence of discrimination

Mr. Butler also presents statisticavidence to support his discrimination
claim. (Doc 49, pp. &, 12-13, 2]). “Statistical evidence is an appropriate
method for demonstrating both a prima facie case of discrimination and pretext.”
Brown v. American Honda Motor Co., In@39 F.2d 946, 952 (11th Cir. 1991).

(citations omitted).
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Mr. Butler submitted evidence that, in a twear period between September
2012 and September 2014, MBUSI promofedy-four employees to a group
leader positionn theVance, Alabama production facilitgnd only seven, dt6%,
of the employees promoted to group leader wériean-American (Doc. 482).%°
“Statistics such as these, however, without an analytic foundation, are virtually
meaningless.”"Brown, 939 F.2d at 952 (citing/ards Cove Packing Co., v. Atonio
490 U.S. 642 (1989)). Generally spaking, “[tjo say thatvery few [African-
Americans] have been d@ected by [MBUSI] does not say a great deal about
[MBUSI's] practices unless we know how ma@rican-Americansjhave applied
and failed and compare that to the success rate of equallyiephfibucasian]
applicants.” Brown, 939 F.2d at 952Here,the Court takes into account evidence
that MBUSI's review practices dissuadédrican-Americanteam leaders from
applying for group leader positions.

Still, Mr. Butler did not submit evidence to show how many team leaders
MBUSI employs, how many of BUSI's team leaders awfrican-American and
how many African-American team leaders applied for group leader positions
between September 2012 and September 2(8deDocs 48 & 49). In addition,

Mr. Butler did not introduce any evidence about the “racial composition of the

% |In his opposition to MBUSI’'s motion, Mr. Butler asserts that MBUSI promoted nine
African-Americanemployees to a group leader position between September 2012 and September
2014. (Doc. 49, p. 8)However,the document he cites to support thsgertion reflects that only
seven AfricarAmerican employees became group leaders between September 20, 2012 and
September 12, 2014S¢eDoc. 482).

47



pool of qualified applicants” foream leader ogroup leader positions in order to
compare it with the racial composition of those hired for the positions, which “is
one of the appropriate statistical methods for demonstrating intentional
discrimination.” Miles v. M.N.C. Corp. 750 F.2d 867, 872 (11lt&ir. 1985)
(citation omitted). Thus, Mr. Butler has not provide sufficient context for his
argument, and evidence that only seven offdniy-four team leaders promoted to
groy leader positions werafrican-Americandoes not create a question of fact
regarding discriminatioragainstAfrican-Americars in promotionpractices See
Brown 939 F.2d at 952 (finding that statistics showing that “out of approximately
860 Honda dealers nationwide only two are black” are insufficient by themselves
to show preteixin a 81981 case).
V. CONCLUSION

For the reasons discussed above, the CAQRANTS IN PART and
DENIESIN PART MBUSI’'s motion to strike (Doc. 52), and the CoOGRANTS
MBUSI’'s motion for summary judgment{Doc. 40.

DONE andORDERED this March 26, 2018

Wadite S Hosod_

MADELINE HUGHESHAIKALA
UNITED STATES DISTRICT JUDGE
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