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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
WESTERNDIVISION

ANNETTE GRANT TAYLOR,
Plaintiff,

VS. Case No7:16-cv-1827-TMP

ALABAMA CVS PHARMACY,
L.L.C.;and STEPHANIE M.

)
)
)
)
)
)
)
)
HOFFER, )
)
)

Defendand.

MEMORANDUM OPINION andORDER

This cause is before the court on the plaintiff's motion to remand the action
to the Circuit Court of Tuscaloosa County, from which it was removed on
NovemberlO, 2016. (Doc. 1). Plaintiff fled an amended complaint on
Novemberl7, 2016, followed by her motion to remand (Doc. 9)he parties
consented to the undersigned magistrate judge’s dispositive authority under 28

U.S.C. 8§ 636(c) m January 3, 2017. (Doc. 16).

I. Procedural and Factual Background
On October 10, 2016, the plaintiff filed her original complaint in the Circuit
Court of Tuscaloosa County, Alabama (Doe4)1 naming as defendants “CVS

Pharmacy Store #3004” and “Fictitious Dedants 110.” In it, she allegedhat
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she presented a written prescription to the pharmacy on April 1, 2016, and,
unbeknownst to her, the pharmacy incorrectly filled the prescription with the
wrong medication(Bupropion) After taking thewrong medication for over a
month,the plaintiff returned to thggharmacyon May 7, 2016to haveit re-illed,

and once againthe wrong medication was given to her. After experiencing
unexpected side effects, the plaintiff returned to her doctor, who informedater t
the wrong medication had been used to fill the prescription. Based on these
pleaded facts, the plaintiff alleged claims for negligence, wantonness,
negligent/wanton training and supervision, and negligent/wanton failure to warn.
In each of the four counts of the complaint, the plaintiff demandeshthe relief:
“Plaintiff demands judgment against all Defendants and Fictitipefendants
jointly and severally, in a sum of compensatory and/or punitive damages not in
excess of the jurisdictional limits of this Court which will fairly and adequately
compensatélaintiff for the above described damages and injuries, together with
interest from the date of tecident and the costs of the proceeding.

On November 10, 2016, Alabama CVS Pharmacy LLC (“Alabama CVS”)
filed a notice of removal, alleging thsitichis the true legal name of the defendant
(instead of CVS Pharmacy Store #3004labama CVS offered the affidavit of
Thomas Moffatt to establish that CVS Pharmacy Store #3004 is owned by

Alabama CVS Pharmacy LLG&Gnd that the only member of the defamdLLC is



an entity known as CVS Pharmacy, Inc., which is incorporated in Rhode Island
and has its principal place of business therae defendant also asserted that the
combination of the nature of the claims alleged and the plaint#i®nand for
punitive damages plainly met the $75,000@himum amount in controversy.
The defendant relies on 28 U.S.C. § 1332 for federal suimatter jurisdiction.

A week later, on November 17, 2017, the plaintiff fled an amended
complaint without seeking leave to do so. (Doc. 4). In her First Amended
Complaint, she substituted Alabama CVS Pharmacy LLC for the previously named
CVS Pharmacy Store #3004, and she named Stephanie M. Hoffer as a defendant,
alleging that Hofferis the pharmacist who incorrectly Id the prescription.

(Doc. 4). Alabama CVS filed a motion to strike the Eifsmended Complaint on
Novemberl8, 2016, contending that the court should eiserits discretiomnder

28 U.S.C.8 1447(e)to disallow the amendment because it will destroy the court’s
diversity jurisdiction. Hoffer was served with a summons and copy of the
amended complaint on December 2, 2016, and filed her own motion to dismiss the
amendedomplaint onDecember 22, 2016.

The motions have been fully briefed and are ready for disposition.

' The First Amended Complaint makes no reference to any fictitious defendiuaisgh the
title of the action in the caption containsetdral.reference.The ameded complaint alleges that
Hoffer is“an adult resident citizen of Tuscaloosa County, Alabama.
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[I. Analysis

The issue boils down to whether the plaintiff should be allowed to amend the
complaint to name Hoffer as a defendant in this acti@®oing so would dstroy
the diversity jurisdiction of the court and require rema8de28 U.S.C. § 1447(e).
There appears to be no dispute that, at the time of removal on NovemBéd &0,
there was complete diversity of citizenship among the named and servedparties,
and the plaintiff has not disputed that the amount in controversy extesd
jurisdictional minimum. The Moffatt affidavit attached to the notice of removal
clearly established the proper identification of the defendant and, ultimately, that
the defendan Alabama CVS, is a citizen of Rhode Islandihe court finds the
amountin controversy to be at least $75,000, exclusive of interest and costs, given
that allegation that the defendant negligently or wantonlyfittesl a prescription
twice, resulting insome undisclosed physical injury and emotional distress to the
plaintiff. The demand for punitive damages removes any lingering doubt that the

real amount in controversy exceeds the jurisdictional minithurence, but for

> The court acknowledges that defendant Alabama CVS also argues that the Firsedmend
Complaint sould be stricken because the plaintiff did not seek leave to file it, as required by
Rule 15(a)(2), but that would be a Pyrrhic victory at best. Assuming the court dteick t
amended complaint on the limited basis that no leave was granted to fiéeptaithtiff would be

free immediately to file a motion for leave to file the same amended complaimgftine court

to deal with the real issteshould the jurisdictiomestroying amendment be allowed.

* The citizenship of the “Fictitious Defendants” is disregarded. 28 U.S.C. § 1441(b).

4

The complaint does not demand a sum certain; therefore, the burden of proving that the
minimum amount in controversy falls to the removing defendant to prove the jurisdictional
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the filing of the First Amende@omplaint, there is no question about the propriety
of the removal on diversity grounds.

As stated, the principal question is whether the plaintiff's First Amended
Complaint should be allowed where doing so will destroy complete diversity
between the p#es and require remand of the case to state court. At the dhéset,
plaintiff argues that 28 U.S.C. 1447(e) does not apply because the amédde®n
not “add” or “join” a new defendant, but, rather, substitutes the true name of
Stephanie Hoffer for one of the fictitiously named defendants in the original
complaint. She points out that § 1447(e) reads:

If after removal the plaintiff seeks join additional defendant&’hose

joinder would destroy subjeanatter jurisdiction, the court may deny

joinder or permitjoinder and remand the action to the State court.

[Emphasis added].

Plaintiff contends she is not “join[ing] additional defent&®’ but merely
identifying correctly the true name of a defendant pleaded in the original

complaint, namely one of the Fictitious Defendants.

amount by a preponderance of the evidericpscott v. MS Dealer Service Corp7 F.3d 1353,
1357 (11th Cir. 1996)Williams v. Best Buy Companic., 269 F.3d 1316, 1319 (11th Cir.
2001); Kirkland v. Midland Mortg. Cq. 243 F.3d 1277 1(th Cir. 2001). While there are
constitutional limits on the amount of punitive damages a fay award, punitive damages
remain largely within the discretion of the jury. Where there is the mahg® possibility of an
award of punitive damages greatlear the jurisdictional minimum, as the court may determine
from its “judicial experienceand common sensesee Roe v. MicheliN. Am., In¢ 613 F.3d
1058, 1065 (11th Cir. 2010), removal is proper.
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There is some limited Eleventh Circuit authority for such an argumien
Ingram v. CSX Tramsortation Inc, 146 F.8 858 (11th Cir. 1998)the plaintiff
filed suit in Alabama circuit court against CSHr injuries she suffered in a
railroadcrossing accident. The crossing was owned by the City of Albertville,
Alabamawhowas not nameds a defendam the original complaint Because of
the diversity of citizenship between the plaintiff and CSX, the railroad removed the
action to the federal district court. After the removal, the plaintiff rddee leave
to amend the complaint to add the City as an additional defendduat.di3trict
court granted the motion, but only upon the express understanding that doing so
would not divest the court of the subjacatter jurisdiction that existed at the time
of removal. After the district court granted summary judgment to béémdants,
the plaintiff appealed, arguing that the court lacked sulpatter jurisdiction
because her own amended complaint adding the City destroyed diveamndity
required a remand to state couhh response, the defendants argued that because
diversity existed when the case was removedcthet did not lose jurisdiction by
allowing the postemoval amendment

Addressing these arguments, the court of appeals wrote:

The appelleg argue that the district court’s diversity jurisdiction was

determined at the time CSX filed its notice of removEthe appHees

rely on the Supreme Colstdecision inFreeport-McMoRan, Inc. v.

K N Energy, Ing. which held that “[d]iversity jurisdiction, once
established, is not defeed by the addition of a nondiverse

6



[dispensable] party to the action498 U.S. 426, 428, 111 8t. 858,

112 L.Ed. 2d 951 (1991).In Freeport a gas seller brought a breach

of contract action against a buyérhe seller then assigned its interest

in the contract and substituted the nondiverse assignee as a plaintiff
pursuant to FedR. Civ. P. 25(c). In a per curiamopinion, the
Supreme Court held that “diversity of citizenship is assessed at the
time the action is filed[,]” and that “if jurisdiction exists at [that] time

... such jurisdiction may not be divested by subsequent events.”
FreeportMcMoRan 498 U.S. at 428, 111 %t. 858. The court
rejected the opposite rule, which it reasoned could “have the effect of
deterring normal business transactions during the pendency of what
might be lengthy litigation.” 498 U.S. at 428, 111@&. 858. The
appellees assert that, undereeport federal diversity jurisdiction
attached at the time of removal and was not destroyed when the
district court addethe Cty as a defendant. We disagree.

CSX and the City construereeports holding too broadly.Freeport

does not stand for the proposition ttait additions of nondiverse
parties are permissible as long as complete diversity existed at the
time of commencement of the lawsuit.Instead, the holding in
Freeport relies upon the assignsehaving been substituted as a
plaintiff under FedR. Civ. P. 25(c). In this case, the Citg’ addition

was unrelated to rule 25.As a result, we findFreeport to be
inapplicable. When tre district court granted Ingraemamotion to add

the City as a defendant, complete diversity no longer existed between
theparties, thereby destroying subject matter jurisdiction.

Although Ingram styled her motion to add the City asm@ion to
amend her complaint pursuant to Fed. Civ. P. 15(a), this
amendment amounted to a joinder, pursuant to Rediv. P. 20. We
presume that Ingram sought to add the City because her alleged right
to relief against it arose out of the same transaction or occurrence as
her alleged right to relief against CSX, and because questions of law
or fact common to both defendants werelykto arise in the action.
SeeFed. R. Civ. P. 20(a). Thus, in detamining whether to grant
Ingram’s motion, the district court shallhave considered 28
U.S.C.A. 81447(e), which provides: “If after removal the plaintiff
seeks to join additional defendants whose joinder would destroy
subject matter jurisdiction, the court may deny joinder, or permit



joinder and remand the action to the State cour28 U.S.C.A.

§ 1447(e) (West 1994).

Ingram v. CSX Transp., Incl146 F.3d 858, 86562 (11th Cir. 1998)internal
footnotes omitted).

Although the instant case is not on all fours witlgram the case is
Instructive. Ingramread the language &1447(e) narrowly to apply to situations
where a“new’ defendant is being added Ypined’ in the case. It notes that
where a new defendantssibstitutedor an original defendan§ 1447(e) does not
appl, but, nstead, the rule iRreeportMcMoRanis used. Ultimately, the court of
appeals concluded that tteedition of the City of Albertville by amenahent
constituted the joining of a new defendant, not the dulisth of an original
defendant, thus triggerir§1447¢).

Ingramdoes not involve fictitious defendants, and it gives no clear direction
concerning amemdents changing the name of an origifiefitious defendanto
the defendans true name. It is arguable, however, that changing the name of a
fictitious defendant to the defendamttrue name is comparable to a mere
substitution. Fictitious ofJohn Doé names are used for defendants whose
existence and pential liability are known, but wistrue identity is not knowat
the time of the filing Fictitious party practice under Alabama state rules allows a

plaintiff to sue adefendantunder a fictitious name if the defendant is adequately



described to make ce that a real defendant exists, but whose ittagtity is not
known. This allows for the tolling of the statute of limitation utité true identity
can be discoveredith due diligenceand the name of #fictitious party changed

to the true identity.The Alabama Supreme Court has explained:

“The purpose of Rule 9(h)[, Ala. R. Civ. P.,] is to toll the applicable
statute of limitations when the plaintiff has diligently pursued the
identity of, but has been unable to identify, certain defendahte
fictitious name serves as a placeholder fbe tdefendant, and
Rule15(c)[, Ala. R. Civ. P.,] allows the claim against the substituted
defendant to relate back to the date of the original compl@imbmey

v. Foxboro Cq.528 So2d 302 (Ala.1988).

“‘Rule 9(h)[, Ala. R. Civ. P.,] is not intendetb give plaintiffs
additional time beyond the statutorily prescribed period within which
to formulate causes of actiomstead, the principal reason for the rule

is to toll the statute of limitations in emergency cases where [the]
plaintiff knows he has been injured and has a cause of action against
some person or entity, but has been unable to ascertain through due
diligence the name of that responsible person or entity.’

“Columbia Eng'g Int'l, Ltd. v. Espey, 429 So.2d 955, 959 (Ala.1983)
(citing Browningv. City of Gadsder859 So.2d 361 (Ala.1978)).”

Ex parte Lucas212 So. 3d 921, 9287 (Ala. 2016)quotingWeber v. Freemar8
So. 3d 825, 832 (Ala2008). Thus, under this practice, the fictitiously named
defendants areal defencnt, not merely a hypothetical one, and the substitution of

the true name of the defendant does not change the parteddoor “join” a new



party, it merely correc theidentification of an original defendant sued under a
fictitious name.

Viewed in the light cast bingram, the substitution of the true identity of a
fictitiously named defendant seems comparable éatbre substitutionf a party
discussedn FreeportMcMoRan rather than thaddingor joinder of anewparty.

If so, an amendment to correct the name of a fictitienalyed defendant does not
trigger the application§ 1447(e) because althat occurs is an amendment to
correct a misnomer, not the joinder of a new defendamiright and Millerhas

addressed this possibility:

* Itis frequently argued that fictitioysarty practice is not recognized in federal court, but this
is only partially correct When a federal court is sitting in diversjtyrisdiction, Fed. R. Civ.
P.15(c)(1) allows the court to gpy staterelationback rules. SeeSaxton vACF Indus., Inc.,
254 F.3d 959, 963 (11 Cir. 2001) see alsdPompey v. Lumpkjr821 F. Supp. 2d 1254, 1258
(M.D. Ala. 2004), aff'd sub nomRPompey v. Fulmerl27 F. App'x 473 (11th Cir. 2005). Also,
separate andpart from application of state r@erelation bak can be based on Rule 15{9]8)
and C), particularly in nordiversity, federauestion casesWhile there is no fedal analogue

to Ala. R. Civ. P9(h), Rue 15(c)1)(C) of the Federal Rules of Civil Procedure plainly provides
for relationback of amendments that do nothing more than correct @ameng of a party.
Under the federal rule, an amendment relates back to the date of the original phesadgg
amendedf

the amendment changes the party or the naming of the party against whom a
claim is asserted, if Rule 15(c)(1)(B) is satisfied and if, within theodegatovided

by Rule 4(m) for serving the summons and complaint, the party to be brought in
by amendment:

(i) received such notice of the action that it will not be prejudiced in
defending on the merits; and

(i) knew or should have known that the action would have been brought
against it, but for a miake concerning the proper pagydentity.
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If the plaintiff has described the Doe defendants so that their identity is
clear, or if the defendants are better equipped #narthe plaintiffs to
ascertain the Doe defendantitizenship or if the Doe defendant is an
agent of a company, awviefederal courts have permitted the actual
identity of a nondiverse Doalefendant to destroy divénsjurisdiction

upon removal. While one might regard this as an exception to the rule
that the cizenship of Doe defendants shall be disregarded, it merely
anticipates the inevitable: The First Circuit and the Fifth Circaiteh
held that 8 1441(a)s direction to disregard the citizenship of
defendants sued under fictitious names doescootinue to apply to
parties substituted for JolDoe defendants, and tH&al447(e)requires
remand to state court upon the substitutioraddition of nondiverse
defendantginternal footnotes omitted].

14B Wright, Miller et al, FEDERAL PRACTICE AND PROCEDURE 8§ 3723 at 779
(West2009 (citing Casas Office Mach., Inc., v. Mita Copystar America,,|42.
F.3d 668 (1 Cir. 1994); Doleac ex.Rd. Doleac v. Michalson264 F.3d 470 (5
Cir. 2001)). Although theEleventh Circuits opinion inlngram does not address
the substitution ofictitious parties, is observatiorthat8 1447(e) does not apply to
the substitutionof a new defendant for an original defendant is consistehtttis
line of reasoning.Somedistrict courts in the circuihave addressed the point and
found that substitution of a propeon-diversefictitious pary requires remand

For example, Judge DeMint of the Middle District of Alabama has written:

Thus, it is entirely possible thtte correct true name of a defendftitiously named in a state
court complaint cabe substituted byamendmenafter the case is removed to federal cowith
the amendment reliaig backto the date ofhe filing of the original complaint.
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It is well-established that the colgt diversity jurisdicton is
determined at the time the notice of removal is file®t. Paul
Mercury Indemnity Co. v. Red Cab €803 U.S. 283, 289, 58 &t.

586, 590, 82 LEd. 845 (1938)See alsol4A Wright, Miller and
Cooper, EDERAL PRACTICE AND PROCEDURE § 3739 at 581 (199.
Furthermore, under the recently amended removal statute, the
citizenship of defendants sued under fictitious names should be
disregarded for purposes of remov&ee 28 U.S.C. § 1441(a).
However, subsequent to this amendment of the removal statutes co
have found that where a plaintiff complaint provides a description of

a fictitious defendant in such a way that his or her identity cannot
reasonably be questioned, the court should consider the citizenship of
the fictitious defendantLacy v. ABC ms. Co, No. CIV.A. 95-3122,

1995 WL 688786 at *3 (E.D.La. Nov. 17, 199Byown v. TranSouth
Financial Corp, 897 F.Supp. 1398, 14602 (M.D.Ala.1995);
Tompkins v. Lowe's Home Citr.,, Inc847 F.Supp. 462, 464
(E.D.La.1994) (citingGreen v. Mutual of Omah&50 F.Supp. 815,
818 (N.D.Cal.1982)).

Marshall v. CSX Transp. C®16 F. Supp. 1150, 1152 (M.D. Ala. 1995)

In the instant case, th®aintiff argues that she has done nothing more than
amend the complaint to substitute the real name opllaegmacistvho misfilled
her prescriptions for one of th€ictitious Defendants-10." Because this does not
“add’ or “join” a new party, but merely corrects the misnomer of a fictitiously
named defendan§ 1447(e) does not apply and the court must remand the case
because true diversity of citizenship never existéde court is dubious, however,
that she has adequately described the fictitious defendants in a way that makes

clear that shentended to sue a real, but unknown, defendant. While the caption of

her statecourt complaint refers toFictitious Defendants-10" as“those entities
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or individuals who may be liable for the damages pled hérsime does not
otherwise refer to them or describe them in the text of the compl&aeD0c. 1-

4). The complaint does not describe any of fiwitious defendants as a
pharmacist whoerroneouslyfilled her prescription which description would
indicate an intent to gua real person whose identity is unknowinis simply fails

to comply with the requirements of Ala. R. Civ. P. 9(h) for naming a defendant
fictitiously. Alabama Rule 9(h) requires a sufficient description of the fictitious
defendant to make clear that it is a real person or entity subject to potential
liability. The rule is not aimed at allowing a plaintiff to retain an opening to add
completely new deindants nopreviouslydescribed. In this case, the plairisff
description of“Fictitious Defendants-10" simply does not identity a real, but
unidentified defendant.

Becausehe plaintiff has notpleadedictitious defendantproperlyunder the
Alabama rules, the amendment to atklendantHoffer cannot be regarded as a
mere substitution of a proper name for a fictitiously named defendant. It is an
addition or joirler of a new defendantAccordingly, the court must determine
under8 1447(e) whether to allothe amendment and remand the case or to strike
the amendment.This exercise is a balancing of the equities, within the sound

discretion of the court. As one district cbhas described the process:
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Pursuant to 28 U.S.C. § 1447(e), “[i]f after removal the plaintiff seek
to join additional defendants whose joinder would destroy subject
matterjurisdiction, the court may deny joinder, or permit joinder and
remand the action to the State cou28 U.S.C. § 1447(e)A district
court faced with the issue of whether to permit or deny the joinder of a
nondiverse party has two options: (1) deny joinder or (2) permit
joinder and remand the case to state courdingram v. CSX
Transportation, Ing.146 F.3d 858, 862 (11th Cir.1998)he decision

Is committed to the sound discretion of the district colvayes v.
Rapoport 198 F.3d 457, 462 (4th Cir.199 Hensgens v. Deere &
Co, 833F.2d 1179, 1182 (5th Cir.1983gropian v. Wachovia Bank,
N.A, No. 16-80397ClV, 2010 WL 2822195, aR (S.D.Fla. dily 16,
2010).

Because the Cousg decision will determine the continuance of
jurisdiction, the addition of a nediverse party should not be
permitted without consideration of the original defentamntterest in

the choice of the federal forunHensgens833 F.2d at 1182Hence,

the district court should scrutinize a motion to amend to join a non
diverseparty more closely than a motion to amend under Rule 15 of
the Federal Rules of Civil Proceduid,; see Kleopa v. Prudential
Inv. Management, IncNo. 08-81386-CIV, 2009 WL 2242606, at *2
(S.D.Fla. July 27, 2009), and should deny leave to amend unless
strong equities support the amendmengmith v. White Consol.
Industries, Inc.229 F.Supp.2d 1275, 1281 (N.D.ARD02).

The Court notes that, “[ijn balancing the equities, the parties do not
start out on an equal footing.'Sexton v. G & K Service$nc,, 51
F.Supp.2d 1311, 1313 (M.D.Ala.1999bhis is kecause of the diverse
defendarits right to choose between a state or federal forBevels

v. American States Ins. Cdl00 F.Supp.2d 1309, 1313 (M.D.Ala.
2000). Giving diverse defendants the optiohahoosing the federal
forum is the very purpose of the removal statutesl. (citing
Hensgens 833 F.2d at 1181).Just as plaintiffs have the right to
choose to sue in state court when complete diversity does not exist,
nonresident defendants have thghti to remove to and litigate in
federal court when diversity of citizenship does exidt.

In deciding whether to permit or deny joinder, the distrazrt must
balance the defendastinterests in maintaining the federal forum
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with the competing interests of not having parallel lawsuits.

Hensgensat 1182. In applying this balancing test, the district court

should consider: (1) the extent to which the purpose of the amendment

is to defeat federal jurisdiction, (2) whether plaintiff has been dilatory

in asking for amendment, (3) whether plaintiff will be significantly

injured if amendment is not allowed, and (4) any other factors bearing

on the equitiesld.; Mayes 198 F.3d at 462)uckworth v. State Farm

Mutual Auto Ins. Cq.No. 6:07~cv—2014-Orl-22DAB, 2008 WL

495380, at *1 (M.D.Fla. Feb. 20, 2008ortis v. WakMart Stores,

Inc., No. OA0557+AWS-C, 2007 WL 3086011, at *3 (S.D.Ala. Oct.

19, 2007);Jones v. RerA-Center East, In¢.356 F.Supp.2d 1273,

1275 (M.D.Ala.2005).

Small v. Ford Motor C9.923 E Supp. 2d 1354, 13567 (S.D. Fla. 2013)

The first factor toconsideris whether the amendment is offersalely for
the purpose of defeating jurisdictiotunderlying ths factorare such questions as
whetherthe claim against the proposed defendant is relatively strong or ameak
the merits andwhether the plaintiff knew or should have known of the defendant
before emoval See, e.gSmith v. White Consol. Indus., In229 F. Supp. 2d
1275, 128-82 (N.D. Ala. 2002) Examining these questions, it is, of course,
impossible to predict whether thpdaintiff will prevail against defendant Hoffer,
but it is clear that Hoffer is not a marginal or nominal defendBf&intiff alleges
she is the pharmacist who erroneously filled her prescriptions. As such, she is

central to the merits of the plaifits case, and assumintgjes made the error

alleged by plaintiff (filled the plaintifs prescription with a medication other than
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as called for by the prescription), tipaintiff hasa strong claim against hér.
Unlike the claim inSmith v. White Consol. Indus., In@29 F. Supp. 2d 1275,
1280 (N.D. Ala. 2002)described by tht court as“weak] the claim here is
potentially strong. CompareGoodman v. Travelers Ins. C&61 F.Supp. 1111,
1113 (N.D.Cal.1983) (holding that if the claim against the-tiorrse defendant is
relatively strang, joinder should be allowed).

Likewise, it seems unlikely that the plaintiff knew Hoffeidentity at the
time she filed suit. Although the defendant argues thapldetiff could have
seen the pharmacistname on the label of her prescription, no evidence of that
fact has been offered. The defendant has not submitted a copg Gbel to
confirm thd it bears the pharmacists ngnoe that theplaintiff had available to her
other ways of ascertaining the name prior to filing suit.

The court also is unconvinced that the timing of the amendment implies that
it was offered solely to destroy diversity jurisibet. Defendant cites cases
holding that‘the fact that a plaintiff attempted to add a4tliverse defendant only
after the case was removed, even though he knew or should have ascertained the
identity of the defendant at an earlier time, strongly indicates that the purpose of

the plaintiffs amendment is to defeat federal jurisdictio®mith v. White Consol.

® The court also recogrés the possibility that Hoffer, as a professional pharmacist, may carry
her own malpracticdiability insurance hat would provide anadditional source, beyond
AlabamaCVs, for colection of a judgment. Forithreasonas well as her centraole in the
factual questions of the case, plaintiff may want her added as a defendantctirespleler
impact on diversity jurisdiction.
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Indus., Inc, 229 F. Supp. 2d 1275, 1280 (N.D. Ala. 2002). But this notion is
paradoxical. If theplaintiff truly wanted onlyto defeatdiversity jurisdiction and
secure a remandhe surest way to do so wouldve ben to include the non
diverse defendanh the original complaintto defeat removal before it bag If,
as the defendant contends, the plaintiff knéhe identity of the nodwliverse
defendant at the time she filed the coanpi, the safest wafor herto prevent
removal was simply to name the ndiverse defendant in the original complaint
not wait until after removal and hope to thread8H&l47(e) needleIn doing so, a
savvy plaintiff could prevent removal and never run the risk of the balancing act
required by § 1447(e). Rather, to this colgt mind, and at least in the
circumstances of this case, the fact that the new defendant was offeredkiyn a
postremoval amendmerguggests that the plaintiff did not know the defendant
identity at the time the complaint was filed. There simply is no evidence that the
plaintiff in this case knew Hoffes identity and withheld it as asky hole card
against removal.

The plaintiff has not been dilatory in seeking the amendment to add Hoffer.
The amendment was offered a mere seven days after the case was rantbved
only slightly more than a month after the complairds originally filed in state
court Indeed, according to the complaiptaintiff only discoveredhie medicabn

error after consulting with her doctor sometime after May 7, 2016, and she filed
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her lawsuit on October 10, 2016. Plaintiff was doatory in attempting to join
Hoffer either before the law suit was filed or after it was removed.

While it is true that the defendastright to seek a federal forum bynweval
must be weighed, so tdbe plaintiffs interest in avoiding duplicate litigation
separatefora. If the court were to strike the amendment adding Hoffer, the
plaintiff would continue to litigate in this court ovére question whether Hoffer
negligently or wantonly misilled her prescription(for which Alabama CVS
would be vicariously liable)while also litigatinga new law suitin the Circuit
Court of Tusckbosa County over whether Hoffer negligently or wantonly-mis
filled her prescription. The exact same factual and legal questauld be
contested unnecessarily in two sepafata, wasing precious judicial resources
and increasing the cost of the litigatifor all parties. Plaintiff will banjured if
the amendment is not allowed because shddvoave to filea new suit and bear
the separate costs of litigation to pursue her claim against Hoffer.

Finally, other equities bearing on the amendment include the fact that not
much has occurred in this case. Little effort will have been wasted in this case if it

is returned to state court, whereas failing to remand it will resultauble
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litigation. Other than losing federalforum, Alabama CVS will not be harmed by

a remand.

[ll. Conclusion

Accordingly, the defendaris motion to strike the amended complaint
(Doc.9) is DENIED, and the plaintifis motion to remandDoc. 5)the action to
the Circuit @urt of Tuscaloosa County,lAbamais GRANTED, and the Clerk is
DIRECTED to REMAND theaction to the state court from whence it was
removed.

DONE this 14' day of July, 2017.

T

T. MICHAEL PUTNAM
UNITED STATESMAGISTRATE JUDGE

7

The presence of Hoffer as a defendant reduces the concern for local prejndioe (
cooking”) against Alabama CVS, which is the ungierg rationale for diversity subjechatter
jurisdiction. As Hoffer appears e an Aabamaesident, there is no reason to believe that she,
or Alabama CVS by extension, will be unfairly treated by aabamgury.
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