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MEMORANDUM OPINION

Pursuant to 42 U.S.C8805(g)and 1383(c)plaintiff Monica DelaneHarris
seeks judicial review of a final adverse decision of the Commissioner of Social
Security. The Commissioner denied Ms. Hasridaims for a period of disability
and disability insurance benefits. Afterareful review, the Court mandsthis
matter for additional administrative proceedings
l. PROCEDURAL HISTORY

In Novemberof 2014, Ms. Harris applied fadisability insurance bnefits.
(Doc. 73, p. 16; (seeDoc. #4, p. 17(Box 7 — indicating disability insurance
benefits claimand Box 11-indicating date of applicatignseealso Doc. %6, p.2

(Application Summary) Ms. Harrisalleges that her disabilitybegan on May 16,
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2014. (Doc. 76, p.2; Doc. #4, p. 17(Box 11). The Commissioner denied Ms.
Harris’sclaimin Marchof 2015 (Doc. 7-3, p. 16;Doc. 75, p. 8)*

Ms. Harris requested a hearing before an Administrative Law Judge (ALJ).
(Doc. 73, p. 12). On July 18, 2016, th&LJ held ahearingin Birmingham,
Alabama. (Doc. 73, p. 33). The ALJ issued an unfavorable decision on
September 13, 2016. (Doc:37pp. 13-15, 28. On May 24, 2017, the Appeals
Council declined Ms. Harris'request for review(Doc. 73, p. 2), making the
Commissioner’s decisiofinal for this Court’sjudicial review. See42 U.S.C. §
405(g)and 1383(c)

Il. STANDARD OF REVIEW

The scope of review in this matter is limited. “When, as in this case, the
ALJ denies benefits and the Appeals Council denies review,” the Court “review[s]
the ALJ’s ‘factual findings with deference’ and [his] ‘legadbnclusionswith close
scrutiny.” Riggs v. Comm’r of Soc. Seb22 Fed. Appx. 509, 51011 (11th Cir.
2013) (quotindoughty v. Apfel245 F.3d 1274, 1278 (11th Cir. 2001)

The Court must determine whether there is substantial evidence in the record

to support the ALJ’s factual findings. “Substantial evidemcanore than a

! The Court notes that the Application Summanglicates thatin November 2014Ms. Harris
applied for supplemental security income, dability insurance benefits. (Doc:67 p. 2).
Based on other materials in the record, including the ALJ’s decision (E&cpp. 1328), Ms.
Harris’s brief (Doc. 9, p. 1)and the Disability Determination Explanation (Doe)7 theCourt
believes hat the identiitation of Ms. Harris’'s claim on the Application Summary is incorrect
and understands that Ms. Harris applied for disability insurance benefits.
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scintilla and is such relevant evidence as a reasonable person would accept as
adequate to support a conclusionCrawford v. Comm’r of Soc. Se@63 F.3d

1155, 1158 (11th Cir. 2004). In evaluating the administrative record, the Court
may not “decide the facts anew, reweigh the evidence,” or substitute its judgment
for that of the ALJ.Winschel v. Comm’r of Soc. Sec. Admt31 F.3d 1176, 1178

(11th Cir. 2011) (internal quotatiomarks omitted). If substantial evidence
supports the AL3 factual findings, then the Court “must affirm even if the
evidence preponderates against the Commissioner’'s findingSdstigan v.
Comm’r, Soc. Sec. Admin603 Fed Appx. 783, 786 (11th Cir. 2015) (citing
Crawford, 363 F.3d at 1158).

With respect to the ALJ’s legal conclusions, the Court must determine
whether the ALJ applied the correct legal standards. If the Court finds an error in
the ALJ’s application of the law, or if the Court finds that the ALlethto provide
sufficient regoning to demonstrate that the ALJ conducted a proper legal analysis,
then the Court must reverse the ALJ’s decisi@ornelius v. Sullivan936 F.2d
1143, 114%46 (11th Cir. 1991).

.  SUMMARY OF THE ALJ’'S DECISION

To determine whether a claimant ha®ven that she is disabled, an ALJ

follows a fivestep sequential evaluation process. The ALJ considers:

(1) whether the claimant is currently engaged in substantial gainful
activity; (2) whether the claimant has a severe impairment or



combination of impairments; (3) whether the impairment meets or
equals the severity of the specified impairments in the Listing of
Impairments; (4) based on a residual functional capacity (“RFC”)
assessment, whether the claimant can perform any of his or her past
relevant work despite the impairment; and (5) whether there are
significant numbers of jobs in the national economy that the claimant
can perform given the claimant's RFC, age, education, and work
experience.

Winschel 631 F.3d at 1178.

In this case, theALJ found that theMs. Harris m& the insured status
requirements of the Social Security Act throiRgcember 3, 2018. (Doc. %3, p.

18). The ALJdetermined thaMs. Harrishad not engaged in substantial gainful
activity since May 16, 2014he alleged onselate (Doc. 73, p. B).

The ALJconcludedthat Ms. Harrissuffersfrom the severe impairment of
degenerative disc disease lo¢ ifumbar spine status post distomy. (Doc. 73, p.
18). The ALJdeterminedMs. Harrishasthe following norsevere impaments
complex regional pain syndrome, essential hypertension, vertigo, obasdy
anxiety (Doc. 73, pp. B-20). Based on a review of the medical evidence, the
ALJ concludedthat Ms. Harrisdoes not have an impairment or a combination of
impairmentsthat meets or medically equals the severity of any listed impairments
in 20 CF.R.Part 404, Subpart Rppendix 1 (Doc. 7-3, p. ).

In light of Ms. Harris’'s impairments, the ALJ evaluatdts. Harris’'s
residual functional capacityThe ALJ determined that Ms. Harris sithe RFC to

perform:



Sedentarywork . . . limited to unskilled workot involving complex

instructions or procedureslhe claimant cannot climb ladderspes

or scaffolds, or work at unprotected heights or around hazardous

machinery. The claimant can occasionally climb ramps or stairs,

stoop, crawl, crouch and kneellLastly, the claimant can tolerate
frequent interaction with coworkers, supervisors and the general
public.

(Doc. 73, p.21)

Based on tis RFC, the ALJcorcluded that Ms. Harrisamot perform her
past relevanjob as a food service worker(Doc. %3, p. ). Relying upon
testimony from avocational expertthe ALJ found thabther jobs existed in the
national economy that Ms. Harri®wd do, including optical goods assembler,
wire wrapper and stuffer (Doc. 73, pp. Z, 49). Accordingly, the ALJ
determinedthat Ms. Harriswas notunder a disabilitywithin the meaningf the
Social Security Acat any time fronMay 16, 2014, the alleged onset dabteough
November 18, 2014, the date of the decisioc. 73, p. B).

IV. ANALYSIS

On appeal Ms. Harris maintains that the ALJ improperly evaluated her
credibility under the Eleventh Circuit pain standard and disregangeside effects
of her pain medication. (Doc. 9,pp 7-11). After considering the parties’

arguments and examining the record, the Court finds that the record does not

containsubstantial evidence to support the ALJ’s decision.



To establishdisability based on testimorgboutsubjective paina claimant
must provide“(1) evidence of an underlying medical condition and either (2)
objective medical evidence that confirms the severity of the alleged pain arising
from that condition or (3) that the objectively determined medical condition is of
such a severity that it cdre reasonably expected to give rise to the alleged pain.”
Holt v. Sullivan 921 F.2d 1221, 1223 (11th Cir. 1991).

In determining the existence of a disability, “[alaimants subjective
testimony supported by medical evidence that satisfies the taaudasd is itself
sufficient to support a finding of disability.Footev. Chater 67 F.3d 1553, 1561
(11th Cir. 1995) duoting Holt, 921 F.2d at 1223 If an ALJ finds that the
claimants testimony is not crediblethen the ALJ must explain the reasoffor
discreditingthat testimony Moore v.Barnhart 405 F.3d 1208, 1212 n.4 (11th Cir.
2005) (requiring éxplicit articulation of the reasons justifying a decision to
discredit aclaimants subjective paitestimony) (internal citationomitted); Holt,

921 F.2d at 1223 (“&ilure to articulate the reasons for discrediting subjective pain
testimony requires, as a matter of law, that the testimony be accepted’as true.

Social Security Regulation 1%p governs an ALJ's credibility
determination. That regulation provides

[W]e recognize that some individuals may experience symptoms

differently and may be limited by symptoms to a greater or lesser

extent than other individuals with the same medical impairments, the
same objective medical evidence, anel $hme nomedical evidence.



In considering the intensity, persistence, and limiting effects of an
individual's symptoms, we examine the entire case record, including
the objective medical evidence; an individual’'s statements about the
intensity, persistence, and limiting effects of symptoms; statements
and other information provided by medical sources and other persons;
and any other relevant evidence in the individual’s case record.

SR 163p, 2016 WL 1119029, at *4. Additionally, “[wlhen evaluating a

claimant’s subjective symptoms,” an ALJ must consider the following factors:
(i) the claimants ‘daily activities; (ii) the location, duration,
frequency, and intensity of thelaimant’s] pain or other symptoms;
(i) [p]recipitating and aggravating factors; (iv) the type, dosage,
effectiveness, and side effects of any medication the [claimant took]
to alleviate pain or other symptoms; (v) treatment, other than
medication, [the claimant] received for relief . of pain or other

symptoms; and (vi) any measures the claimant personally used to
relieve pain or other symptoms.

Leiter v. Comm’r of Soc. Se@77Fed. Apx. 944, 947 (11th Cir. 2010) (quoting
20 C.F.R. § 404.1529(c)(3)).

Ms. Harris testifiedthat shehas experiencedpain and other disabling
symptomsbefore andafter her backsurgeryin June 2014 (Doc. 73, p.45). Ms.
Harris statedthatshe experiences@out of 10pain level at least twice a weedhut
herpain is usually aalevel of 6 or 7 whenshe uses pain medicatiofDoc. %3, p.
45).

Ms. Harris testified that shewas taking Nucynta, Lyrica, and Ultrano
managepain. (Doc. 73, p. 6). Ms. Harristestifiedthat becauséNucyntamakes

her drowsysheusuallylies downusuallyfor 30 minutes after the medication takes



effect. (Doc. #3, p. &£). Ms. Harrisndicated that she takes Nucynta two to three
times daily. (Doc. 73, p. 46).
The ALJ concluded that M#larriss impairments meet the first part of the
pain standard but not the second pdihe ALJ found
[T]he claimant's medically determinable impairments could
reasonably be expected to cause the alleged symptoms; however, the
claimant’'s statements concerning the intensity, persistence and
limiting effects of these symptoms are not entirely consistent with the
medial evidence and other evidence.
(Doc. 73, p. 22). The ALJdetermined thaWs. Harris’s subjective testimonyas
inconsistent with the objective medical eviden@nd her daily activities
diminished the credibility of heestimony concerningubgctivepain (Doc. %3,
p. 25). TheCourt analyzes each category of evidencgirn.
A. Objective Medical Evidence
The ALJ found that the objective medical evidersmmetimesconflicted
with Ms. Harris’'s description of her symptomgDoc. 73, p.25). An ALJ may
use objettve medical evidence to discréadi claimant’spain testimony.20 C.F.R.
8§ 404.1529(c)(2jobjective medical evidence can faeuseful indicator to assist us
in making reasonable conclusions about the intensity and persistence of [the
claimant’s] symptoms and the effect those symptoms, such as pairhava on

[her] ability to worK). But an ALJ maynot “reject [a claimant's§tatements about

the intensity and persistence of phin or other symptoms or about the effgct



symptoms have on [the claimantability to work solely because the available
objective medical evidence does not substantiate [the claimatdtglments. 20
C.F.R. § 404.1529(c)(2)

The ALJ explaired why he found that the objective medical evidence
conflictedwith Ms. Harris’s pain testimony

After reviewing the evidentiary record in its entirety, the
administrative law judge finds no reasons why the claimant would be
unable to perform work within the scope of her residual capasty,

has been defined herein. As stated earlier in the decision, the claimant
presented to the consultative examination and to the hearing with a
cane. However, Dr. Summerlin clearly stated that not only was the
claimant not using the cane properly, the cane had not been Ipeéscri

to her by any physician. Although the claimant presented to Dr.
Summerlin with an antalgic gait and a cane, her gait was perfectly
normal and she was not using any assistive device when she was
evaluatedby Dr. Laubenthal just two days earlier (Exhibit 8F). The
administrative law judge acknowledges the claimant did have a
herniated disc causing impingement on lthenerve root prior to her
discectomy in June 2014; however, three independent MRIs of her
lumbar spine obtained after her surgery all slibne evidence of any
recurrent or residual disc herniation or evidence of nerve root
impingement at the L4/L5 level. A moderate disc protrusion was
noted at the L1/L2 level, although there was no evidence of nerve root
impingement and Dr. Givhan clearlgdicated that this was not the
cause of any of the claimant’s symptoms.

The evidentiary record in this case simply fails to support the
claimant’s alleged limitations regarding her lftver extremity. A
nerve conduction study obtained in February 20&%ealed no
evidence whatsoever of peripheral neuropatyd only evidence
‘most compatible’ with radiculopathyExhibit 20F). Subsequent
treatment records from Dr. Graham also document the presence of
normal sensation throughout all extremities and normal or almost
normal muscle strength in both her upper and lower extremities
(Exhibit 17F) Not only do the overwhelming majority of the



claimant’s treatment records document essentially nophgkical
examinations, treatment notes from Dr. Barr indicate that the claima
gave ‘questionable effort’ during muscle strength testing in March
2015 (Exhibit 13F).
In sum, the claimant’s testimony and other allegations of pain and
functional restrictions are inconsistent with the objective medical
evidence. Th record does not contain objective signs and findings
that cauld reasonably be expected to produce the degree and intensity
of pain and limitations alleged.There are no diagnostic studies to
show abnormalitiesthat could be expected to produce such severe
symptoms. The physical findings in the recoad ribt establish the
existence of neurological deficits, significant weight loss, muscle
atrophy, or other observable signs often indicative of protracted pain
of the intensity, frequencynd severity alleged.
(Doc. 73, p. 25). Based on this Court’s review of tineedicalrecord,the ALJ has
overlookedseveral records indicating that Ms. Harrisigesolvedsymptoms post
surgerymay cause the pain that Mdarris reported
On May 18, 2014, Ms. Harrivisited DCH Regional Medical Center’s
Emergency Department in Tuscaloosa, Alabamd complained dbackand left
hip pain. (Doc. 78, p. 13). Ms. Hatrris indicated that her back pain had begun
about one week earlier. (Doc87 p. 13). Ms. Harrisdid not know what caused
this pain, but she recalled doing some heaving lifting which required her to twist
her back.(Doc. 78, p. 13).
Ms. Harrs reported gainlevel of 9 out of 10. (Doc. %8, p. 7). Ms. Harris

described her pain dshock” pair—an intensity differentfrom what shehad

experiencedwith back strains (Doc. 78, p. 13). Ms. Harris received several

10



medications totreat her acu¢ pain including orphenadrine, ketorolac, and
morphine. (Doc. -8B, p.11). Ms. Harris received a prescription for 7.5mgyéd
upon discharge. (Doc:g, p. 12).

Ms. Harris continued toeceivetreaiment forher back pain.On May 30,
2014, Dr. Spruill gaveMs. Harris a epidural steroid injectiom the leftL4-L5
backarea (Doc. 78, p. 24). On June 5, 2014s. Harriswent to Dr. Givhan for a
surgical evaluation. (Doc. -B, p. 60). Dr. Givhan’s assessment of Ms. Harris
includedtheseobservations

severe lumbar radiculopathy secondary to a large free fragment disc

herniation to the left at 1-%, causing severe neural impingement. The

patient has been treated conservatively over a long period of time and
has a partial foot drop. Baseash this, we think that surgical
intervention is indicated. We have discussed the risks versus benefits

of left L4-5 microdiscectomy. These include . . . bleeding, infection,

anesthetic risk, injury to the existing nerve root, continued pain,

recurrent ¢&c herniation, continued weakness, and possibility of
complete foot drop on the left.
(Doc. 78, p. 60).

On June 13, 2014, Dr. Givhan performed alUX diskectomy on Ms.
Harriss back (Doc. 78, p. 48). Following that surgery, Dr. Givhan noted July
8, 2014 that Ms. Harris “is improving with regard to her pain, but . . . had a large
herniated disc to the left at £51 with severe neural impingement and still has to

have symptom resolution.” (Doc-8] p. 59). At Dr. Givhan’s direction,Ms.

Harrisattendedhysical therapyn July 14, 2014at theTuscaloosa Rehabilitation

11



and Hand Center (Doc. 78, p. 65). At the appointmentiMs. Harris reported no

leg pain, butMs. Harris described other symptoms including “left lower leg and
foot numbness and weakness as well as continued [lower back pain] . . . . left leg
tingling and [lower back pain] increas[ing] with walking.” (Doe8,/p. 65). Ms.
Harrisattended at least thregorephysical therapgessions iduly of 2014 (Doc.

7-8, p.8590). Thus, Ms. Harrisrequired additional treatmeifdr pain after her
surgery

Ms. Harris returned to Dr. Givhan on July 29, 2014. (De8, @. 58). Ms.
Harris reported “still having some significant radicular symptoms.” (De;. .
58). Dr. Givhan indicated that “nerve injury related to her massive disc
herniation” could cause some of Ms. Harris’s symptords. Givhan ordered an
MRI to explore the source of Ms. Harris’s continued pain and to rulesoutrent
disc herniation.The ALJ didnot address thigisit in his analysis of thebjective
medicalevidence.

Thus,the ALJ relied uporDr. Givhan's July 8, 2014 note which reflected
improvement in Ms. Harris’s paiut the ALJ did not mentioa note later in the
same month that suppsitls. Harris’s pain testimonySeelheanacho v. Berryhill
No. 6:1#CV-0910MHH, 2018 WL 4680173, at6 (N.D. Ala. Sept. 28, 2018)

(ALJ may not takea “snapshot” of notes that show immediate improvenaaiit

12



then disregarahotes that show the pain return)n@iting Robinson v. ColvinNo.
5:12-cv-1954AKK, 2014 WL 2214294 at *5 (N.D. Ala. May 28, 2014))

Dr. Bankston performed an MRI ®&ls. Harriss spineon August4, 2014.
(Doc. 78, p. 62). Dr. Bankston reported a “mild to moderate diffuse disc bulge
with mild facet degenerative charigé but he did not see evidence of a recurrent
or residual disc herniation. (Doc:87 pp. 6263). On August 5, 2014, Ms. Harris
returned tdDr. Givhan (Doc. 78, p. 57). Dr. Givhameportedthat the MRI scan
did not“show any recurrent or residual disc herniation of the nerve root.” (Boc. 7
8, p. 57). Dr. Givhan stated that “[tlhere certainly is a chancdMsatHarri§ has
some longstanding nerve damage which . . . is playing a role in her symptoms at
this point.” (Doc. 78, p. 57). Dr. Givhan indicated that Ms. Harris should
continue her therapgnd “hope the nerve spontaneously heals itself.” (D&;./

57). Dr. Givhan explained tdls. Harristhat herpartial foot drop and numbness
might be permiaent. (Doc. 78, p.57). Although he ALJreported that the MRI

did not show recurrent disc herniation, the Adlidl not discuss Dr. Givhan's
concerns about potential nerve damage

As the ALJ indicated, the next record of treatment is dated neantyaiihs

after Ms. Harris’'s August 2014 visit with Dr. GivhanMs. Harrisvisited DCH

2 There is no indication that Ms. Harri$opped takindher pain medicationduring those six
months See Somogy v. Comm’r of Soc. S866 Fed. Appx. 56, 64 (11th Cir. 2010) (“[T]he

13



Regional Medical Center on January 20, 2015, after falliBhge reportedevere
back pain. (Doc.-B, p. 78). On January 29, 201%/s. Harris’'s primary care
physician, Dr. Laubenthalexamiredherfor “numbness in [her] lower leg and feet
swelling” (Doc. 78, pp. 91, 94). Ms. Harrisreported that she had been
experiencing the numbness for eight months, andtsiel that “[tjheproblem has
been progressively worsening.” (Doc8/p. 94). Dr. Laubenthal noted that Ms.
Harris walked normally, exhibiteda reduced sensation to touch in foot and ankle,
and sbod without difficulty. (Doc. #8, p. 96). According toDr. Laubenthak
diagnosisMs. Harris was experiencinuparestiesa and neuropathy in her left foot
and radiculopathy in her back. (Doe87p. 96).

On January 31, 2015, Dr. Summerlan consultativeaadiologist examined
Ms. Harris. (Doc. @, p. 3 8). Dr. Summerlinnotedthat Ms. Harris’s walking
was moderately antalgic (Doc. 79, p. 5)° Dr. Summerlin reported that Ms.
Harris carriedan unprescribedanein her left hand (Doc. 79, p.5). The absence
of a prescription does not mean tMg. Harriss use ofa cands unnecessarySee
Iheanacho 2018 WL 4680173at *4 n.2(citing Davis v. Berryhil] No. 2:15cv-

1429KOB, 2017 WL 1074451at *9 (N.D. Ala. Mar. 20, 2017)“[T]he lack of

credibility of [the claimant]'s complaints of disabling pain are bolsteredvieace that she . . .
was prescribed numerous medications.”).

¥ MerriamWebster's Medical Dictionary defines antalgic as: “marked by or being aatwnal

position or movement assumed by someone to minimize or alleviate pain or discomiioth@
leg or back).” Antalgicc, MERRIAMWEBSTER ONLINE MEDICAL DICTIONARY,

https://www.merriamwelster.com/medical/antalgic (last visit@dn.16, 2019).

14



prescription does not necessarily indicate that a claimant doesquite such a
device.”)).

Dr. Summerlin diagnosed Ms. Harris with “possible peripheral nerve injury
with weakness in the left lower extremity.” (Doc:97 p. 7). This record
undermines the ALJ’s finding that Ms. Harris does not have peripheral ndwopa
because“there is no such diagnosis within the evidentiary record from an
acceptable medical source.” (Doc:3,/ p. 19). The ALJ digounted Dr.
Summerlin’s pairrelated diagnosisand focused instead on Dr. Summerlin’s
functional assessment of Ms. Harris’s ability to stand, walk, sit, andDibc. 73,

p. 23).

Dr. Summerlin observed that Ms. Harsisowed “consistent pain behavior”
by “shift[ing] positions several times during the course of the 15 minute interview
and subsequent 10 minute examination.” (Do®, P.4). The ALJ did not
acknowledge this evidencéDoc. 73, p. 23).

In February andMarchof 2015, Ms. Harris sought treatment from Dr. Barr
a reurologist (Doc. 79, pp. 3031, 393. OnFebruary 25, 2015, Dr. Barr noted
that Ms. Harris’'s EMG showed an “irritated nerve in her back [that] could be left
over from last year.” (Doc.-9, p. 31). Dr. Barr indicated that Ms. Harslsowed
“questionable effort” when he tested her left foot motor strength on March 30,

2015 (Doc. 79, p. 36). The ALJ relied on Dr. Barr's observati@mout Ms.

15



Harris’s strength testingeffort in his decision but did not discus®r. Barr's
opinion about nerve irritation in Ms. Harris’s bacpoc.7-3, p. 25).

Dr. Barr diagnosed Ms. Harris with “a complex regional pain syndrome in
the left leg secondary to her lumbar radiculopathy syndrome.” (D8¢p7 36).
The ALJ classified Ms. Harris’s complex regional pain syndrome as -a&ew@re
impairment. (Doc. -8, pp. 18, 19).

Ms. Harris returned to Dr. Barr on March 30, 2015. (De8, @p. 35, 38).
Dr. Barr indicatedha Ms. Harris’'s nerve “[washot healig well,” and her pain
wasnot improving epidural blockslid not help (Doc. 79, p. 35). Dr. Barr noted
that Duloxetine was not easing Ms. Harris's pajn and Gabapentin
“makes her sleepy she takes higher than thesdshe is on now.” (Doc.-9, p.
35). Dr. Barr recommendethat Ms. Harris switch from Geapentin to Lyrica
because Lyricdsometimes has fewer sedating side effects.” (De@, . 36).
The ALJ did notaddres®r. Barr's March 30, 2016otes in his desion.

In 2015, Ms. Harris continued to se®r. Laubenthaland Dr. Graham, a
spine andpain specialist(Doc. 79, pp.67-72; Doc. 79, pp. 99105). Dr. Barr
referred Ms. Harris to Dr. Gram. (Doc. 79, 95). In July of 2015, Ms. Hesteml
certified registered nurse practitionetho works with Dr. GrahangescribedVis.

Harriss pain level as7 out of 10 with medications. (Doc.-93, p. 102, 105). Ms.

16



Harris indicatedhat prolonged standing, sitting, walking, and bending aggrhvate
her back pain and that medications and rest alleliat€Doc. 79, p. 102).

In November of 2015, Ms. Harris visited Ms. Hester and reported a pain
level of 6 out of 10 with medications. (Doc.-9, p. 99). MsHester noted that Ms.
Harris “continues to describe herler back painhs a constant ache that radiates
to bilateral hips and into [her left] leg.” (Doc:97 p. 99). Ms. Harris indicated
that prolonged standing, sitting, walking, and bending aggravee back pain
and that medications and rest allewkte (Doc. 79, p. 99).

In March of 2016, Ms. Harrisisited Dr. Graham andescribed her pain
level as7 out of 10 with medications. (Doc.-9, p. 95). Ms. Harris reported that
prolonged standing, sitting, walking, bending aggravaber pain and that
medications and rest allevidté. (Doc. 79, p. 95). Ms. Harris also indicatetb
Dr. Graham thashewould becomesleepy after taking Nucynta. (Doc97 p. 95).

Dr. Graham decreadeMs. Harris’'sdosage from 75 mg to 50 mgDoc. 79, p.
98). Ms. Harris’'s report about the negative side effects she experiences from
taking Nucynta is consistent with her hearing testimony.

As detailed abovehe ALJdid not discuss or credit theamy treatment
recordsthat corroborate Ms. Harris’subjectivereports ofpain. SeeSwindle v.
Sullivan 914 F.2d 222, 225 (11th Cir. 1990 determining whether substantial

evidence exists, we must view the record as a whole, taking into account evidence

17



favorable as well as unfavorable to the Secretary’s @eci¥i(quoting Chester v.
Bowen 792 F.2d 129, 131 (11th Cit986)) Therefore, the ALJ’s reliance upon
the absence aibjective evidence does not support his credibility determination.

B. Daily Activities

In discrediting Ms.Harris’s subjective pairtestimony the ALJ also relied
uponMs. Harris’s report of hedaily activities. (Doc. 73, p. 25). “An ALJ may
not rely on a claimant’s daily activities alone in making a disability determination.”
Hill v. Commt of SSA No. 2:14cv-01322SGC, 2015 WL5559758, at *5 (N.D.
Ala. Sept. 18, 2015) (citingiewis v. Callahan125 F.3d 1436, 1441 (11th Cir.
1997) );see also Sparks v. ColyiNo. 2:12cv-02092LSC, 2013 WL 2635263, at
*5 (N.D. Ala. June 10, 2013) (“The ALJ cannot use daily activities alone to
determine whether a claimant is disabled Procedurallythen this Courtmaynot
affirm the ALJ’s decision solely otne basis ohis evaluation of MsHarriss daily
activities. Moreover, substantial evidence does not support the ALJ’s finding that
Ms. Harriss daily activities diminish her credibility.

An ALJ may consider a claimant’s daily activities when reaching a
conclusion regarding credibilitySee20 C.F.R. 88 404.1528)(3) (listing “daily
activities” as a relevant factor to consider in evaluating a claimant’s subjpative

testimony). The ALJdescribedMs. Harris'sdaily activitiesas follows

Despite her impairments, the claimant readies her childrescfmol,
prepares simple mealsyatches TV, performs routine household

18



chaes, helps her children with their homework, cares li@r own

personal needs with minimal assistance, drives a vehicle, visits with

her family, shops for her household needdtendsher children’s

sporting events and handles her own financial affairs (Exhibits 6E and

7E).

(Doc. 73, p.25). The ALJ characterized these daily activities as “essentially
normal” and consistent with his RFC findingnonskilled sedentary work (Doc
7-3, p. 25).

When examining daily activities, an ALJ must consider the record as a
whole. See Parker v. Bowery93 F.2d 1177, 1180 (11th Cir. 1986) (Appeals
Council erred in finding that claimant’s “daily activities. . have not been
significantly affected” when the Appeals Council “ignored other evidence that her
daily activities have been significéntaffected.”). “[P]articipation in everyday
activities of short duratignsuch as housework or fishingvill not preclude a
claimant from proving debility. Lewis 125 F.3dat 1441. Instead, “[i]t is the
ability to engage in gainful employment that is the key witgther a Plaintiff can
perform chores or drive short distancegarly v. Astrue 481 F. Supp2d 1233,
1239 (N.D. Ala. 2007)see Flynrv. Heckler 768 F.2d 1273, 1275 (11th Cir. 1985)
(claimant who “read][s], watch[es] television, embroider[s], attend[s] church, and
drive[s] an automobile short distances . . . . performs housework for herself and her

husband, and accomplishes other lighties in the home” still can suffer from a

severe impairment).
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The ALJs description ofMs. Harris’s daily activities is incompleteFor
examplejn January of 2015, Dr. Summerlin reported tat Harris could

bathe herselbut has difficulty putting on socks and shoes. She does

light cooking activities as long as she can sit down. She does not

clearf]. She can drive short distances and get a few groceries but

reports that she is no longer able to walk through-Méatt.
(Doc. 79, p.4). During theadministrativehearing Ms. Harris testifiedhat she
candrive for 20minutes but then must get out dfe vehicle. Doc. 73, p.42).
Ms. Harrisexplained thapain preverg her from doing much dtome (Doc. 73,
p.42). Ms. Harris stated that whehecan manag# do a single load of laundry
she hato lie down toavoidleg pain (Doc. 73, p. £). Ms. Harris indicated she
Is able to cook iran oven, but not on the stove because standing hert back.
(Doc. %3, p. 43).

The ALJ’s discussiomwf Ms. Harris’s daily activities desnot includethese
limitations Consequentlypn remangdthe ALJ must consider all of the evidence
concerning Ms. Harris’s daily activities.

V. CONCLUSION

The Courtremands the Commissioner’s decision for further administrative

proceedings consistent with this memorandum opinion.
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DONE this 15th day of February, 2019.

Waditye K Hodod

MADELINE HUGHES HAIKALA
UNITED STATES DISTRICT JUDGE
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