Porter et al v. Osborn et al Doc. 63

UNITED STATES DISTRICT COURT

DISTRICT OF ALASKA

ARTHUR PORTER and KRISTIE )
PORTER, )
)
Plaintiffs, ) 3:05-cv-00142 JWS
)
VS. ) ORDER AND OPINION
)
ARTHUR J. OSBORN and JOSEPH ) [Re: Motion at Docket 46]
WHITTOM, individually, )
)
Defendants. )
)

. MOTION PRESENTED
At docket 46, defendants Arthur J. Osborn and Joseph Whittom (“defendants”)

move for summary judgment dismissing plaintiff's claims pursuant to Federal Rule of
Civil Procedure 56. At docket 54, plaintiffs Arthur Porter and Kristie Porter (“plaintiffs”)
oppose the motion. Defendants reply at docket 61. Oral argument was not requested
and would not assist the court.

. BACKGROUND

This action arises out of the death of Casey Porter, plaintiffs’ adult son. On

January 4, 2003, at about 2:00 a.m., Casey Porter was parked in a pull-out near Mile 80
of the Sterling Highway. After receiving a complaint from a snow plow driver about the
occupant of the parked vehicle flashing the vehicle’s lights, a dispatcher for the Alaska
State Troopers dispatched Trooper Joseph Whittom to the pull-out. Trooper Arthur J.

Osborn also responded to the scene and arrived ahead of Whittom. Upon arrival,
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Trooper Osborn pulled up to the side of the parked vehicle, shining his vehicle’'s
headlights at the driver’'s side. While Trooper Osborn radioed in the license plate
number, Casey Porter sat up in the driver’'s seat, which was reclined, and began to drive
forward, but then stopped.

Trooper Whittom parked his vehicle about a car-length away from the front of
Porter’s vehicle. Trooper Whittom exited his vehicle and stood on the passenger’s side
behind the open passenger door. At some point, Trooper Osborn turned his tape
recorder on. A transcript of the ensuing encounter between the troopers and Porter
follows:

JO: ...getout of the car! Get out of the car, now! Get out of the car.!

CP: What's wrong, sir?

JW: (indiscernible)

JO: Get out of the car.

JW: Throw up your hands, get in your veh...get out of your vehicle!
CP: Okay. No, no problem...I'll back up.

JO: No, you won't back up, you will get out of the car now.
JW: No! Get out, now!

JO: Do you understand me?

JW: (indiscernible)

CP: What's wrong, sir? | was just parked.

(pepper spray being sprayed)

CP:  Ahhh...I didn’t do nothing!
JO: Tell him he’s been sprayed. Get out.

(five shots fired)
JO: Shots...shots fired. Soldotna, 1-E-16, shots fired. We're 10-60. Get

medics 10-19. You okay, Whittom?
JW:  Yeah.?

1JO refers to Trooper Osborn, CP refers to Casey Porter, and JW refers to Trooper
Whittom.

’Doc. 46, exh. A at 215; Doc. 54, exh. 7 at 1.
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After Trooper Osborn fired shots into Porter’s back, Porter’s vehicle rolled
approximately five feet before coming to a stop, hitting Trooper Whittom’s vehicle.?
When Porter’s vehicle hit Trooper Whittom'’s vehicle, Whittom felt a “little push” on his
leg.* Casey Porter died shortly after being shot.

A few hours after the incident, Investigator Dane Gilmore interviewed Trooper
Whittom. In the interview, Trooper Whittom recalled standing outside his vehicle,
hearing Porter’s vehicle engine rev, and then seeing Trooper Osborn “shoot through the

»5

back window into the driver.”™ Trooper Whittom reported that his initial thought was “the

shock...l couldn't...l couldn’t believe that shots were fired in...in a situation like this.”
Trooper Whittom further stated that Porter’s vehicle did not get much traction on the ice
and was going about five or ten miles an hour when it struck his vehicle.’

In the initial interview, Trooper Whittom stated, “I guess from my... my
perspective, | didn't see uh...that shots were warranted in this situation. Um...I didn’t
feel any danger to myself when the sus...when the driver of the...or the suspect vehicle
decided to um...gun it. ”® In a subsequent deposition, Trooper Whittom stated that he
later retracted his initial statement. Trooper Whittom stated, “I realized that although the
perceived danger wasn't there and | didn’t feel that | was in danger, but my actions, in
other words, must have indicated so because when | withdrew from the vehicle again |

had taken some steps that | hadn’t really consciously made note of to begin with,”

’Doc. 46, exh. A at 218.
*Doc. 46, exh. 5 at 52.
*Doc. 46, exh. A at 218.
°ld.

'Doc. 46, Exh. A at 219.
8Doc. 46, exh. A at 220.

°Doc. 46, exh. B at 26.



namely he had released the safety on his own gun and “was starting to take up a little
bit of the slack on the — on the trigger.”°

On December 30, 2004, Arthur Porter and Kristie Porter filed a complaint in the
Superior Court for the State of Alaska, Third Judicial District at Kenai, alleging violations
of their rights under the Fourth, Fifth, and Fourteenth Amendments to the United States
Constitution pursuant to 42 U.S.C. 88 1983 and 1985. Plaintiffs’ complaint also alleged
violations of plaintiffs’ rights under numerous articles of the Constitution of the State of
Alaska. Defendants timely removed plaintiffs’ complaint to federal district court on the
basis of federal question jurisdiction under 28 U.S.C. § 1331.

Plaintiffs subsequently filed an amended complaint, alleging claims against
defendants Osborn and Whittom pursuant to 42 U.S.C. § 1983."* Plaintiffs’ amended
complaint alleges that the relief sought is based on violations of plaintiffs’ “rights of
association, due process, equal protection, privacy, the right to life and liberty and the
right of the privileges and immunities of the Alaska Constitution and the United States
Constitution.”* The complaint further alleges that this court has jurisdiction over the
alleged claims under 42 U.S.C. 88 1983, 1985, 1986, and 1988. Plaintiffs’ amended
complaint also states that “[r]elief is further sought pursuant to Alaska Constitution,
common law and those causes permitted under Alaska Law.”** Plaintiffs are suing in
their individual capacities and not as representatives of Casey Porter’s estate.

lll. STANDARD OF REVIEW

Federal Rule of Civil Procedure 56© provides that summary judgment should be

granted when there is no genuine dispute about material facts and when the moving

party is entitled to judgment as a matter of law. The moving party has the burden to

¥Doc. 54, exh. 5 at 26 and 49.

"Doc. 28. Plaintiffs voluntarily dismissed other defendants named in the first amended
complaint on February 10, 2006.

2Dpc. 28 at 2.
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show that material facts are not genuinely disputed.** To meet this burden, the moving
party must point out the lack of evidence supporting the nonmoving party’s claim, but
need not produce evidence negating that claim.™ Once the moving party meets its
burden, the nonmoving party must demonstrate that a genuine issue exists by
presenting evidence indicating that certain facts are so disputed that a fact-finder must
resolve the dispute at trial.'® The court must view this evidence in the light most
favorable to the nonmoving party, must not assess its credibility, and must draw all
justifiable inferences from it in favor of the nonmoving party.*’

V. DISCUSSION

Defendants move for summary judgment dismissing all of plaintiffs’ federal and

state law claims. The court first considers plaintiffs’ federal claims. Defendants argue
that the only federal claim available to plaintiffs is a Fourteenth Amendment due
process claim based on the deprivation of their right to the association and society of
their adult son, which is actionable pursuant to 42 U.S.C. § 1983. Plaintiffs agree that
the “only Constitutional right available to [p]laintiffs is found in the [Fourteenth]
Amendment,” but suggest there is a First Amendment interest also.*®

“It is well established that a parent has a ‘fundamental liberty interest’ in ‘the
companionship and society of his or her child’ and that ‘[t]he state’s interference with

that liberty interest without due process of law is remediable under [42 U.S.C. §]

“Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).
|d. at 325.
®Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248-49 (1986).

|d. at 255; Soldano v. United States, 453 F.3d 1140, 1143 (9th Cir. 2006) (citation
omitted).

®Doc. 54 at 10. While plaintiffs’ first amended complaint alleges that this court has
jurisdiction over plaintiffs’ federal claims pursuantto 42 U.S.C. §§ 1983, 1985, 1986, and 1988,
plaintiffs did not contest defendants’ assertion that the only federal claims for relief available to
plaintiffs are those under 42 U.S.C. 8§ 1983, with the exclusion of a possible claim for attorney’s
fees under 42 U.S.C. § 1988. Accordingly, the court will dismiss plaintiffs’ claims under
42 U.S.C. 881985 and 1986.
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1983.”° “Moreover, ‘the First Amendment protects those relationships, including family
relationships, that presuppose ‘deep attachments and commitments to the necessarily
few other individuals with whom one shares not only a special community of thoughts,
experiences, and beliefs but also distinctively personal aspects of one’s life.”?° Based
on Ninth Circuit case law, it appears that plaintiffs have protected rights to familial
association under both the Fourteenth and First Amendments, and that the same
standard applies in determining whether defendants violated plaintiffs’ rights to familial
association under the Fourteenth and First Amendments.* Plaintiffs’ rights to familial
association under the Fourteenth and First Amendments are actionable pursuant to
42 U.S.C. § 1983. The court will refer to plaintiffs’ claims for violations of their rights
under the Fourteenth and First Amendments as plaintiffs’ claims under 42 U.S.C.
§1983.

Defendants next argue that they are entitled to summary judgment on plaintiff's
claims under § 1983 on the basis that they have qualified immunity.?* Qualified
immunity protects government officials from liability for civil damages “insofar as their
conduct does not violate clearly established statutory or constitutional rights of which a
reasonable person would have known.”®® In Saucier v. Katz, the Supreme Court
established a two-prong analysis for qualified immunity cases.?* First, the court must
determine whether the alleged facts, viewed in the light most favorable to the
nonmoving party, show that the officer’'s conduct violated a constitutional right. If the
court determines that the alleged conduct did not violate a constitutional right, the

inquiry is over and the officer is entitled to qualified immunity. If a violation occurred, the

%L ee v. City of Los Angeles, 250 F.3d 668, 687 (9th Cir. 2001) (quoting Kelson v. City
of Springfield, 767 F.2d 651, 654-55 (9th Cir. 1995)).

21d. (quoting Roberts v. United States Jaycees, 468 U.S. 609, 619-20 (1984)).
21d. at 685-686.

*Doc. 46 at 2.

#Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).

#4533 U.S. 194, 201 (2001).



court must then determine whether the violated right was clearly established. A rightis
clearly established if the “contours of the right [are] sufficiently clear that a reasonable
official would understand that what he is doing violates that right.”*

In this case, defendants contend that the court can stop at the first step of the
two-step analysis because defendants’ conduct did not violate a constitutional right.
The parties disagree on what standard applies in determining whether defendants
violated plaintiffs’ rights under the Fourteenth and First Amendments. Relying on the
Supreme Court’s decision in County of Sacramento v. Lewis,* and the Ninth Circuit’s

decision in Moreland v. Las Vegas Metropolitan Police Department,?’

defendants argue
that “the standard to be applied in this case is whether Trooper Osborn had a purpose
to commit harm that shocks the conscience and was unrelated to the protection of his
fellow officer.””® However, Lewis and Moreland are clearly distinguishable from the
present case.

In Lewis, the Supreme Court intended “to resolve a conflict among the Circuits
over the standard of culpability on the part of a law enforcement officer for violating
substantive due process in a pursuit case.”® The Supreme Court held that “high-speed
chases with no intent to harm suspects physically or to worsen their legal plights do not
give rise to liability under the Fourteenth Amendment, redressible by an action under
§ 1983.7%

In Moreland, the Ninth Circuit addressed the question of what level of culpability
applies “in cases where it is alleged that an officer inadvertently harmed a bystander

while responding to a situation in which the officer was required to act quickly to prevent

2|d.

26523 U.S. 833 (1998).

27159 F.3d 365 (9th Cir. 1998).
**Doc. 61 at 6.

P ewis, 523 U.S. at 839.

¥|d. at 854.



an individual from threatening the lives of others.”* The Ninth Circuit held that the
police did not violate plaintiffs’ substantive due process rights to family association
“when they accidentally shot and killed [plaintiffs’ deceased], because the officers were
responding to the extreme emergency of public gunfire and did not intend to commit any
harm unrelated to the legitimate use of force necessary to protect the public and
themselves.”? In both Lewis and Moreland, the courts applied a heightened “shocks
the conscience” standard.

Citing Mahach-Watkins v. Depree,* plaintiffs argue that the “deliberate
indifference” standard applies to the facts in this case. Mahach-Watkins involved the
traffic stop of a man on a bicycle, who ran away and was chased by a law enforcement
officer. A fight between the officer and man ensued, during which the officer drew his
gun and shot the man several times, killing him. Distinguishing Lewis and Moreland,
which involved the “unintentional killing of an individual by law enforcement officers,” the
district court held that in a case involving an intentional killing, the “deliberate
indifference” standard applies to Fourteenth Amendment familial association claims.?
Plaintiffs also cite Lee v. City of Los Angeles,*® in which the Ninth Circuit held that
plaintiffs had sufficiently alleged violations of their rights to familial association under
both the First and Fourteenth Amendments based on the “reckless, intentional and
deliberate acts and omissions of defendants.”*®

Based on the facts of this case and the case law cited by the parties, the court
concludes that the applicable standard here is one of deliberate indifference. In Lewis,

the Supreme Court stated that the deliberate indifference standard “is sensibly

*Moreland, 159 F.3d at 372.

#|d. at 373.

32006 WL 3041099, *3 (N.D.Cal. 20086).
*#1d.

%250 F.3d 668 (9th Cir. 2001).

*|d. at 686.



employed only when actual deliberation is practical.”®’ The court further explained that
by “actual deliberation,” it did not mean “deliberation’ in the narrow, technical sense in
which it has sometimes been used in traditional homicide law.”*® Rather, the court
suggested that deliberation “may exist and may be entertained while the man slayer is
pressing the trigger of the pistol that fired the fatal shot[,] even if it be only for a moment
or instant of time.”**

Here, defendants were not involved in a high-speed chase, nor were the officers
responding to an extreme emergency which involved danger to the public and
themselves. In addition, unlike in Lewis and Moreland, the facts of this case involve a
deliberate shooting. The undisputed evidence shows that Trooper Osborn fired five
shots at Casey Porter from a relatively short distance, shortly after spraying Porter with
pepper spray and telling Trooper Whittom to tell the dispatcher that Osborn had pepper
sprayed the driver. The above facts suggest that Osborn had the opportunity to
deliberate before pulling the trigger five times.

Defendants argue that even if Trooper Osborn had “time to deliberate on the
need for his immediate action...his actions are not conscience shocking.” In response,
plaintiffs point to evidence that shortly after the shooting, Trooper Whittom stated that
he was “shocked” that Trooper Osborn fired shots into the driver in this situation. In
response to defendants’ argument that Trooper Osborn acted to protect Trooper
Whittom, plaintiffs cite evidence that Trooper Whittom did not believe he was in danger
at the time and that Porter’s car did not have good traction on the ice and was moving
fairly slowly. Plaintiffs also cite evidence that the trajectory of the car may have been
altered after Casey Porter was shot. Viewing the evidence in the light most favorable to
plaintiffs, plaintiffs have shown that defendant Osborn violated a constitutional right.

Furthermore, given the facts and circumstances here, the court concludes that the right

¥Lewis, 523 U.S. at 851.
#|d. at 851 n.11.
¥Id. (quoting Caldwell v. State, 84 So. 272, 276 (1919)).

“ppc. 61 at 10.



violated was clearly established right. Plaintiffs have presented triable issues of fact as
to whether defendant Osborn acted with deliberate indifference. Accordingly, summary
judgment is inappropriate as to plaintiffs’ 8§ 1983 claims against defendant Osborn.

Defendants argue that plaintiffs have no claims under § 1983 against Trooper
Whittom because he did not fire his weapon and thus did not deprive plaintiffs of the
society and companionship of their son.** Plaintiffs argue that Trooper Whittom
assisted Trooper Osborn by “us[ing] his automobile in an effort to block Casey Porter
from leaving.” Viewing the evidence in the light most favorable to plaintiffs, plaintiffs
have failed to show that Trooper Whittom’s alleged conduct violated a constitutional
right. Essentially all he did was to provide back-up to defendant Osborne, and in doing
so did nothing to which liability could rationally be attached. Plaintiffs have not raised a
triable issue of fact as to whether defendant Whittom acted with deliberate indifference.
Because plaintiffs have failed to produce any evidence showing that defendant Whittom
acted with deliberate indifference, defendants are entitled to summary on plaintiffs’

8 1983 claims against defendant Whittom.

Defendants next argue that plaintiffs “have no state law claims” because Alaska
case law does not provide for loss of consortium or emotional distress damages for
parents of an adult child and “the Alaska court has never approved of a ‘Bivens like’
remedy under the Alaska Constitution.”*® In Gillispie v. Beta Construction,** the Alaska
Supreme Court ruled that under AS § 09.15.010, a parent may maintain an action for
loss of consortium resulting from “the injury or death of a child below the age of

majority.”*°

“Doc. 46 at 16

“’Doc. 54 at 19.
“Doc. 46 at 16

4842 P.2d 1272 (1992).
“SAS § 09.15.010.
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Plaintiffs argue that the fact that “Alaska law may not recognize an adult child
consortium-type claim...does not automatically preclude the right to the companionship
of an adult child beyond the confines of a wrongful death action.”® Because plaintiffs
do not cite any Alaska statutes or case law recognizing a cause of action for loss of
consortium or emotional distress for parents of an adult child and plaintiffs do not
provide any evidence in support of their state law claims, the court will dismiss plaintiffs’
state law claims for loss of consortium and emotional distress.

As to plaintiffs’ claims under the Alaska Constitution, defendants argue that “the
Alaska Supreme Court has refused to recognize a private cause of action for violation of
the Alaska Constitution by a State employee.”’ Plaintiffs contend that the issues raised
by defendants “concerning the Alaska Constitution are without merit here” because
defendants “removed this matter to the federal court leaving the issues of state court
behind.”® Plaintiffs’ argument is unavailing because pursuant to 28 U.S.C. § 1367, this
court may exercise supplemental jurisdiction over state law claims that are related to
claims over which the court has original jurisdiction. Because plaintiffs fail to respond to
defendants’ argument that Alaska law does not recognize a private case of action for
violation of the Alaska Constitution by a State employee and fail to articulate a basis for
their claims under the Alaska Constitution, the court will dismiss plaintiffs’ claims for
violations of the Alaska Constitution.

V. CONCLUSION

For the reasons set out above, defendants’ motion at docket 46 for summary
judgment is GRANTED IN PART and DENIED IN PART as follows. Defendants’ motion
is GRANTED as to plaintiffs’ state law claims and claims under 42 U.S.C. 88 1985 and
1986 against defendants Osborn and Whittom, and all of plaintiffs’ state law claims and
claims under 42 U.S.C. 88 1985 and 1986 against both defendants are DISMISSED.

Defendants’ motion for summary judgment is DENIED as to plaintiffs’ claims under 42

“®Doc. 54 at 24.
4’Doc. 61 at 12.
Doc. 54 at 24.
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U.S.C. § 1983 against defendant Osborn, and GRANTED as to plaintiffs’ claims under
42 U.S.C. § 1983 against defendant Whittom. All claims against defendant Whittom are
DISMISSED.

DATED at Anchorage, Alaska, this 24th day of September 2007.

/sl JOHN W. SEDWICK
UNITED STATES DISTRICT JUDGE

-12-



