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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ALASKA

FRANCOIS TEMBI|

Plaintiff, Case N03:15cv-00109TMB
V.
ORDERDENYING MOTION FOR
CAROLYN W. COLVIN, Acting SUMMARY JUDGMENT AND
Commissioner of Social Security AFFIRMING DENIAL OF SOCIAL

SECURITY BENEFITS
Defendant.

l. INTRODUCTION

This matteiis before the Court oRlaintiff Francois Tembi's appeal of the administrative
denial of hisapplication forSupplemental Security Incom&SSr') payments. Temb filed an
application for SSI on April0, 2012, claiming he has been disabled since March 30, 20b6.
Defendant, the Commissioner of Social Security, defisdbi’s claim on December 17, 2033
Temh has exhausted higlainistrative remedies and saalelief from this Court, atgng that the
Commissioner’s determination that Tembi is not disabled within the meaning of thé Socia
Security Act(*SSA”) is not supported by substantial evidence and applies an erroneous standard
of law. Tembifiled this current action seekirayreversal of the Commissioner’s decisfofhe

Commissioneopposes, arguing the denial 881 benefits is supported by substantial evidence

1 Dkt. 14,
2 Administrative Record (hereinafter “AR”) at 80.
3AR at10-23.

4 Dkt. 14,
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and is free of legal err@rFor the rasons set forth beloWwemli’s Motion for Summary Judgment
is DENIED and the Commissioner’s disability determinatioA~IRMED.

. BACKGROUND

Francois Tembi is 46yearold currently residing in Anchorage, AK. Tembi grew up in
Angola and immigrated to the United States in September 206thbi filed an application for
SSI benefits in April 2012, while a student at the University of Louisizayette’ Tembi claims
he is unable to work as a resultathronic stomach infectiodue to complications fromi$
treatment for stomach cancer. Tembi also claims he suffers from seseta problemsesulting
from witnessingthe deaths of family members ashild during Angola’s 2#&ear civil war® On
December 17, 2013hé AdministrativeLaw Judge (ALJ”) determined Tembis not disabled
under theSSA and denied his application for SSI benetit¥he ALJ's decision is the
Commissioner’s for purposes of Temb#3 U.S.C. § 405(cappeal?

Temh appealed the ALJ’s denial of benefigsmd onJune 1, 2015the Appeals Council
denied Tembi’s request for revieegncludingthatTembi’s appeal provided no basis for changing
the ALJ's decisiort! Having exhausted his administrative remediBsmbi commenced this

current actiorfor summary judgment seeking a reversal of the Commissgderiial of benefits.

> Dkt. 16

°® AR at 164.

" AR at 103.

8 AR at 31.
®AR at 16-23.

0 Brewes v. Comm'r of Soc. Sec. Admé82 F.3d 1157, 1161-62 (9th Cir. 20{&jing Taylor
v. Comm’r of Soc. Sec. Admif59 F.3d 1228, 1231 (9th Cir. 2011)

1AR at 1-3.
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1. STANDARD OF REVIEW

The findings of the ALJ or Commissionef Social Security regarding any fact shall be
conclusive if supported by substial evidencé? A decision to deny benefits will not be
overturned unless it either is not supported by substantial evidence or is based uporoteldal er
Substantial evidence is defined by the United States Supreme Court as “such eslielgnte as
areasonable mind might accept as adequate to support a conclisseli substantial evidence
must be “more than a mere scintilla but less than a preponderanicéag evidence is susceptible
to more than one rational interpretation, the ALJ’s conclusion must be ufHelthis Court
reverses an ALJ’'s decision, the proper course is to remand to the agency tanalddi
investigation or explanatiott.

V. DETERMINING DISABILITY

The Commissioner has established a-Btep process for determining disabilityder the

SSA!8 The daimant bears the burden of proof at steps one through'¥dire burden shifts to

the Commissioner at step five.

12 See42 U.S.C. § 405(g)
3 Molina v. Astrue674 F.3d 1104, 1110-11 (9th Cir. 2012)
1 Richardson v. Peraleg02 U.S. 389, 401 (1971)

15 Tackett v. Apfel180 F.3d 1094, 1098 (9th Cir. 199@uotingMatney v. Sullivan981 F.2d
1016, 1018 (9th Cir. 199p)

16 Gallant v. Heckler 753 F.2d 1450, 1453 (9th Cir. 1984)
17Benecke v. Barnhar879 F.3d 587, 595 (9th Cir. 2004)
18 See20 C.F.R. § 404.152@0 C.F.R. § 416.920

19 Tacketf 180 F.3d at 1098

20|d.
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Step One. The first step is to determine whether the claimant is involved in “substantial
gainful activity.”?! The ALJfound Tembihas not engaged in substantial gainful activity since
April 10, 2012, the application daté

Step Two. The second step is tetkrmine whether the claimant has a medically severe
impairment or combination of impairmenisthin the meaning of # regulationg® A severe
impairment significantly limits a claimant’s physical or mental ability to do basi& achvities,
and does not consider age, education, or work experféridee ALJ found Tembi has the
following severe impairment: adjustment disorder, not otherwise spetified.

Step Three. The third step is toetermine whether the impairment is the equivalent of a
number of listed impairments in 20 C.F.RA®&4, subpt. P, App. 1 that are so sews to preclude
substantial gainful activity® The ALJ concludedTembi does not have an impairment or
combination of impairments that meets or medically equals the severity of one lidtede
impairments’’

Residual Functional Capacity. Before proceeding to step four, a claimant’s Residual

Functional Capacity'RFC’) is assessetf. The RFC is what the claimant can still do despite his

2120 C.F.R. § 416.920(b)
22 AR at 15.

2320 C.F.R. § 416.920).
2414,

25 AR at 15.

2620 C.F.R. § 404.1520(d)
27 AR at 16.

2820 C.F.R. § 416.920(a)(4)
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or her limitations?® The ALJ concluded thatembihad the RFC to perform medium work, with
some norexertionallimitations 3°

Step Four. The fourth step is to @ermine whether the impairment prevents the claimant
from perfoming past relevant wortk! If the claimant can still do his or her past relevant work, the
claimant is deemed not to be disabfé@therwise, the evaluation process moves to the fifth and
final step. The ALJ concluded thaémbidid not have past relevant woekperience pursuant to
20 C.F.R. § 416.96%

Step Five. Thefinal step is to dtermine whether the claimant is able to perform other work
in the national economy in view of his or her age, education, and work experience, andoh light
the claimant's RFC#If the claimant igapable of performing other work in the national economy,
they are deemed nab be disabled. If incapable of performing other wptke claimant is
considered disablet?.Based on the testimony of the vocational expert, the ALJ found there are
jobs that eist in significant numbers ithe national economy and that Tendain perform,

including kitchen helper, coffee maker, and jantfor

29 SSR96-8P, 1996 WL 374184t*2 (July 2, 1996)

30 Claimant’s limitationsareas follows: f{C]an perform detailecbut not complex tasks, can
occasionally interact with eavorkers, supervisors and the public, but should communicate with
co-workers and supervisors 20% of the time or less and 10% of the time or less with the
public.”). AR at 17.

3120 C.F.R. § 416.920(f)

321d.

3 AR at 21.

3420 C.F.R. § 416.920(g)

3%d.

% AR at 21-22.
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After completing the five steps, the ALJ concluded that Temalsi not disabled as fieed
under the SSArom the date ohis application(April 10, 2013 throughthe date of the ALJ’s
decision(December 17, 20337 This is the decision adopted by the Commissioner for purposes
of this appeal.

V. DISCUSSION

Tembi challenges the ALJ’s decision thatis notdisabled as defined under the SSA and
therefore noentitled to SSipaymentsTembis appealraises twoissues (1) whether the ALJ
reasonably evaluated and weighed the medical evidence concerning Tembi'®nhlncti
limitations, and2) whether thaudiology reporTembi wants to introdudato the Administrative

Recordshould be struck by the Coufthese issues are addressed in firn.

1. The ALJ reasonably evaluated anderghedthe medical evidence concerning Tembi’s
functional limitations.

At issue § whether the ALJ reasonably evaluated and weigheahédécalevidence with
regard to Tembi's functional limitations. In reaching the disabiigtermination, the ALJ
considered embi’smedical evaluationas well ad embi’s own assertions regarding his disahility
Tembiargues that the ALfhiled to account for the duration bis hospitalizatiorand treatment
in Botswana in20133° The Commissionecontends thaTembi’s claims as to the length of his

hospitalizatiorare inconsistent, thdtembihas failed to provide information as to any functional

37 AR at 22.

38 The Commissioner’s briefing also raises the issue of whether the ALJIpnadied on the
vocational expert’s testimony in reaching the disability determingfeeDkt. 16 at 10-11The
Court does not address this issue as it is not raised by the Plaintiff in his apgéadre is no
indication from the Court’s review of the record that the ALJ improperly relietl@adcational
expert’s testimony.

39 Dkt. 14
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limitations resulting from his hospitalization in Batgna, and thaton the whole, the ALJ’s
determination is supported by substantial evidéAcafter carefully reviewingthe entire
Administrative Record, the Court concludes that the ALJ properly reviewed agtiesieihe
medical evidence in reaching the disability determination.

A. Substantial medical evidence supports the ALJ's disability determination.

In making the disability determinatiome ALJ considered the evaluations of Dr. Charles
Lee, Dr. Pamela Martin, and Dkmy CavanaughDr. LeeandDr. Martin diagnosed Tembi with
a nonsevere anxiety disordand notedhere was insufficient evidence to substantisgenii’s
disability claim** The ALJ gave significant weight to the opinion of Dr. Cavanaugh, a clinical
psychologist who evaluated Tembi after he fifed disability benefits in 20122 Although Dr.
Cavanaugh noted that Tembi demonstrated a stressed dejrsamer memory problemand
difficulty managing finances, she attributed some of these deficits to "Bepdair cooperation
during parts of the evaluatioBr. Cavanaugh opined that she “[did] not find that the claimant’s
mental ilinesses are functionally impairintf. The ALJ accuratelynoted that “the record does not
contain any opinions from treating or examining physicians indicating the ciaisndisalted or

even has limitations greater than those determined in this dection.”

40Dkt. 16 at 7
‘1 AR at 43-48.
42 AR at 21 164.
43 AR at 166.

“ AR at 21.
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The ALJ noted that Tembi sought treatment in Botswana in January 2013 for azsge str

disorder*® Tembi argues that the ALJ erred byifagl to account for the duration of higatment

in Botswanaas well as for the medications prescribed during that treatth@&embi highlights
two pagesn the Administrative Record/hich purportedlyindicate a discharge date of April 2,
2013,and a prescription for the medicationgilipramineand Amitriptyline.*” Although the ALJ
may have failed to note the specific medications and dischargeldastpagescontain minimal
information and shed little light on Tembi’s mental condition and treatmeBtswananor do
they indicate that Tembsiseverely disabled and unable to wtliConsideringthe substantial
evidence supporting the ALJ’s determinatitrese incomplete recorff®m Tembi’s psychiatric
treatment in Botswarare insufficiengroundsfor overturningthe ALJ’s disability determition.

B. The ALJ’s adverse credibility findings justify the decision to discount sontbeof
Claimant’s subjective complaints.

Given the limitedamount ofobjective evidence ofembi’salleged impairmenishe ALJ
also considered th€laimant’s credibility While the ALJ may not “rely on his own observations
of the claimant at the hearing as the sole reason for rejecting the claimamplaints, the ALJ
“may use ordinary techniques of credibility evaluatisnch as considering the claimant’s

reputation for truthfulness and any inconsistent statemerjtbdnclaimant’} testimony’#° “In

‘AR at 19.
46 Dkt. 14 at 2
47 Both medications ariicyclic antidepressant§eeTricyclic Antidepressants and Tetracyclic

AntidepressantdMayo Clinic (June 28, 2016)itp://www.mayoclinic.org/diseases
conditions/depression/in-depth/antidepressants/art-20046983

48 SeeAR at 180-81.

49 Tonapetyan v. Halte242 F.3d 1144, 1148 (9th Cir. 20q&juotingFair v. Bowen 885 F.2d
597, 604 n.5 (9th Cir. 198p)
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reaching a credibility determination, an ALJ may weigh consistenciegebetthe claimant's
testimony and his or her conduct, daily activities, and work record, among fatiers”>°
Inconsistencies in a claimant’s reported symptoms and activities can adequapelst the ALJ’S
adverse credibility finding and justify the ALJ’s decision to discount some of l#mant’s
subjective complaintst

Here, he ALJ found “[t]he description of theymptoms and limitations which the claimant
has provided throughout the record has generally been inconsistent and unperstiab/é\l.J
struggled to reconcil€embi’s claims okevereadisability with his daily activitiesvhich includel:
pursuing a universityevel petroleum engineerindegree attending church, occasionallyaking,
shopping for groceriesloing laundry and ironingutilizing public transportation, and otherwise
attending to his personal needg.heALJ also considered Tembi’'s “unpersuasive appearance and
demeanor while testifying.Tembi was treated for stomach cancer in 280Bhe ALJ observed
that despite Temks’complaints o€hronic stomacipain, heneither appeared to be in discomfort

during the hearing nor did he present himself as an individual entirely incapableagjingghis

50Bray v. Comm’r of Soc. Sec. AdmiB54 F.3d 1219, 1227 (9th Cir. 2009)

51 SeeBerry v. Astrug622 F.3d 1228, 1235 (9th Cir. 2010)

52 AR at 19. For example, the ALJ asked Tembi during the hearing how he was unable to do
basic mattduring his evaluation with Dr. Cavanaugh, yet was able to achieve passing grades i
petroleum engineering degree. AR at 34.

AR at 19.

>4 AR at 117.
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own daily living activities>®> Based on the medical recortetALJ found that Tembi's “stomach
cancer has been resolved with limited symptoms remairtfg.”

Based on bth the inconsistencies in Tembi’s reported symptoms and his daily activities as
well as Tembi’'s demeanor and appearance during the hetlwe#g,J found thafTembi’s claims
about his level of disabilityvere not credible’’” The Court will not seconduessthe ALJ’s
determination on this issuBecause there is substantial evidence to support the ALJ’s disability
determination and the determination is not based on any legal error, the Court musttiughol
ALJ’s conclusiom®

2. The exhibit Tembi offers with respect to his 2015 audiology tes not part of the
Administrative Recordand cannot be considered by the Court in this appeal.

The Commissioner argues tltartainexhibits filed by Tembi contained docket 141 are
not properly before the Court and should be stfdRocket 141 includes thetwo pages of
medical forns purportedly fom the hospital in Botswana where Tembi received psychiatric
treatment in 2013These pages are discussed above andraperlybefore the Court as part of
the Administrative Record giagesl80 and 181Additionally, Tembiincluded indocket 141 the

results @ an audiology test conducted on Jun@@®15,by Dr. Thomas McCarty in Anchorag

5 AR at 20.
°6 AR at 16.

5" AR at19 (“Essentially, the claimant’s allegations of a mental impairment which would
preclude the work set forth in the hypothetical are not credible.”).

58 Molina, 674 F.3cat1110-11
S9Dkt. 16 at 2

60 Dkt. 14-1at 4
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This page wasot previously submitted by Tembi the ALJ orto the Appeals Council and is not
a part of the Administrative Record.

42 U.S.C. §405(g) provides for federal court review of final decisions of the
CommissionerThe Court is limited in its review to thodecuments and exhibits contained in the
Administrative Recordas well as evidence submitted to the Appeals Council so long as the
evidence relates to the period on or before the ALJ's dedi&idnclaimant is not entitled to
supplement the record or to emrand to consider new evidence where the evidence submitted is
not material to the ALJ’s disability determinatihHere, theaudiology exanis from June2015,

a year and a half after the ALJ issued her decidiembi has not explained how the audiology
report, completed well after the ALJ’s decision, demonstrates that Tembi \abtedishen he
filed for SSI benefitsn 2012. Because the rep@tneither a part of th&dministrativeRecordnor

is it material to the ALJ’s decision in this case, Temhnas entitled to supplement the record
Accordingly, the Commissioner’s motion to strike the audiology exam ffochet 141 (page 4

of 4)is GRANTED.

VI. CONCLUSION

The Court has carefully reviewed the administrative redéwdthe foregoing reasons, the
Court concludes that the ALJ’s decision is supported by substantial evidence and carlegas
errors. Accordingly, th€laimant’s Motion for Summary Judgmentiaicket 14 is DENIED and

the Commissioner’s disability determinatiorAEFIRMED.

IT IS SO ORDERED.

51 Brewes 682 F.3cht 1162

62 Allums v. ColvinNo. 14-15751, 2016 WL 16220,7&t*2 (9th Cir. Apr. 25, 2016)
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Dated at Anchorage, Alaska, this 20th dayseptember2016.

/s/ Timothy M. Burgess
TIMOTHY M. BURGESS
UNITED STATES DISTRCT JUDGE
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