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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ALASKA

DAVID THOMPSON; AARON DOWNING,;
JIM CRAWFORD; and DISTRICT 18 of the
ALASKA REPUBLICAN PARTY,

Plaintiffs, Case No. 3:15-cv-00218-TMB

VS.
MEMORANDUM OF DECISION
PAUL DAUPHINAIS, in His Official
Capacity as the Executive Director of the
Alaska Public Offtes Commission; and
MARK FISH, IRENE CATALONE, RON
KING, KENNETH KIRK, and VANCE
SANDERS, in Their Ofttial Capacities as
Members of the Alaska Public Offices
Commission,

Defendants.

l. INTRODUCTION

Plaintiffs David Thompson, Aaron Downing, Jitmawford, and District 18 of the Alaska
Republican Party (“District 18”) bring thiswesuit against Defendants Paul Dauphinais, Mark
Fish, Irene Catalone, Ron King, Kreeth Kirk, and Vance Sander®lectively, “Defendants” or
“the State”) to challenge the constitutionalityfofir provisions of Alaska’s campaign finance
laws under the First and Fourteenth Amendméritee Court called this matter for bench trial

on April 25, 2016. The parties concluded their angats and presentations of evidence on May

1 Dkt. 1 (Compl.); Dkt. 46 (First Am. Compl.).
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3, 20162 and subsequently submitted post-trial brietdaving carefully considered the
pleadings, exhibits, trial testimony, argumentsaidnsel, and the appéble law, the Court
makes the following findings dact and conclusions of lafv.

1. BACKGROUND

In 1996, the Alaska Legislature enactecatier 48 SLA 1996 for the purpose of
“substantially revis[ing] Alaska’sampaign finance laws in orderrestore the public’s trust in
the electoral process and to foster good gowent.” Chapter 48 SLA 1996 was based on a
ballot initiative drafted by Michael Frank andtiged by Lieutenant Gowaor Fran Ulmer, and
established, among other things, $500 annual lianitthe amount an individual could contribute
to a candidate for state office or to a group thas$ not a political party, as well as aggregate
limits on the dollar amount a candidate could accept from political parties or individuals who
were not residents of Alaska. None of tlatcibution limits were indexed for inflation.

Chapter 48 SLA 1996 became effective January 1, 1997.

In 2003, the Alaska Legislature modifiedagka’s campaign finance laws by enacting
Chapter 108 SLA 2003. Chapter 108 SLA 2008xed some of the campaign contribution
limits set by Chapter 48 SLA 1996, including fiaysing the amount aindividual could
contribute to a political candiate or group that was nopalitical party from $500 to $1,000,

annually. Chapter 108 SLA 2003 became effective September 14, 2003.

2 Dkt. 125.

3 Dkt. 129 (re-filed at Dkt. 139 with working hygi@ks); Dkt. 131; Dkt. 140; Dkt. 143. The
parties have also submitted nescof supplemental authorities, in accordance with D.Ak. L.R.
7.1(i)(1)[B]. SeeDkt. 145; Dkt. 147.

4 SeeFed. R. Civ. P. 52(a).



Three years later, 73 percaftAlaska voters voted in ¥ar of Ballot Measure 1, which
proposed revising Alaska’s campaign finanaesdo lower the amount an individual could
contribute to a political candidate group that was not a politicparty back to $500 per year.
The $500 base limits became effective December 17, 2006.

Plaintiffs in this case arindividuals and a subdivasi of a political party who
contributed or attempted to contribute thaximum dollar amount permitted under Alaska’s
current campaign finance laws, as establidghethe above session laws and initiatives.
Downing is an Alaska resident who, in 20&6ntributed $500 to the campaign of mayoral
candidate Larry DeVilbiss and to the campaifjistate house candidate George Rauscher, the
maximum contribution amounts permitted undeagka Stat. 15.13.070(b). Crawford is an
Alaska resident who, in 2018ontributed $500 to the campaign of mayoral candidate Amy
Demboski and to the Alaska Miners’ Assatoon Political Action Committee, the maximum
contribution amounts permitted under Alaskat. 15.13.070(b). Thompson is a Wisconsin
resident and brother-in-law fdlaska State Representatiwées Keller who, in 2015, attempted
to make a $500 contribution to Keller's campailgat was unable to do so because the campaign
had already received the maxim dollar amount it could accept from nonresidents under
Alaska Stat. 15.13.072(e)(3). Abdstrict 18 is a subdivision dhe Alaska Republican Party
that was limited to a $250 coittution to Amy Demboski’s mayoral campaign, the maximum
amount that it was permitted to contribute unithe aggregate limit on the dollar amount a
campaign can accept from a political party set forth in Alaska Stat. 15.13.070(d)(4).

By this suit, Plaintiffs challenge four disct parts of Alaska’s campaign finance laws
under the First and Fourteenth Amendmeiitach challenged provision is discussed

individually below. In relief, Rlintiffs seek a declaratory judgment that each of the challenged



provisions are unconstitutional, a permanentriafion prohibiting the State from enforcing the
challenged provisions, and full reasonable castbattorney’s fees under 42 U.S.C. § 1983.

The Court has jurisdiction over this cgaesuant to 28 U.S.C. 88 1331 and 1343. This
civil action arises under the First and Fourtegxitiendments of the United States Constitution
and 42 U.S.C. § 1983.

I[Il.  ANALYSIS

It is well established that the First Amendment protects political association as well as
political expressioR. It is equally well established thiatws which limit the amount of money a
person may give to a candidate or campaign organization intrude upon both of those First
Amendment interesfsas a contribution serves both ‘ageneral expression of support for the
candidate and his views” and “tffikate a person with a candidaté.But because
“contributions lie closer to the edgesithto the core of political expressichldws which
regulate political contributions, as opposed tatall expenditures, are subject to “a lesser but

still ‘rigorous staadard of review.”® Under that standard ofview, “state contribution limits

> Buckley v. Valeo424 U.S. 1, 15 (1976) (per curiamcordMcCutcheon v. FEC134 S. Ct.
1434, 1441 (2014 xee also Mills v. Alabam&84 U.S. 214, 218 (1966) (“[T]here is practically
universal agreement that a major purpose of ffingt] Amendment was to protect the free
discussion of governméal affairs.”).

®Buckley 424 U.S. at 23;air v. Bullock 798 F.3d 736, 741-42 (9th Cir. 2015).
"Buckley 424 U.S. at 20-21.

8 FEC v. Beaumon639 U.S. 146, 161 (2003)ee also Buckley24 U.S. at 20 (“A limitation
upon the amount that any one person or groupgoatribute to a candidate or political
committee entails only a marginalstriction upon the contributorability to engage in free
communication.”).

® McCutcheon134 S.Ct. at 1444 (quotiBuckley 424 U.S. at 29)accord Thalheimer v. City of
San Diegp645 F.3d 1109, 1125 (9th Cir. 2011) (“Whdrpenditures and contributions are
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will be upheld if (1) tlere is adequate evidence that the limitation furthers a sufficiently
important state interest, and (2) if the limits are ‘closely drawhThe State bears the burden of
establishing both prongs tfe constitutional inquiry*

After Citizens Unitedwhat constitutes a sufficiently important state interest to support
limits on campaign contributions has narrowed. Now, the prevention of quid pro quo corruption,
or its appearance, is the orsitate interest that can supplamits on campaign contributioris.

“That Latin phrase captures the notion of &direxchange of an official act for monéy 6r
“dollars for political favors.”** Campaign finance laws thatnsue other objectives, such as
reducing the amount of money inlpigs, restricting the political pécipation of some in order

to enhance the relative influence of others, aqyeing the general gratitude a candidate may feel
toward those who support him or his alliesnfiermissibly injects the Government ‘into the

debate over who should govern™ and tlwasinot survive constitutional scrutifsy.

different modes of political speedhis the distinct nature ofontributions that lessens the First
Amendment rights of donors, and strengthii@sgovernment’s gailatory power.”).

10 Lair, 798 F.3d at 742 (quotirgontana Right to Life Ass’n v. Eddlema&43 F.3d 1085, 1092
(9th Cir. 2003)abrogated on other grounds by Citizens United v. FE%8 U.S. 310 (2010)).

1 McCutcheon v. FEC134 S. Ct. 1434, 1452 (2014) (quotldgited States v. Playboy Entm’t
Grp., Inc, 529 U.S. 803, 816 (2000)).

12558 U.S. at 35%ee also McCutchep34 S. Ct. at 1441;air, 798 F.3d at 746—47 n.7 (“But
to the extenCitizens Unitedeft that question opemcCutcheorconfirmed that quid pro quo
corruption of its appearance are the only intertdsit can support corttrition restrictions.”).

13McCutcheon134 S. Ct. at 1441 (citinQitizens United558 U.S. at 359).
141d. (quotingFEC v. Nat'l Conservative Political Action Comm70 U.S. 480, 497 (1985)).

15McCutcheon134 S. Ct. at 1441 (quotingizona Free Enter. Club’s Freedom Club PAC v.
Bennett 131 S. Ct. 2806, 2826 (20113ge also Thalheime645 F.3d at 1119 (recognizing that
Citizens Unitednarrowed the scope of the antiragption rationale to cover quid pro quo
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a. CountsOneand Two: Individual-to-Candidate and I ndividual-to-Group
Base Limits

Plaintiffs first challenge thprovisions of Alaska’s campgm finance laws that prohibit
an individual from contributing more than $500 pear to a candidate for political office and to
a group that is not a political pafty. They argue that the $5@@dividual-to-candidate and
individual-to-group base limits set forth inaska Stat. 15.13.070(b) aret closely drawn to
further the sufficiently important state intere$icombating quid pro quo corruption or its
appearance.

i. Sufficiently important state interest

As part of that argument, Plaintiffs contend that Defendants did not present adequate
evidence at trial to establishathAlaska’s $500 base limits further the sufficiently important state
interest of combating quid pro qeorruption or its appearanc&he Court disagrees.

At trial, the State put forward evidence that the risuitl pro quo corruption or its
appearance in Alaska politics and governmehbtt actual and considerable. To start, Dr.
Gerald McBeath, a Professor Emeritus of Political Science at the University of Alaska Fairbanks
who was qualified as an expert in this case ertdipic of Alaska state and local politics and
government, identified several factors that makseska highly, if notuniquely, vulnerable to
corruption in politics and government. The firstloése factors is legislative size. Alaska has
the second smallest legislaturetive United States and the dlest senate, with only twenty
senators. As Dr. McBeath explathat trial, that means that just ten votes can stop a legislative

action such as an oil or gax tacrease from becoming law. Consequently, the incentive to buy

corruption only, as opposed to money spemtt@in influence over or access to elected
officials” (quoting another source)).

16 Alaska Stat. 15.13.070(b)(1).



a vote, and the chances of successfully doing sadharefore higher in Akka than in states
with larger legislativébodies. A second factor is Alaskaknost complete reliance on one
industry for a majority of its revenues. & percentage of Alaska’s budget generated by
royalties, taxes, and revenues from oil ansligahe highest among all of the oil and gas
producing states in the United States. In fiae$, exponentially grdar: typically 85 to 92
percent in Alaska compared to less than 50 péfoemrvery other state. Another factor making
Alaska susceptible to corruptiam politics and government is issnall population coupled with
its vast size. According to Dr. McBeath, taeharacteristics malanforcement of campaign
finance laws much more challenging, d#its both the numbeand abilities of watchdog
organizations.

In addition to Dr. McBeath’s testimony, tpeblic officials who appeared at trial,
regardless of whether they werdled by Plaintiffs or the Stateiniformly testified that they
experienced and observed pressure to voteartecular way or suppor certain cause in
exchange for past or future campaign contrdng while in office. Defense witness David
Finkelstein, a former Alaskaate representative who serviedm 1989 to 1996 testified that
“there was an inordinate inflaee from contributions on the actioofthe legislature,” and that
legislators would often mention which intergsbups had contributed large amounts to their
campaigns or to their party dong closed-door caucus meetinmger whether particular bills
would move forward. He further testified thatitievitably would affect [his] vote if [he’d]
received a thousand dollarsstacks of thousand dollar[ ] checks, from one side and not the
other.” Defense witness Charles Wohlforth, who served two terms as a member of the
Anchorage Assembly from 1993 to 1999, similadstified that “the system was rigged by

money[ed] interests and thabtfrequently the decisions tife assembly were controlled by



those interests and their desireased on the kind of contributiotieey would make.” And Eric
Croft, who is currently a membef the Anchorage Assembly amdho previously served in the
state legislature for ten yearssti@ed at trial that although he siaever been directly asked for a
political favor in exchange for a contribution, Ines experienced situations where “it [was] clear
that if you don’t vote the way somebody waisy’re not going taet their continued
contribution.”

Witnesses for the Plaintiffs also provideddence that some laxgontributors expect
political favors in exchange for their contributithSenator John Coghill testified that on one
occasion during the legislative session, he wasoagped in the hallway of the State Capitol by
a lobbyist demanding that Senator Coghill vote tageway, saying “This is why we gave to
you. Now we need your help.” Senator Cogtafused, and those represented by that lobbyist
never made a contribution to Senator Coghill ag&ob Bell testified that during his tenure on
the Anchorage Assembly in the 1990s, an oil etieewffered to hold a fundraiser for him if he
would publicly support a private prison projectSouth Anchorage. When Bell refused to
support the project, the akecutive held a fundraiser for his opponent instead.

Beyond this testimony, the State presentedemce about the widely publicized VECO
public corruption scandal, in wih approximately ten perceot the Alaska Legislature,
including state representatives Vic KohringteéPi€ott, and Beverly Masek, were directly

implicated for accepting money from Bill Allema VECO, Allen’s oilfield services firm, in

17See McCutcheqri34 S. Ct. at 1450 (“Spending largensuof money in connection with
elections, but not in conniéen with an effort to control the excise of an officeholder’s official
duties, does not give rise to swpid pro quocorruption.”).



exchange for votes and other political favrsA surveillance video from the VECO
investigation introduced at trighowed Kohring in a Juneau Bbtoom asking Allen and Rick
Smith, another VECO official, for help withsh{Kohring’s) $17,000 debtn the video, Kohring
accepts a relatively small cash payment from threrasponse to his request, and then, in the
same exchange, asks Allen and Smith whatamedo for them on oil tax legislation that was
then pending before the Alaska Legislature. After being criminally charged, Kohring wrote a
newspaper column in which he stated that ogislators were no betténan he was and were
unfairly critical of him because he got caught.

The State also introduced at trial a Government Ethics Center study commissioned by the
Alaska State Senate in 1990 in which the Goveniriéhics Center survey Alaska legislators,
public officials, and lobbyists de the image of and the public ttus the Alaska Legislature.

The study concluded that “that tggare not what they shouldtand that “[t]he reputation and
image of the legislature is unacceptably low.” pafticular relevance to this case, the survey
results showed that 24 percent of lobbyists eyed believed that “about half” or more of
Alaska’s legislators could “befinenced to take or withhold st significant legislative action .
.. by campaign contributions or other finah@ianefits provided by lobbyists and their
employers,” and that 40 percent of legislatorvesyed believe that very few members of the

public had a sufficiently high deee of trust and confidenaelegislators’ integrity-®

18 Kohring, Kott, and Masek were all part of agar group of Alaska leglators who referred to
themselves as the “Corrupt Bastards Club’radtpatron at a Juneau bar called some of the
legislators who received large VEQ©Ontributions “corrupt bastards.”

19 See Bucklgyt24 U.S. at 27 (“Of almost equal coneeais the danger of actual quid pro quo
arrangements is the impact of the appearahcerruption stemming &@m public awareness of
the opportunities inherent aregime of large individudinancial contributions.”).



Taking all of the testimony and other evideriogether, the Court finds that Defendants
have made an adequate showing that theofiskiid pro quo corrupdn or its appearance in
Alaska politics and government from large cargpaiontributions is pervasive and persistént.
Quid pro quo corruption, or even its appearancegermines public trust ithe electoral process
and government. Having concluded that thedsbase limits set forth in 15.13.070(b) further
Alaska’s sufficiently important interest ingarenting quid pro quo corrtipn or its appearance,
the Court turns to the questionwhether those $500 limits are 6skely drawn” to further that
interest.

ii. Closely drawn

In determining the constitutionality of Alaskgs500 base limits, Bintiffs contend that
the Court shouldpply the two-part, multi-factor “closetjrawn” test articulated by the Supreme
Court inRandall v. Sorreff rather than the test laid out byetNinth Circuit Court of Appeals in
Eddlemar?? Plaintiffs’ position, however, is foremsed by the Ninth Circuit’s opinion loair.?

In Lair, the Ninth Circuit considereahether and to what exteRandallabrogatededdlemars

20 See Nixon v. Shrink Missouri Gov't PA&28 U.S. 377, 395 (2000) (“[Tgne is little reason to
doubt that sometimes large contributions will wadtual corruption of our political system, and
no reason to question the existenca abrresponding suspn among voters.”)see also
Zimmerman v. City of Austifindings of Fact and Conclasis of Law, No. 1:15-CV-628-LY
(W.D. Tex. July 20, 2016) (finding base limitrfaered the City of Austin’s interest in
preventing quid pro quo corrupti or its appearance where ey of Austin presented
evidence that there was a “widespread” percaptimat economic interests had “inordinate
influence” over the Austin City Council).

21548 U.S. 230 (2006) (plurality opinion).
22343 F.3d 1085 (9th Cir. 2003).

23798 F.3d at 747.
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“closely drawn” analysid* Applying Miller v. Gammie?® it found that “there simply was no
binding Randalldecision on that poin€® and that the distriatourt’s decision to applRandalls
“closely drawn” analysis to theontribution limits at issue ithat case was therefore legal
error?” The Court will therefore determine the constitutionality of Alaska’s campaign
contribution laws usingddlemars “closely drawn” test.

UnderEddlemars “closely drawn” test, limits onantributions are “closely drawn” if
they “(a) focus narrowly on the state’s interes},|¢fave the contributor free to affiliate with a
candidate, and (c) allow the candidate to ssraufficient resources to wage an effective
campaign.?® In conducting that tailoring analyse court must be “mindful that the dollar
amounts employed to prevent cotiop should be upheld unless thene ‘so radical in effect as
to render political assaation ineffective, drive the sound afcandidate’s voice beyond the level
of notice, and render otributions pointless.?®

Here, Plaintiffs do not dispund the Court agrees with Dafiants that the base limits
set forth in Alaska Stat. 15.13.070(bave an individual free taffiliate with a candidate.

Plaintiffs do, however, dispute that Alask&S00 base limits focus narrowly on Alaska’s

241d. at 745-48see also Lair v. Bullogk697 F.3d 1200, 1204—06 (9th Cir. 2012).
25335 F.3d 889 (9th Cir. 2003) (en banc).

26 |_air, 798 F.3d at 747ccord Lair, 697 F.3d at 1204 Randallis not binding authority
because there was no ojn of the Court.”).

27 Lair, 798 F.3d at 748ccordLair v. Motl, No. CV 12-12-H-CCL, 2016 WL 2894861, at *4
(May 17, 2016) (notingeddlemart'provides the overall analytichlamework” for evaluating the
constitutionality ofa contribution limit).

28 | air, 798 F.3d at 742 (quotirgddleman 343 F.3d at 1092).

2% Eddleman 343 F.3d at 1094 (quotirhrink Missouri528 U.S. at 397).

11



interest in the prevention of gupro quo corruption or its appearance. They further claim that
the State has failed to prove thia¢ $500 base limits allow candids, particularly challengers
in competitive races, to amass sufficierga@rces to run effective campaigns. The Court
addresses each claim in turn.
1. Focusnarrowly

Citing Frank’s testimony as to why and hbe selected $500 as the individual-to-
candidate and individual-to-growontribution limit amounts for hilsallot initiative back in the
1990s, Plaintiffs contend thtte $500 individual-to-canditand individual-to-group
contribution limits were put in place for impessible purposes other than preventing quid pro
quo corruption or its appearancegddhat the State therefore canshow that those limits satisfy
the first part oEddlemars “closely drawn” test. But Platiffs’ argument forgets that Ballot
Measure 1, which established the current #&e limits and which was approved by a 73
percent margin of Alaska voters, explicitly contemplated an anticorruption putpdsdeed,
the statement in support of thecsassful initiative inalded in the Alask®ivision of Elections
voter information packestated as follows:

Corruption is not limited to one party ardividual. Ethics should be not only bi-

partisan but also universal. FronetAbramoff and Jefferson scandals in

Washington D.C. to side deals in Jumespecial interests are becoming bolder

every day. They used to try to buy d¢lens. Now they are trying to buy the

legislators themselves.

Plaintiffs also argue that the $500 base linmipermissibly restrict their free speech and

associational rights because Defendants havshwatn that a higher contribution limit, such as

30 Contra Mot| 2016 WL 2894861, at *7 (holding base limitsissue in that case “could never
be said to focus narrowly on a constitutionalgrpissible anti-corruption interest because they
were expressly enacted to combatithpermissiblenterests of reducingpfluence and leveling
the playing field”).

12



a $750 or $1,000 limit (or even a $500 limit indekedinflation), would be ineffective at
preventing quid pro quo corruptian its appearance. Thagament, however, misunderstands
both the Court’s role in assesgiand the State’s task in piog the constitutionality of a
contribution limit. InBuckley the Supreme Court rejected @rerbreadth claim that the $1,000
contribution limit at issue in that case was “utisg@ally low” because “much more than that
amount would still not be enough to enablaiascrupulous contributdo exercise improper
influence over a candidate or officehold&t.In rejecting the claim, thBuckleyCourt adopted
the Court of Appeals for the Disttiof Columbia’s observation that “[i]f it is satisfied that some
limit on contributions is necessary, a court hascailpel to probe whether, say, a $2,000 ceiling
might not serve as well as $1,008. The law instead requires “a fit that is not necessarily
perfect, but reasonableahrepresents not necessarily thegk best disposition but one whose
scope is in proportion tihe interest served? In the context of this case, that means that the
State need not prove that $500 is the highessipte contribution limithat still serves to

prevent quid pro quo corruption or its apesre, but rather that the challenged $500
contribution limits further that interest and also permit candidates to “amas|s] the resources

necessary for effective advocacy.”

31424 U.S. at 30.

321d. (“Such distinctions in degremecome significant only whene# can be said to amount to
differences in kind.”)see also Randalb48 U.S. at 248 (explaining a court “cannot determine
with any degree of exactitude theecise restriction necessaryctarry out the statute’s legitimate
objectives”).

33 McCutcheon134 S. Ct. at 1456.

34Buckley 424 U.S. at 21.
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What is more, the State did elicit testimonyratl indicating thathe $500 individual-to-
candidate and individual-to-group limits are, &t likely more effective at furthering the
State’s interest in preventing quid pro quo cpfian or its appearandban a hypothetical $750
or $1,000 limit. Professor Richard Painter, whitve Court qualified as an expert in government
ethics and institutional corruption with an emphasis on campaign finance reform, explained that
lower contribution limits are often more ettive at decreasing the risk of quid pro quo
arrangements or their appearance becagsentiake a candidate less dependent upon an
individual or group of individualfor financial support, especialig a state like Alaska where
the cost of campaigns for state or municipifice are relatively low. Lower limits often
increase the donor base and decrease the impact of amliradigontribution, thus making it
easier for a candidate to decline a contributontingent upon the penfmance of a political
favor. Consistent with Professor Painter’s ekpestimony, Croft testiéd that the higher the
contribution limit, “it's harder ad harder to turn that down.”

Finally, with respect to thmdividual-to-group contributiofimit, the Court finds that
Defendants have made the appropriate shothiagAlaska Stat. 15.13.070(b)’s individual-to-
group limit focuses narrowly on the State’s me in reducing the risk of quid pro quo
corruption or its appearance, as it work&eéep contributors from circumventing the $500
individual-to-candidatdase limit. The Supreme CourtMtCutcheoraffirmed that the anti-
circumvention interest ainally recognized irfFederal Election Commission v. Beauni®nt

remains valid afte€itizens United® Alaska’s campaign finance laws define a “group” as “two

35539 U.S. 146 (2003pverruled on other grounds by Citizens Unjte88 U.S. 310.
36 McCutcheon134 S. Ct. at 1456iccord Thalheimer645 F.3d at 1125 (“[T]here is nothing in

the explicit holdings obroad reasoning @itizens Unitedhat invalidates the anti-
circumvention interest in theontext of limitations on directandidate contributions.”).
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or more individuals acting jotty who organize for the pringal purpose of influencing the
outcome of one or more electioasd who take action the major pase of which is to influence
the outcome of an electiod”” Under Alaska Stat. 15.13.070(a)group that is not a political
party may contribute up to $1,000 per year taadidate. Without thg500 individual-to-group
limit, an individual could make unlimited donais to a group, $1,000 of which could then be
passed on to the candidate—doubleitickevidual-to-candidate limit.
2. Amassing sufficient resour cesto effectively campaign

In addition to their argument that t800 base limits set forth in Alaska Stat.
15.13.070(b) do not focus narrowly on the State’s istareavoiding actuabr apparent quid pro
quo corruption, Plaintiffs argueahthose limits are unconstitonally low under the third prong
of Eddlemars “closely drawn” test. Whilé is certainly true that eontribution limit that is too
low “could itself prove an obstacle to theryelectoral fairness it seeks to promotéthe
Supreme Court iBuckleyspecifically rejected the contigon that $1,000, or any other amount,
was a constitutional minimum below whitegislatures could not regulafe It instead held that
courts should determine “the outer limitsoointribution regulation bgsking whether there was
any showing that the limits were so low asnipede the ability of cadidates to ‘amas|s] the
resources necessary for effective advocatd [ih making that determination, the Ninth Circuit

has instructed courts to “look at all dollars likédybe forthcoming in aampaign, rather than the

37 Alaska Stat. 15.13.400(8)(A).

38 Randal| 548 U.S. at 248—49 (“[C]onbution limits that are too low can also harm the
electoral process by preventing challendessn mounting effective campaigns against
incumbent officeholders, thereby reducing democratic accountability.”).

39 Shrink Missouri528 U.S. at 397 (citinBuckley 424 U.S. at 21).

401d. (quotingBuckley 424 U.S. at 21).
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isolated contribution” and to tmsider factors such as whethiee candidate can look elsewhere
for money, the percentage of cobtitions that are affected,dlotal cost of a campaign, and
how much money eachmadidate would lose?!

In this case, Plaintiffs aim that the $500 base limgst forth in Alaska Stat.
15.13.070(b) are not closely drawn because tlzeyot allow candidates in Alaska, and in
particular challengers in competitive racesamaass the resources necessary for effective
advocacy. But Plaintiffs’ evidence does not shibat Alaska’s $500 base limits are “'so radical
in effect as to render politicalssociation ineffdive, drive the sound at candidate’s voice
beyond the level of notice, anender contributions pointless*® Michael Gene Pauley, a
campaign manager and consultant whom the Quatified as an expert in Alaska political
campaigns, testified that he considers Alaska@d&ase limits to be too low because they are
not indexed for inflation, because the costaipaigns is generally increasing, and because the
limits are annual in nature. Pauley further testithat most challengens Alaska do not enter
political races in the off year. Plaintiffssal offered the testimony of Senator Coghill, who
testified that he has always bearie to raise sufficient funds run an effective campaign, but
that it was “just harder” under the current $500 limits than utiee$1,000 limits because “the
lower limits do cause you to have to go l@daln other words, it requires more work.

Plaintiffs also called Clark Bean, a consultant and a formeratitor of political analysis
for the Republican National Committee whom the €qualified as an expert “in the area of
analyzing campaign finance data for the puepoflsdetermining whether contribution limits

permit candidates to amass the resources thaht#exyto mount effective campaigns,” to testify

41 air, 798 F.3d at 742 (quotirgddleman 343 F.3d at 1094 (internal citations omitted)).

42 Eddleman 343 F.3d at 1094 (quotir8hrink Missouri528 U.S. at 397).
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at trial. Based on his analysis of campaignrfceadata for the State of Alaska, Bensen opined
that the $500 base limits set forth in Alasitat. 15.13.070(b) are unconstitutionally low because
candidates in competitive campaigns often spend more than they raise and because those
candidates would be able to raise moanay if the $500 limits were instead $750 or $1,000.
The Court, however, does not find Bensen'sitesny to be credible. At trial, Mr. Bensen
acknowledged that his analysis was based oggetated estimates and therefore flawed. He
stated, “I didn’t do a very sophisticated analysis.. It's not like | ddn’t do it, but I didn’t do it
well, shall we say, or completely.”

In support of the $500 base limits settfioin Alaska Stat15.13.070(b), Defendants
called expert witnesses Thomas Begich and-Mémry Heckendorn to pvide their opinions as
to whether Alaska’s current contribution limitd¢arfere with a candidate’s ability to amass the
resources necessary for effective advodacBegich is a politicatonsultant with extensive
experience working, consulting, and volunteeringAtaiska campaigns. Heckendorn is also a
political consultant who served as the politidamector for the Alaska Democratic Party in 2014
and now co-owns a political and commerciahnoounications firm with offices in Anchorage
and Juneau. Begich and Heckendorn both tedtihat candidates, whether challengers or
incumbents, can run effective campaigns undectineent limits and, to use Begich’s words,
“have done so.” As an example, BegictediMatt Claman’s campaign for state house in 2014
in which Claman was able to raise upwsaad $110,000 under the current contribution limits.

Begich and Heckendorn also testified tha ¢landidate who raises the most money does
not necessarily win the election. Heckendorn erpldiat trial that in 2012, three of the eight

competitive state senate racesl deven of the fourteen comppige state house races were won

43 The Court qualified both Begicdnd Heckendorn as expertsmolitical campaigns in Alaska.
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by the candidate who raised less money thiarmpponent—“almost a 50/50 split in terms of
campaigns that raise more money being successful and campaigns that raised less money being
successful.” According to Begich, this is besaa number of factors other than the amount of
money available to a candidate influence a canefislauccess and ability to run an effective
campaign, including demographics, the quality ef¢andidate, and the cost of the candidate’s
campaign.

To this end, Begich and Heakdorn took issue with Plaintiffsestimony that the cost of
campaigns is increasing. Begich testified thialle the cost of certain parts of a campaign may
be increasing, it is not, in faaetting more expensive tamr campaigns: “[T]he cost of a
campaign depends on the technology you applytlargk costs change. So you can’t use a
direct period of inflation to feect that.” Heckendorn tesid that evolution in fundraising
techniques and in social media and digital alsiag has significantly improved both the cost-
efficiency and effectiveness of campaigns, partitylatrthe local level. Consistent with this
testimony, defense witness Croft testifiedttthe production and siemination of video
advertising has “gotten much simpler and gegasince his first campaign back in 1996.

Finally, Begich and Heckendorn testified tdaska’s campaign contribution limits do
not, as Plaintiffs claim, favor incumbents ogballengers, nor do the limits prevent challengers
from running effective campaigns. Their opini@me bolstered by the rd&iof the most recent
Alaska primary elections, in which Alaska votdispatched seven incumbents from the Alaska

Legislature®t

44 Nathaniel Herz & Devin Kelly, Incumbents Feel Sting of Voters in Alaska Primary Election
(Aug. 24, 2016)available athttps://www.adn.com/slideshowsual/photos/2016/08/16/alaska-
votes-in-2016-primary-election/.

18



In light of the above evidence, the Counds that in the period since the current $500
base limits became effective, candidates fates¢lected office, including challengers in
competitive races, have been able to raise fantfgient to run effective campaigns. The Court
therefore holds that the $500 base limitsfgeh in Alaska Stat. 15.13.070(b) further the
sufficiently important interest inreducing the risk of quid prguo corruption or its appearance,
and are neither “too low” nor “too strié¢f’so as to run afoul of the First Amendment.

b. Count Three: Nonresident Aggregate Limit

Plaintiffs next challenge therovision of Alaska’s campaidimance laws that prohibits
an individual seeking the office of state representative, municipal office, or office other than
governor, lieutenant governor, state senator from accepting more than $3,000 per year from an
individual who is not resident of Alaské. Plaintiffs challenge the nonresident aggregate limit
set forth in Alaska Stat. 15.13.072(e)(3) undeth the First Amendment and the equal
protection and privileges or immunities clauses of the Fourteenth Amendment.

In evaluating the constitutionality of Alaskaggregate nonresident limit, Plaintiffs
claim the Court should apply strict scrutingdause the aggregate limit, once reached for a
candidate, prevents all other nonresidents fcomtributing any amount to that particular
candidate. Alternatively, Plaintifisrgue strict scrutiny applies light of their equal protection
challenge. Plaintiffs’ first arguemt for strict scrutiny failsnder the Supreme Court’s opinion in
Beaumont’ In Beaumontthe Supreme Court rejected the plaintiff's argument that a strict level

of scrutiny should apply to a statute banningtail contributions from certain sources,

45 Randall 548 U.S. at 248.
46 Alaska Stat. 15.13.072(a); #dka Stat. 15.13.072(e)(3).

47539 U.S. at 161-62.
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explaining that “the level of satiny is based on the importancetbé political activity at issue
to effective speech or political association” dindt “restrictions on political contributions have
been treated as merely ‘marginal’ speech m&sgtns subject to a ragh complaisant review
under the First Amendment®’

Nor can Plaintiffs obtain strictcrutiny of the nonresidentiit set forth in Alaska Stat.
15.13.072(e)(3) by invoking equal protection. Indebkd,Court of Appeals for the District of
Columbia inWagner v. Federal Election Commissi@jected this “doctrinal gambit” in clear
and uncertain terms:

Although the Court has on occasion apphkétct scrutiny in examining equal

protection challenges in @sinvolving First Amendmemights, it has done so

only when a First Amendment analysis wibitkelf have required such scrutiny.

There is consequently no case in vwhile Supreme Court has employed strict
scrutiny to analyze a contribution restidbn under equal ptection principle$?®

“481d. (explaining that “degree of scrutiny turas the nature of thactivity regulated”)see also
Family PAC v. McKenna85 F.3d 800, 811 (9th Cir. 2012) (holding contribution limits, even
those that operate as a ban, sudtject to strict scrutiny)/annatta v. Keislingl51 F.3d 1215,
1220 (9th Cir. 1998) (nothing the Ninth Circuit “hegplied less-than-striatigorous scrutiny to
total restrictions on contributions”).

49793 F.3d 1, 32 (D.C. Cir. 201%)ert. denied sub nom. Miller v. FEC36 S. Ct. 895 (2016);
see also Wagner v. FE854 F. Supp. 2d 83, 95 (D.D.C. 2012)¢cated on other grounds17
F.3d 1007 (D.C. Cir. 2013) (“If strict scrutiny wetieeapply to equal-protection claims in the
area of campaign contributions, it would leadh® anomalous resultaha statutory provision
could survive closely drawn scrutiny under thessEAmendment, but nevertheless be found to
violate equal-protection guarantees becausts ahpingement upon the very same rights.”);
Orin v. Barclay 272 F.3d 1207, 1213 (9th Cir. 2001) (holdthgt an equal protection claim was
“no more than a First Amendment claim dresseequal protection othing” and was thus
“subsumed by, and co-extensive with” the First Amendment claim); John E. Nowak, Ronald D.
Rotunda & J. Nelson Young, Handbook on Constitutional Law (1978) (“It is generally
unnecessary to analyze laws which burden theceseeof First Amendment rights by a class of
persons under the equal prdten guarantee, because the substantive guarantees of the
Amendment serve as the strongest protectiamagthe limitations of these rights.”).
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Moreover, to the extent Plaiffs’ Fourteenth Amendment claims are not subsumed by their First
Amendment clain?® their equal protection claim fails besauAlaska residestand nonresidents
are not similarly situated with respect to state elecfibriRlaintiffs’ privileges and immunities
claim fails for a similar reason; the right to makeontribution to a candate running of office

in another state does not “behupon the vitality of théNation as a single entity?

Turning to the First Amendment challengeaqiRliffs stated in thir summary judgment
papers and at oral argument on the parties’ susnjudgment motions thahey are challenging
the “common unconstitutional denominator of the discriminatory aggregation of nonresident
contributions” that Alaska Stat. 15.13.072&ay (e)(3) impose upon nonresident contributors,
but not the $3,000 aggregate limit amount itséley argue that Defendants “presented no
evidence of a nexus between residencyand pro quocorruption or its appearance,” and that
Alaska’s nonresident aggregate ednition limit is unconstitutional undéicCutcheorand
Vannatta>®> The Court disagrees.

In McCutcheonthe Supreme Court considered tbestitutionality of a provision of the

Federal Election Campaign Act of 1971, as amdrmethe Bipartisan Campaign Reform Act of

S0\Wagner 793 F.3d at 33 (“But in a sa like this one, in which there is no doubt that the
interests invoked in suppt of the challenged legislatiafassification are legitimate, and no
doubt that the classification was designed to iceig those intereststheer than disfavor a
particular speaker or viewpoijrthe challengers ‘can fare better under the Equal Protection
Clause than under the First Amendment itself.™).

51 See Wright v. Incline Wi Gen. Improvement Dist665 F.3d 1128, 1140 (9th Cir. 2011)
(stating an equal protection clalffails ab initio” without evicence that similarly situated
persons are treated differently).

52 Council of Ins. Agents & Brokers v. Molasky-Arm&aRa2 F.3d 925, 934 (9th Cir. 2008).

53 Plaintiffs argue that the nonresiat limit is alscunconstitutional undéwhitmore v. FEC68
F.3d 1212, 1216 (9th Cir. 1996). The Gplowever, does not considéthitmoreon point.
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2002, that limited how much money a contributould contribute in total to all political
candidates or committees under the First Amendmidnting that a court must be “particularly
diligent in scrutinizing the law’s fit” in the context of an aggregate Itfihe Court found “a
substantial mismatch between the Governmestéised objective anddimeans selected to
achieve it®® and consequently struck down the aggreljaii¢ at issue in that case. But even as
it struck down the provision, the plurality opani recognized that aggregate limits, when
appropriately tailored, can fimtr an anticorruption interet.

In Vannatta the Ninth Circuit considered the constitutionality of an Oregon ballot
measure which prohibited state candidates framgusr directing any aatributions from out-of-
district residents and penalizedndidates when more than fgrcent of their total “funding”
came from such individua®. It held that the measure “fail[ed] to pass muster under the First
Amendment,” in large part because the measban[ned] all out-of-district donations,
regardless of size or any other factor that \wdeahd to indicate cauption” and because the
appellants were “unable to point to any evidewhich demonstrates that all out-of-district

contributions lead to the sarf corruption discussed Buckley’®® The decision does not

54 McCutcheon134 S. Ct. at 1458.
551d. at 1446.

561d. at 1450 (“[W]e do not doubt the compelling nataféhe ‘collective’ irterest in preventing
corruption in the electoral process. But we pgefongress to pursue thaterest only so long
as it does not unnecessarily infringe an irglinal’s right to freedonof speech; we do not
truncate this tailoring test at the outset.”).

57151 F.3d at 1218.

*8|d. at 1221.
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suggest, as Plaintiffs clairthat any campaign finance law that limits the dollar amount a
candidate may accept from nonresidents runs afiaille First Amendment as a matter of law.

Moreover, Alaska Stat. 15.13.0i&distinguishable from #hprovisions at issue in
McCutcheorandVannatta In particular, unlikehe provision at issue McCutcheonAlaska
Stat. 15.13.072(a) and (e)(3) do hotit the total amount of monegn individual can contribute
during an election cycle. Rathéilaska Stat. 15.13.072 is directaidthe amount of out-of-state
money a candidate for state or municipal office may acéeptce the nonresident aggregate
limit is reached, a nonresident netathe ability to ontribute to a political party or other group
that supports the candidate.nddunlike the measure at issué/iannatta Alaska Stat. 15.13.072
does not ban all nonresident contributiéhs.

More importantly, and unlike the defendantshose cases, Defendants in this case did
produce evidence at trial establishing a nexiwéen the prevention @fuid pro quo corruption
or its appearance and the nonresidaggregate limit set forth in Alaska Stat. 15.13.072. At trial,
Dr. McBeath testified that the uniqgue combination of Alaska’s small population, geographic
isolation, and great natural resources mak&tremely dependent on outside industry and
interests. He explained that because in@mrmously expensive to develop Alaska’s natural
resources and because that amount of capitaltiavailable locally, Alaska is dependent on
outside firms to invest in the infrastructure amdvide the labor necessary to extract its natural

resources. He further testified that suchatelency makes Alaska especially vulnerable to

9 ContraMcCutcheon134 S. Ct. at 1461 (“For our purg@sshere, it is enough that the
aggregate limits at issue are not direpdcifically to candidate behavior.”).

0 See Vannattal51 F.3d at 1221 (noting challenged measgbans all out-of-district donations,
regardless of size or any other factattivould tend to indiate corruption”).

23



exploitation by outside industry amaterests, citing the AlaskayBdicate as an early example of
such exploitatiofy?

In addition to Dr. McBeath’s testimony,d®essor Painter opined that Alaska’s
nonresident aggregate limit furthers the State’s@stan avoiding actuar apparent quid pro
quo relationships. Citing the number of foreigml aut-of-state corporatns involved in natural
resource extraction in Alaska and the fact thafifs from that extraction are often sent out of
state, Professor Painter explairipdt the interests @hose corporations afeequently in conflict
with the interests of Alaskasidents who absorb the extalihes of extraction while only
getting some of the monetary benefits. He furtbstified that natural resource extraction rarely
can be accomplished without the cooperation of government, and that natural resource extraction
firms can and do exert pressure on their emploteasake contributiontd state and municipal
candidates.

Based on that evidence, t@eurt concludes that theg®¢ has presented adequate
evidence that the nonresideggaegate limit set forth in Akka Stat. 15.13.072(a) and (e)(3)
furthers Alaska’s sufficiently important interestpreventing quid pro quo corruption or its
appearance in two ways. First, the nonresidegutesiate limit furthers #h State’s anticorruption
interest directly by avoiding tge amounts of out-of-state mgneom being contributed to a
single candidate, thus reducing the appeararatdtib candidate feetdbligated to outside
interests over those of his constituents. Second, the naameaghregate limit discourages

circumvention of the $500 base limit and othemgaplaying by outside interests, particularly

1 The Alaska Syndicate was formed in 1906 by J.P. Morgan and the Guggenheim Family and
came to control vast amounts of Alaska’'sunal resources, inatling the Kennecott Copper

Mine. Between 1906 and 1938, it is estimated the Syndicate, as put by Dr. McBeath,

“pulled out of Alaska a couple of hundred millidollars . . . and left precious little behind

them.”
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given APOC'’s limited ability and jurisdiction tavestigate and prosecute out-of-state violations
of Alaska’s campaign finance laws.

Whether Alaska’s nonresideaggregate limit is closelyrawn to further the State’s
anticorruption interest remains an open questids explained above, Plaintiffs’ challenge to
Alaska Stat. 15.13.072(a) and (e)@@®ges not raise that issuedathe Court has not evaluated,
and has no opinion on, the provision’s fit.

c. Count Four: Political Party Aggregate Limit

Finally, Plaintiffs challenge the provision of Alaska’s campaign finance laws that
prohibits a political party, including any subordinate unit of that grivap) contributing more
than $5,000 per year to a candidate seeking npalioffice. As with Count Ill, Plaintiffs
clarified in their summary judgment papers andrat argument that they are not claiming that
the $5,000 limit is unconstitutionally low, but rathare challenging the “unconstitutional
concept of discriminatory aggregation of party components” that Alaska Stat. 15.13.070(d)(4),
together with Alaska Stat. 15.13.400(15), imposes ditiqab parties. Plaintiffs, however, have
not explained how Alaska’s polital party aggregate limit interferes with First Amendment free
speech and associational freedorssubordinate unit of a politad party chooses to affiliate
with the party, and Alaska’s campaign finanogddreat political paits more favorably, not
less favorably, than individuals orayps that are not a political paffy.

V. CONCLUSION
When this case was first filed, the Court ws&eptical that Defendants would be able to

defend any of the provisions of Alaska’s campaignrfaglaws at issue in this case. But, for the

62 CompareAlaska Stat. 15.13.070(dyjth Alaska Stat. 15.13.070(land Alaska Stat.
15.13.070(c).
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reasons stated above, the Court finds that Defeadeave presented adetpiavidence that the
$500 base limits set forth in Alaska Stat. 15.13.6y@(rther the sufficiently important state
interest of preventing quid @iquo corruption or its appeararmed that those limitations are
closely drawn to that end; that the $3,000 nonesgidggregate limit set forth in Alaska Stat.
15.13.072 furthers the sufficiently partant state interest ofgarenting quid pro quo corruption

or its appearance; and thagtholitical party aggregate limiloes not trigger First Amendment
concerns, at least under Plaintiffseory of the case. Accordingly, the challenged provisions of

Alaska’s campaign finance laws are upheld as constitutional.

IT 1S SO ORDERED.

Dated at Anchorage, Alaskifis 7th day of November, 2016.

/s/ Timothy M. Burgess
TIMOTHY M. BURGESS
UNITED STATES DISTRICT JUDGE
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