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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

JOAN WILSONandPAUL FRANKE, M.D., Case No. 3:16v-00195TMB
Plaintiffs,

V. ORDER ON MOTION TO DISMISS FOR

LACK OF SUBJECT MATTER

ALASKA NATIVE TRIBAL HEALTH JURISDICTION AND FAILURE TO

CONSORTIUM; ANDREW TEUBER; and STATE A CLAIM (DKT #50), CROSS

ROALD HELGESEN MOTION FOR JURISDICTIONAL

DISCOVERY (DKT #74) AND MOTION

Defendants. TO DISQUALIFY (DKT #32)

[. INTRODUCTION

The matter comes before this Court on Defendants Alaska Native Tribal Health
Consortium’s (“ANTHC”), Andrew Teuber'§“Teuber”) and Roald Helgesen’§'Helgesen”)
(collectively “Individual Defendants”) Motion to Dismiss for Lack of $adh Matter Jurisdiction
and Motion to Dismiss for Failure to State a Claim (“Motion to Dismi&®Maintiffs Joan Wilson
(“Wilson”) and Dr. Paul FrankgFranke”) opposed the Motioto Dismiss and crossioved for
Jurisdictional Discovery (“Discovery Motion? This matter was fully briefed by the partiend
this Court heard oral argumestt the Motion to Dismiss and Discovery Motion Junel2, 2019°
Also pending before the Court is Defendants’ Motion to Disqualify Counsel and PRéaintif
(“Motion to Disqualify”),* which is fully briefed and ripe for adjudicatiofhe Parties did nseek

oral argument with respect to the Motion to Disqualify, and this Court does not fiecesgsary

1 Dkt. 50 (Mot. to Dismiss).
2 Dkt. 73 (Opp’n to Mot. to Dismiss); Dkt. 74 (Disc. Mot.).
3 Dkt. 86 (Oral Argument Min. Ent)y

4 Dkt. 32 (Mot. to Disqualify).
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to its analysis. For the reasons explained below, Defendants’ Motion to Denidesket 50 is
GRANTED, Plaintiffs Crossmotion for Jurisdictional Discovgrat Docket 74 i©ENIED, and
Defendants’ Motion to Disqualify at Docket 320&ENIED ASMOOT.

II. BACKGROUND
A. Factual Background

ANTHC is a “Tribal Organization and intdiribal consortium of federally recognized
Alaska Tribes and Tribal OrganizatioAsivhich comanages Alaska Native Medical Center
(“ANMC"), a tertiary-care hospitalhat providesmedical services in Anchorage, Alaska.

From 2014 to 2016, ANTHC employed Wilson as Chief Ethics and Compliance Cfficer.
From 2013 to 2016, ANTHC employed Franke by contract as the Chief Medical Officer of
ANMC.® Wilson and Franke assert that they have “intimate knowledge of théodiay
operations” of ANTHC, including billing practices of ANMUTTheyrepeatedly allege that Teerr,
President of ANTHC? and Helgesen, Chief Executive Officer of ANTHC and Hospital
Administrator of ANMC!'were “wellaware” that ANMC and ANTHC's various billing practices

were fraudulent? Specifically,Plaintiffs allege that ANTHC engadén the following fraudulent

® Dkt. 49 (Second Am. Compl.) at 3, T 5.
6 Dkt. 52 (Helgesen Aff.) at 3, 1 5.

" Dkt. 49 at 2, 1 3.

81d. at 2, 1 4.

°ld. at 2-3, 11 34.

01d. at 3, 17.

11d. at 3, 1 6.

12 5eeDkt. 49 at 8 —15.



practices: double billing for certain medical servié&isilling for services performed by ineligible
providers?* billing for unauthenticated servicés;and acceptingincentive payments from
Medicaid and Medicaraithout satisfing programrequirements® Plaintiffs allege that Wilson
“repeatedly brought these issues to the attention of ANTHC and Helg&sgeatedly attempted
to reverse these [inappropriate] practi¢ésind “urged ANTHC to return, report and repay
overpaymentgshat ANTHC wrongfully obtained® without success. Plaintiffs also allege that
Helgesen and Teuber took “no action to stop [these inappropriate billing psHcfiead even
“puried Ms. Wilson’s draft compliance plan designed to remedy billing concétns.”

On May 6, 2016, Helgesen terminated Wilson’s employment with approval from Teuber,
his direct supervisot: In June 2016, ANTHC notified Franke that his contract, which was due to

expire on June 7, 2016, would not be rene¥fed.

131d. at 7, 1 22; at 10, 71 29-31.
41d. at 7, 1 23.

151d. at 8, T 26.

161d. at 1113, 11 32-35.

171d. at 8, 7 23.

181d. at 13, 1 36.

191d. at 15, 1 38.

20|d. at 13-14, 1 36.

211d. at 17, 7 41.

22 Dkt. 49 at 2, 1 4; 18, 1 43. The Second Amended Complaint fails to provide specific dates or
exampes of Franke reporting or raising concerns regarding the fraudulenglphactices either
internally or externally.



B. Procedural History

On August 29, 2016Rlaintiffsinitiated this action against ANTHC asgjai tamlawsuiton
behalf of the government anghder seal pursuant to the False Claims Act (“FCA"Dn
December 6, 2017, the United States declined to intervene iactiem?* On June 21, 2018,
Plaintiffs filed an Amended Complaint as a private action on behalf of themselves against
ANTHC.?®> On December 3, 2018, Plaintiffs filed the Second Amended Complaint (“SAC”),
adding the Individual Defendants pursuant to federal question jurisdfé¢tRiaintiffs allege that
their employment at ANTHC was terminated as a result of Plaintiffs’ opposition TtHEN
fraudulent billing practices in violation of federal and state laws.

1. LEGAL STANDARD

Defendants move to dismiss the SAC pursuant to Fed. R. Civ. P. 12(b)(1) based on tribal
sovereign immunity and 12(b)(6) based on a failure to state a claim upon whathcaelibe
granted.

A. Motion to Dismiss Under Fed. R. Civ. P. 12(b)(1)
The issue of tribal sovereign immunity is quasisdictional. When properly raised in a

12(b)(1) motion, a district court is not bound to accegamiiff’'s allegations as true in resolving

23 Dkt. 1 (Compl.); 31 U.S.C. § 3729 seq

24 Dkt. 12 (Notice of United States Election to Decline to Intervene).
25 Dkt. 15 (Am. Compl.).

26 Dkt. 49.

2728 U.S.C. § 1331.



that issue’® nor is it bound by the four corners of the complaimwever, a Counnay consider
additional materials in resolving a 12(b)(1) motfSrurthermore, once a party raises this defense,
“the party asserting daject matter jurisdiction has the burden of proving its existence,’ i.e. that
immunity does not bar the suit®

B. Motion to Dismiss Under Fed. R. Civ. P. 12(b)(6)

Under Fed. R. Civ. P. 12(b)(6), a defendant may move to dismiss a claim fimglack
factual basis “upon which relief can be grantddlnder the “facial plausibility” pleading
standard set forth by the Supreme Coudshcroft v. Igbal“a complaint must contain sufficient
factual matter, accepted as true, to ‘state a claim for retiefgiplausible on its face® A district
court must accept as true the material factual allegations contained in the ctnapéainall
reasonable inferences in favor of the imaving party, and only consider the allegations

containedn the complaint without looking beyond its four corn&¥s.

IV. ANALYSIS

Plaintiffs assert the following four claims: (Count I) Defendants violatedFtBA by

terminating Plaintiffs’ employment in retaliation for raising concerns about ADI&Rd ANMC'’s

28 Sege.q, Pistor v. Garcia 791 F.3d 1104, 1112 (9th Cir. 201Bpbinson v. United State586
F.3d 683, 685 (9th Cir. 2009).

29 Pistor, 791 F.3d at 1112 (“the declarations presented evidence going to the question-of quasi
jurisdiction, and the district court was not bound to consider only the face of the complaint.”)

301d. (quotingMiller v. Wright, 705 F.3d 919, 927-28 (9th Cir. 2013
31 Dkt. 51 (Mot. to Dismiss MOL)tz6-12.
82556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)).

33 Rouse v. U.S. Dep't of Stafe67 F.3d 408, 411 (9th Cir. 2009) (quotidgvarro v. Block250
F.3d 729, 732 (9th Cir. 2001)); Fed. R. Civ. P. 12(d).



fraudulent billing practices; (Count II) ANTHC wrongfully terminated Pldistiemployment in
violation of Alaska’s public policy to prevent Medicaid fraud in Alaska; (CountANTHC
breached the covenant of good faith and fair dealing under Alaskadatatvhen it terminated
Plaintiffs without cause; and (Count IV) ANTHC is vicariously liable for #as of its
employees?
A. Motion to Dismiss

Defendants move for dismissal of each of Plaintiffs’ four claiP®NTHC contends that
dismissalis appropriate becaugeNTHC is an “arm of the trib@ which meanst is both entitled
to tribal sovereign immunitywhich bars all claims against @nd is not “a person” subject to
liability under the FCA retaliation provisiorifhe Indvidual Defendants also contend that
dismissal is appropriate because thelo not have an employment, contractual or agency
relationship with the PlaintiffSThe Court addresses each of these arguments.

1. WhetherANTHC is “An Arm of the Tribe”

The quasiurisdictional nature of sovereign immunity means that if ANTHC is found to
maintain such immunity, this Court lacks jurisdiction to resolve this action pertiains to
ANTHC.%¢ “Tribal sovereign immunity protects Indian tribes from suit absent express

authorization by Congress or clear waiver by the tritddfibal sovereign immunity extends to

34 Dkt. 49 at 18-22.
35 Dkt. 50.

3¢ pistor, 791 F.3cat 1111(rejecting the district court’s conclusion, and holding “[t]o the contrary,

as the tribal defendants invoked sovereign immunity in an appropriate manner and at an
appuopriate stage, i.e. in a Rule 12(b)(1) motion to dismiss, if they were entitldoaiartrmunity

from suit, the district court would lack jurisdiction over the claims against #rahwould be
required to dismiss them from the litigation.”).

371d. at 11D (citingCook v. AVI Casino Enters., In648 F.3d 718, 725 (9th Cir. 2008)).



tribal governing bodies or entities acting as “an arm of thefffbas well as organizations
comprised of multiple tribe¥®
In White v. University of Californi&’ the Ninth Circuit Court of Appeals set forthe

appropriateanalysisto determinevhether an entity is an “arm of the tribdf a Court finds that
an entity is an “arm of the tribethat entity is both(1) entitled to maintain tribal sovereign
immunity, and (2) ishotliable under the FCA retaliation provision, because it is notefagn”
under the FCA! Whitg establishedh five-factoranalysisto determine if an entity is an “arm of
the tribe:”

(1) the method of creation of the economic entities; (2) their

purpose; (3) their structure, ownership, and management, including

theamount of control the tribe has over the entities; (4) the tribe’s

intent with respect to the sharing of its sovereign immunity; and (5)

the financial relationship between the tribe and the enfiies.
The Court thereforeonsiders whether ANTHC is an “arm of the tribe” under the-fiaotor
analysisarticulated inWhite.

a. Method of Creatiomf ANTHC

Plaintiffs argue that ANTHC is not an “arm of the tribe” because it was created by

Congress, not directly by resolution of the tribes; and tribal status is noteequorder to obtain

38 Cook v. AVI Casino Enters., In&48 F.3d 718, 725 (9th Cir. 2008¢eAlaska Logistics, LLC
v. Newtok Vill. Councjl357 F. Supp. 3d 916, 924 (D. Alaska 2019).

39 SeeWhite v. Univ. of California765 F.3d 1010, 1018 (9th Cir. 2014).
40765 F.3d 1010 (9th Cir. 2014).

41 United States ex rel. Cain v. Salish Kootenai College, B&2 F.3d 939, 941 (9th Cir. 2017)
(“Cain II") (acknowledging that these two questions are linked and remanding to the disttict cour
to make fact findings as to th@hitefactors).

42\White 765 F.3d at 1025.



federal funding through the Indian Se&lktermination and Education Assistance Act
(“ISDEAA”). * Defendants assert that the ISDEAupports tribal sovereign immunity by giving
it the “samérights and responsibilities’ of any tribé* During oral argumenDefendantgurther
highlightedthat ANTHC was authorized by Congress and formed by the tribes bdtayse
needed @& organization above the regional let®imanage statewide health serviceslaska
ANTHC was authorizedby federal lawand formed by thirteen Alaska Native regional
health entities as a tribal organization and kitebal Consortia under authority of Alaska Native
tribes?® In § 325 of Public Law 1083, Congress authorized the following tribes and Alaska
Native health entities to join together “without further resolution” to fédWTHC to provide
comprehensive healthcare to the Alaska Native people: the Aleutian/PrilatafdsAssociation,
Inc., Bristol Bay Area Health Corporation, Chugachmiut, Copper River Nativeck®n,
Kodiak Area Native Area Association, Maniilag Association, Metlakatla md@i@mmunity,
Arctic Slope Native Association, Ltd., Norton Sound Health Corporation, Southcentral
Foundation, Southeast Alaska Regional Health Consortium, Tanana Chiefs Confeenaed
Yukon- Kuskokwim Health Corporatioff The ISDEAA, in pertinent part, determines that an

“inter-tribal consortium . . shall have the rights and responsibilities of the authorizing Indian

43 Dkt. 73 at 14-15.
44 Dkt. 51 at 20-22.

4 Section 325(a) P. L. 1683 (1997) (“without further resolutions from the Regional
Corporations, Village Corporations, Indian Reorganization Act Councils, tribes anitiges
which they represent are authorized to form a consortium...”); Dk2. §2elgesen Aff., EX. 2,
Alaska Tribal Health Compact) at 7.

46 Section 325(a) P. L. 1683 (1997). During @l argumentPlaintiffs argued at length that the
tribes must provide a specific resolution in order to authaarmto confer tribal sovereign
immunityupon ANTHC. However, 8§ 325 specifically obviates the need for tribe level resolutions
by stating “without further resolution” from various tribal authorities.



tribe and § 325(a) authorizes the fifteen tribes and tribal health organizatiowosntd'af
consortium,”which eventuallypecameANTHC.*#’ Furthermore, ANTHC was incorporated as a
tribal nonprofit organizatio.*®

Based on these facthe Court finds thaANTHC's creation authorized by Gngressand
formedby regionahealthentitiesand tribes, supports a finding that it is “an arm of the tribe.”

b. ANTHC’s Purpose

Defendants assert that because ANTHC “exists to ‘assure that all Alaska Natiges hav
access to a comprehensive, integrated, and tribahyrolled health care delivery system;” and
because ANTHC carries out ISDEAA functions, these facts support [al tsiovereign
immunity.*® Plaintiffs implicitly agree that this factor weighs in favor of a finding that ACTis
“an arm of the tribe” by failing to make an argument to the contrary.

ANTHC serves a government function using federal funds from the Indian Healibes
(“IHS”) under the Department of Health and Human Ser\({t¢dS”) to “provide[] a wide range
of medical, community health and other services for more than 175,000 Alaska ldatvesthe

State.®® Only Alaska Natives and American Indians are eligible to receive direct healiteserv

4725 U.S.C. § 5381(b}ee§ 325(a) P. L. 105-83 (1997).

48 ANTHC Overview, https://anthc.org/whee-are/oerview/ (June 7, 20195ee alsaCain v.
Salish Kootenai College, IndNo. CV-12-181-MBMM, 2018 WL 2272792 at *42 (D. Mont.
May 17, 2018) ‘(Cain 1lI") (finding that dual incorporation as tribal rprofit and under state
law did not undermindefendant’s status as “arm of the tribe”).

49 Dkt. 51 at 2223 (asserting that the Alaska State courts agree).

S0 Dkt. 52 at 3, 1 5seeDkt. 52 at 2, T 3.



from ANMC.>* ANTHC supplants the government pyoviding statewide healthcaservices that
“were formerly provided by [IHS]* ANTHC was also established “for the purpose of entering
into seltdetermination angelfgovernance agreements with the [IHS] to operate and manage
health services as authorized by Section 325 [of Public Law83(5° Like the Repatriation
Committee at issue iWhitg as a member of th&ATHC, ANTHC furthes “tribal self
determination and setfovernancé,which are central policies underlying the doctrine of tribal
sovereigimmunity >*

Based on the foregoinghe Court finds that ANTHC'’s purpose and function support a
finding that it is “an arm ofhe tribe.”

c. ANTHC'’s Structure, Ownership, and Management
Plaintiffs assert ANTHGs nothing “more than a mere businefgecauseéANTHC lacks

tribes as members atfte Board of Directors operat@dependently; thus, ANTHG not entitled

51 ANMC Policy 703F, http://anmc.org/files/703Higibility -for-Direct-Health-Servicesat-
ANMC.pdf. Seealso Cain Ill, 2018 WL 22727792, at *2 (finding that the native student
enrollment supported defendant’s status as an “arm of the tribe”).

52 Dkt. 52 at 3, f 5see§ 325(a) P. L. 1083 (1997) (authorizes the tribes and regional health
entities “to entemto contracts, compacts, or funding agreements under Public Law 93-688 . . .
provide all statewide health services provided by the Indian Health Service oéphetient of
Health and Human Services through the Alaska Native Medical Center and tha Alask
Office.”).

53 Dkt. 51-5 (Mot. to Dismiss MOL, Ex. D) at 1. ANTHC is a “€3igner” to the Alaska Tribal
Health Compact (“ATHC”) by which ANTHC is authorized “to plan, conduct, and administ
those programs and services to meet the health care afdbdsAlaska Native Tribes.” Dkt. 52
2, Ex. 2 at 10. The ATHC is an “instrument through which all Alaska Native tribes &atl tri
organizations could collectively enter into a singgdf-governance agreement with the [IHS.]”
Dkt. 51-5, Ex. D at 1.

54 Dkt. 52-2, Ex. 2 at 7-&eealsoWhite 765 F.3d 1010.

10



to sovereign immunity® Defendantgoint to the representatives on the Board of Directors as the
mechanism in which the tribes control ANTHE.

As a CoSigner tothe ATHC, ANTHC patrticipates in carrying outtfe unique tribal
cooperation that has developed in Alaska to assure that all Alaska Nativeschasse @ a
comprehensive, integrated, atribally-controlled health care delivery system””ANTHC is
“governed by a 18nember Board of DirectorS® Twelve directors are selected by each of the
“regional Alaska Native tribal health consortia; one director is appointedeblyletlakatla India
Community, a federallyecognized tribe;” and two directors are elected by Alaska Native tribes
who are unaffiliated with a regional health consortP® The tribes and tribal organizatiethat
formed ANTHCexercisecontrol of ANTHC through theirepresentativeo theBoard of Directors

each representative hasting power®® The tribes are in control of their representative and can

5 Dkt. 73 at 1619 (quotingPink v. Modoc Indian Health Project, Int57 F.3d 1185 (9th Cir.
1998)).The Court notes thahe parties disagreed as to the significanceink v. Modoc Indian
Health Projectduring oral argument.

56 Dkt. 51 at 22.

57 Dkt. 522, Ex. 2 at 4see alsdDkt. 522, Ex. 2 at 7 (defining “C&igner” as “all Tribesand
tribal organizations or Inteéfribal Consortia, including the ANTHC, participating in the
Compact”).

58 Dkt. 52 at 4.
59d.

®0SedSDEAA, 25 U.S.C. § 5381(b); § 325(a) P. L. 18%(1997); Dkt. 52, Ex. 2 at 7Seealso
McCoy v. Salish Kootenai College, In834 F. Supp. 3d 1116, 1123 (D. Mont. 2018) (finding that
“the College’s Board of Directors handles the governingtdajay operations” did not undermine
a conclusion that the College was an arm of the tr&in 111, 2018 WL 2272792, at *2 (finding
that a delegated board although separate from the tribes themselves did not undesnchssian
that defendant was “an arm of the tribe”).

11



replace that persontifie tribe salesires’?

Based on thee facts, lie Court finds that ANTHC smanagemenstructure supports a
finding that it is “an arm of the tribe.”

d. The Tribe’ Intent to Share Sovereign Immunitith ANTHC

Plaintiffs argue that ANTHC is not an “arm of the tribe” because it did not sigr@itit
resolution confeing sovereign immunity? is nota “Tribal CoSignor” to the ATHG or on a
“government to government basfs Defendantsrgue thaANTHC's tribal authorization through
ATHC and ISDEAAevidenceghatthe tribes intended to share their sovereign immunity with
ANTHC, andis thus“an arm of the tribe &

Pursuant to ISDEAA, when ‘an Indian tribe has authorized.an intertribal
consortium . . to plan for or carry out programs, services, functions or activitiesn its
behalf. . .[the] inter-tribal consortium . .shall have the ghts and responsibilities of the
authorizing Indian tribg% which includes sovereign immunity. ANTHC, an “intertribal
consortium,”was createavithout any showing to the contramherefore thetribes and regional
healthentities identified in § 325(a) showebeir intentto sharesovereign immunity® In fact,

when thetribal representativesn the ANTHC board do not wish to share their sovereign

61 Dkt. 52-1 (Helgesen Aff., Ex.1, ANTHC Bylaws) at 4.
62 plaintiffs raised this argument during oral argument.
63 Dkt. 73 at 14-15.

®4 Dkt. 51 at 23.

6525 U.S.C. § 5381(b), ISDEAA (defining “Indian tribe”).

6 SeeCain Ill, 2018 WL 2272792, at *3 (finding that the tribe’s creatiorthef Collegealso
supported a showing @k intent to share sovereign immunity).

12



immunity, the tribegxplicitly statetheir intent to waive sovereign immunftyBy its own terms,
§ 325(a) authorized the consortium “without further resolution by th&ibes” and Congress
obviated any need for an explicit resolution by each tribe to form ANTHC aridrcsovereig
immunity by resolutiorf® That ANTHC's Articles of Incorporation do not explicitbgate that it
hassovereign immunity, is not fatal to ANTHC's soverdigatatuseither°

Based on the foregoing, tlimurt finds that the tribes and regional health eniitiestified
in 8325(a)P.L. 10583 intend to share their immunity with ANTHC, which supports a finding that
ANTHC is “an arm of the tribe.”

e. Financial Relationship Between the Tribes #&NTHC

Plaintiffs assert that ANTHC’s financial relationship with the tribes does notosupp
finding that ANTHC is “an arm of a tribe” because ANTHC makes no promiseumrieinding
to the tribes despite its receipt of rRgovernmental fund® Defendants point to the government’s
transfer of “essentially all of IHS’Alaska programs, funding, facilities, equipment, and other

resources through the [ATHC] and related funding agreements” and ANTpd@isipation in

67 See, e.g., Southcentral Foundation v. Alaska Native Tribal Health Conso@asa No. 3:17
cv-00018-TMB, Dkt. 125 (ANTHC is “an intetribal consortium formed by federallgcognized
tribes, tribally controlled P.L. 9838 tribal organizations and int&ibal consortia . . Whereas,

the Consortium shares in the sovereign immunity of its participating tribes, trgzalipations
and intertribal consortia . . the Board of Directors hereby waives the Consortium’s sovereign
immunity for the sole and limited purposkeseeking a decision from the United States District
Court for the District of Alaska irBouthcentral Foundation v. Alaska Native Tribal Health
Consortium3:17¢cv-00018-TMB.”).

68 Section325(a) P. L. 105-83 (1997).

% McCoy, 334 F. Supp. 3dt 1123(rejecting Plaintiff's argument that the silence of the articles of
incorporation undermined defendant’s status as “an arm of the tribe”).

0 Dkt. 73 at 16-19.

13



ATHC to support a showing that ANTHC is “an arm of the tribe.”

ANTHC is funded by IHS unddiHS and authorized to receive those funds “to provide
all statewide health services provided by the Indian Health Service of the rDepadf Health
and Human Services through the Alaska Native Medical Center and the Alask#Hice” 2
ANTHC is the coordinated organization by which the tribes supplanted this governseewice
relying on “tribal shares” authorized under ISDEA0k the benefit of the Alaska Native peopfe.
That ANTHC is a noprofit organization, as opposed to a-foofit organization, does not
undermine its status as “an arm of the triffe.”

Thus, lased on these factiis Court finds that ANTHC'’s financial relationship with the
tribes weighs in favor of a finding that it is “an arm of the tribe.”

For the foregong reasonghis Court finds thaan analysis of théve factors articulated in
Whitedemonstratethat ANTHC is an “arm of the tribe.” Because ANTHC is an “arm of the,tribe
it maintains tribal sovereign immunity, which deprives this Court of subject mattetigtios
over the claims brought against ANTHC and simultaneously establishesNfid@\is not a
“person” subject to the FCA. Accordingly, Defendants’ Motion to DismiSSRANTED with
respect to the FCA claim against ANTHC identified in Count I, wiscBl SMISSED WITH

PREJUDICE.

"1 Dkt. 51 at 21.
72§ 325(a) P.L. 105-83 (1997).

3 Defendants asserted this during oral argument on June 12, 2@1% ¥.S.C. §5381(a)(8)
(ISDEAA defining tribal share “the tribal share means an Indide’giportion of all funds and
resources that support secretarial programs, services, functions anceadiviportions thereof)
that are not required by the Secretary for performance of inherent Federarfaritti

"4 SeeMcCoy, 334 F. Supp. at 1123-24.

14



2. Tribal Sovereign Immunity Bars Tort and Contract Clafkagsinst ANTHC

Having determined that ANTHC is an “arm of the tribarititled totribal sovereign
immunity,”® this Court now addresses ttate law claim®rought against ANTHC®

In Count I, Plaintiffs contend that they “made good faith reports of improper acts and
compliance issuesgndthatby terminating Wilson’s employmeandby “fail[ing] to extend or
continue Franke’s contract”ANTHC committed the tort of wrongful termination inolationa
public policy of the State of Alask&.In additional to tribal sovereign immunit{, Defendants
argue that its employees are deemed to be paiH$ when carrying out theATHC’s
governmental functiorand Plaintiffs’ tort claims must be treated as claims against the United
States for which the Federal Tort Claims Act (“FTCA”) provides an exclusiveedg?i
Defendants alsassert that Plaintiffs’ tort claim fails because Plaintiffs do not identify a paticul
public policy recognized under Alaska I1&Wn opposition, Plaintiffs reject both ANTHC's claim
of tribal sovereign immunity, anits assertion that the FTCA provides an exclusive remedy in this
case. Plaintiffs further assert that ANTHC’s actions vemathe “strong public policy of

preventing Medicaid fraud in Alask&?’

S SeesupralV(A)(1).

76 Arbaugh v. Y&H Corp 546 U.S. 500, 514 (2006).
T Dkt. 49 at 19, 1Y 46-47.

8 Dkt. 49 at 18, 1 44; at 19-20, 1 50.

°Dkt. 51 at 19-24.

801d. at 18-19.

8l1d. at 17-19.

82 Dkt. 73 at 25.

15



Finally, in Count Ill, Plaintiffs allege that ANTHC breached the comermd good faith
and fair dealing implied in all employment relationships in Alaska by “terminatiMitdon ard
Franke without cause and in retaliatifior] repor{ing] violations of state and federal I&®?
Defendants assert that this Court lacks subject matter jurisdiction ovefdinisas a result of
ANTHC's tribal sovereign immunit§?*

As discussedheCourt determing—relyingon theWhitefactors—thatANTHC is entitled
to tribal sovereign immunity® As a result, th Court lacks subject matter jurisdiction ovehe
remaining claim&against ANTHC

Accordingly, Defendants’ Motion to Dismiss under Fed. R. Civ. P. 12(b)@REBNTED
with respect to the claim of wrongful termination identified as Count II, ard iegpect to the
breach of contract claim identified as Count @ihdthese claimsreDISMISSED WITHOUT
PREJUDICE.

3. FCA Retaliation Claim Against Individual Defendants

In Count | Plaintiffs allege that the Individual Defendants retaliated agéaimesin in
violation of the FCA by terminating Wilson’s employment and “fail[ing} £xtend or continue
Franke’s contrag¢t® after the Plaintiffs “made good faith reports of improper acts and compliance
issues.®” Defendants respond that FCA retaliation claims can only be maintainedstagai

“employers” not individual personsard, thus Teuber and Helgesezannot be liable for any

83 Dkt. 49 at 20, 1 53eeDkt. 49 at 20, {1 52-54.
84 Dkt. 51 at 19-24.

8 SeesupralV(A)(1).

861d. at 19, 11 46-47.

87 Dkt. 49 at 18, 1 44.

16



alleged retaliatiof®

The viability ofthe FCA claimagainst the Individual Defendants turns on whether Teuber
and Helgeseare Plaintiffs’ employeunder the FCA, oarean entity with whom Plaintiffs have
a contractor or agency relationship. Although the Ninth Circuit Court of Appeaalsot addressed
this question, tis Court treats as persuasivet of circuit authoritywhich providesamplesupport
for the conclusion that the FCA'’s retaliation provision does not impose liability on indisidua

unless they have an “employment,” “contractor,” or “agency” relationshipaptaintiff.® It is
undisputed that ANTHE-not Helgesen or @&uer—employed Wilson and contracted with
Franke.®® Thus, under this authority, a claim cannot be maintained against the Individual
Defendants.

The legislative history of recent amendmetotshe FCAprovides additional support for

this conclusion. Prior to the 2009 amendments, the FCA prohibited retaliation againpl@eem

8 Dkt. 51 at 7-11.

89 Seee.g, Howell v. Town of Ball827 F.3d 515 (5th Cir. 2016) (affirming the district court’s
dismissal of FCA retaliation claim against individual defendants and rejecting Prargjument
that by removing the word “employer” in 2009, Congress intended “to broaden thefclaste
defendants”)Quality Assurance Servs., InR42 F. Supp. at 1029 (dismissing retaliation claim
against individual defendants without leave to amebd)jied States v. Kiewit Pac. Gall F.
Supp. 3d 796, 814 (N.D. Cal. 2014) (dismissing retaliation claim against individual defendants
without leave to amendZain 1V, 2019 WL 1643634, at *® (dismissing the FCA retaliation
claim against individual defendants because they are not plaintiffs’ “emp)loMaited States ex
rel. Winter v. Gardens Reg’l Hosp. & Med. Ctr., Indg. CV 1408850JFW (EX), 2017 WL
8793222, at *&® (C.D. Cal. Dec. 29, 2017) (dismissing FCA retaliation claims against non
employers including individual defendants without leave to amdodited States v. N. Am.
Health Care, Inc.No. 14CV-02401WHO, 2015 WL 6871781 at *8 (N.D. Cal. Nov. 9, 2015)
(dismissing retaliation claim against individual defendant with prejudidaysteller v. MD
Helicopter Inc, No. C\-14-01788PHX-DLR, 2014 WL 12821103 at *% (D. Ariz. Oct. 15,
2014) (dsmissing FCA retaliation claims against memployers including an individual
defendant).

90 Dkt. 49 at 2, 11 3-4.
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“by his or her employer® The 2009 amendments rensal the term “employer” from that
section®? Defendants argue thadespite this revision, Congress did not express the intent to
broaden FCA retaliation liability to albreseeabledefendant§® The Court agrees.

Thus, this Court finds that Teuber and Helgesen are not subject to liability unB&Alse
retaliation provision becaugtlaintiffs are notthe “employe,” “contractor,” or “agent® of the
Individual Defendants.

Accordingly, Defendants’ Motion to Disss is GRANTED with respect to the FCA
retaliation claim against the Individual Defendants identified in Countihak DISMISSED
WITH PREJUDICE.

B. Cross Motion for Jurisdictional Discovery

In opposing the Motion to Dismiss, Plaintiffs also crogssove for jurisdictional
discovery?® seeking to establish that “ANTHC is not controlled by the tribes, and is instead a
‘independent entity’ whose Board members have an ‘undivided loyalty to ANTHGStImait

subordinate to any duty owed to.any other entity.’® During oral argumentPlaintiffs

91 Section4 P.L. 111-21 (May 20, 2009) (“Clarification of the False Claims Act”).
21d.

93 Dkt. 51 at Z11; accordCain v. Salish Kootenai College, In&No. 12181-N-BMM, 2019 WL
1643634, at *8 (D. Mont. April 16, 2019¥Gain 1V’); United States ex rel. Lupo v. Quality
Assurance Servs., In242 F. Supp. 3d 1020, 1029 (S.D. Cal. 2017).

% The appropriate defendant for Plaintiffs’ FCA retaliation claim is Plaintitfaner employer,
ANTHC. However, as discussadSectionlV (A)(1) of this Order, ANTHC's status as “an arm of
the tribe” renders ANHC immune from this claim.

% In moving for jurisdictional discovery Plaintiffs failed to identify any authorit which to
ground their motion.

% Dkt. 74 at 26—-27seeDkt. 81 (PIs.” Reply in Supp. of Disc. Mot.).
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identified the following categories of documents that they :s@igkdocuments to or from the
despgnated entities that discuss tribal governance and sovereign immunity;,\i2¢ segreements
between ANTHC and the designated entities¢l (3) documents showing revenue generating
dealings with designated entitiesdditionally, Plaintiffs seeko take depositions under Fed. R.
Civ. P.30, in part, to evaluate how ANTHC decides whethev&ive sovereign immunjt and to
support Plaintiffs’ argumesthat ANTHC is not “an arm of the tribe” but “a mere businé$s.”
Defendantgontendediuring oral argumerthat Plaintiffs’ identifiedcategories of documerasd
request for depositioreebroad and vagu@ndthat Plaintiffsfail to make a compellinghowing
that suchdiscovery is neededhus, Defendants contend that Plaintdis nothing to justify“a
fishing expedition.®®

Courts are afforded broad discretion in allowing discovery and may appropriately do so
when “pertinent facts bearing on the question of jurisdiction are controverted or winene a
satisfactory showing of the facts is necessaty[T]t is clear that a court may allow discovery to
aid in determining whether it has .subject matter jurisdiction® In particular, “a narrowly

tailored request for jurisdictional discovery” may be appropfidtelowever, a court may fairly

9 Defendants announced their specific request to take depositions during oral argumest on Jun
12, 2019.

% SeeDkt. 78 (Opp’n to Disc. Mot) at 2.

% Boschetto v. Hansin@39 F.3d 1011, 1020 (9th Cir. 2008) (quotidata Disc, Inc. v. Sys. Tech.
Assoc., Ing 557 F.2d 1280, 1285 n.1 (9th Cir. 1977)).

100 Alaska Logistics, LLC v. Newtok Vill. Coun@57 F. Supp. 3d 916, 924 (D. Alaska 2019)
(quotingWells Fargo & Co. v. Wells Fargo Exp. C8656 F.2d 406, 430 n.24 (9th Cir. 1977)).

101 |ntercontinental Indus. Corp. v. Wuhan State Owned Indus. HoldingsC® F. App’x 592,

595 (9th Cir. 2015), as amended on clarification (Aug. 19, 2015) (citing Am. W. Airlines, Inc. v.
GPA Grp., Ltd., 877 F.2d 793, 801 (9th Cir. 1989)).
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deny a discovery request where it determines “it is clear thatbeuriiscovery would not
demonstrate facts sufficient to constta basis for jurisdiction.*? Furthermore, “the burden is
greater where, as in the present case, ‘the gadyng discovery is attempting to disprove the
applicability of an immunityderived bar to suit because immunity is intended to shield the
defendant from the burdens of defending the suit, including the burdens of discd%ery.”
Plaintiffs have not metheir burden. Plaintiffs fail to make a narrowly tailoreztjuest;
their broad request for documents and depositginsufficient to justify jurisdictional discovery
because Plaintiffs fail to idefyi any relevantfactsin dispute or row more informatiorwould
alter the Court’s jurisdictional analysi& Plaintiffsalsohave notdentified ary authority on which
to justify their broad request fodiscovery!®® The record contains sufficient factual evidence on
which to evaluate Defendants’ Motion to Dismiss, and in particular, the jurstittquestions

presented thereit?®

Accordingly, Plaintiffs’ Crossnotion for Jurisdictional Discovergtdocket 74 iDENIED.

102 Am. W. Airlines, Inc. v. GPA Grp., Li®77 F.2d 793, 801 (9th Cir. 1989).
103 Davila v. United State/13 F.3d 248, 264 (5th Cir. 2013) (quotation omitted).

104 plaintiffs’ attempt to incorporate hundreds of pages of filings fBmmthcentral Foundation
v. Alaska Native Tribal Health Consortiu@ase No. 3:1¢v-00018TMB, is unavailing.

105 Furthermore, Plaintiffs’ failure to direct to this Court to any authority whétjuires a tribal
resolution to confer tribal sovereign immunity to ANTHC, demonstrates that wheibh a
resolution exists is not material to the tribal sovereign immunity analysis.

106 SeesupralV(A).
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C. Motion to Disqualify

Basedon thedetermination above that ANTHC is “an arm of the tribe” and maintains tribal
sovereign immunity?’ the Court lacks subject matter jurisdiction over claims brought against
ANTHC, and allsuch claim$iave been dismissed pursuant to Fed. R. Civ. P. 12(b)(1). The Court
has also dismissed Plaintiffs’ claims against the Individual Defendantilimefto state a claim
pursuant to Fed. R. Civ. P. 12(b)(6).

Accordingly,becausall of Plaintiffs’ claimsin the SAChave been dismissgbDefendants’
Motion to Disqualify adocket 32 iDENIED ASMOOT.

V. CONCLUSION

For the foregoing reasons, the CadEREBY ORDERS as follows:
1. TheMotion to Dismiss atlocket 50 iSSRANTED;
a. Count lof the SACis DISMISSED WITH PREJUDICE;
b. Counts II, lll and IVof the SACareDISMISSED WITHOUT PREJUDICE;
2. The Discovery Motioratdocket 74 iDENIED;
3. TheMotion to Disqualify atdocket 32 iDENIED ASMOOT; and

4. The Clerk of the Court is directed to close this case.

IT IS SO ORDERED.
Dated atAnchorage, Alaskahis 3rd day of Jily, 2019.

/s/ Timothy M. Burgess
TIMOTHY M. BURGESS
UNITED STATES DISTRICT JUDGE

107 SeesupralV(A)(1).
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