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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

MEGHAN L. FASHJIAN, Case N03:18<v-00110TMB

Plaintiff,
V. ORDER ON DEFENDANT'S

MOTION FOR SUMMARY

ALASKA RADIOLOGY ASSOCIATES, JUDGMENT (DKT. 28)
INC.,

Defendant.

l. INTRODUCTION

The matter comes before the Court on Defendant Alaska Radiology Associatss, Inc
Motion for Summary Judgment (the “Motion*)The Motion has been fully briefehdthe Parties
did not request oral argumehBased on the record before theurt and for the reasons discussed
below, Defendant’s Motion IGRANTED.

Il. BACKGROUND

On December 20, 2017, Plaintiff Meghan L. Fashjian filed a Complaint in the Superior
Court for the State of Alaska, Third Judicial District at Anchorigintiff alleges that she began
working as a Nurse Practitioner for Defendant, a physioianed, private radiology group, on or
about June 27, 201%6Rlaintiff further alleges that Dr. Inampudi, one of Defengamtvnersand

one of Plaintiff's supervisors, “immediately showed hostiltigWvard Plaintiff, treating her “in a

! Dkt. 28 (Motion).
2 Dkts. 40 (Opposition); 42 (Reply).
3 Dkt. 1-1 (Complaint).

41d. at 1 Dkt. 28 at 7.
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hostile, demeaning manner, that disparately impacted the terms and conditions of he
employment.® Plaintiff believeghat she was treated differentlyie to her gender amdmplained
to Dr. Coyle, President and another owner of DefentiRidintiff alleges that, in response to her
complaints, Dr. Coyle offered to alle her to terminate her contract and leave the job rather than
attempt to correct Dinampudi’s conduct.” According to Plaintiff, Dr. Coyle fired her when she
decided to pursue a resolution to her complaint against Dr. Inampudi instesthahg.®

The Complaint explicitly lists a single cause of actimder the headintGender Based
Discrimination against Meghan Fashjian: 42 U.S.C. § 2a®@8.”° In support of this claim
Plaintiff argueghat Defendantpermitted Dr. Inampudio treat her in a disparate way, based on
her gender* Plaintiff then argues that she was terminated from employment in retaliation “after
she complained about the gender based harassment that she was experiencilgnpDdi.**
Plaintiff claims thashe suffered a variety of injuries as a result and requests daratgesy’'s

fees, and costs of su#.

> Dkt. 1-1at 2-3.
®ld. at 3.

“1d.

81d. at 4.

°1d.

109d. at 5.

1d.

121d. at 5-6.



On May 2, 2018, Defendant removed the case to this Goalrtiled an Answet® On
October 4, 2019, Defendant filed the present Motfoim. the Motion, Defendant interprets the
Complaint to raise threpossibleviolations of Title VII of the Civil Rights Acbf 1964 (“Title
VII") , specifically (1)disparate treatment; (2) hostile work environment; and (3) retalition.
Defendant argues that all threlaims fail as a matter of la¥f.Contrary to Plaintiff's allegations,
Defendant asserts that Plaintiff's attitude and performance, including resistingicgrys
instructions,“most negatively impacted her work””Accordingto DefendantPlaintiff did not
make a specific allegation of misconduct based on gender until after Dr. Cdyhliiscassed
“amicably voiding her employment contta’ 18 Defendant arguesPlaintiff cannot demonstrate
that but for her general complaints about Dr. Inampudi’s supervision, she would not have been
discharged, given the clear record of significant concerns about her attitude and condigt
Therefore, Defendant concludes that Plaintiff fails to mgienaa faciecas for each ofhe three

possible claims and summary judgment should be granted in Defendant'€favor.

13 Dkts. 1 (Notice of Removalg (Answer).
14 Dkt. 28.

151d. at 19.

181d. at 19-34.

171d. at 9.

181d. at 15-16.

191d. at 33.

201d. at 35.



Plaintiff filed her Opposition on November 5, 2019 atatifies that she is only pursuing
aretaliation claimunder Title VIL?! Plaintiff argueghat, in a “battle of affidavits,” theredibility
of witnesses and the “substantial internal cathttions” presented by Defendantust be
presented and decided at tdaPlaintiff takes issue with the affidavits submitted by Defendant
arguing that they contain hearsaghare identical statementsvithout specificity, present
inconsistenciesynd lack substantiating evidencddn addition, Plaintiff contends that Dr. Colde
affidavit raises factual disputes as to the timeline of his investigation into Rlsiatiégations
against Dr. Inampudi! Plaintiff argues that Defendant’s Motion must be denietight of the
differences between Plaintiff’s and Defendant’s versafithe timeline®®

In the Reply, Defendaratrgues that Plaintiff has failed to meet the elements of a Title VII
retaliation clain?® Defendant claims that Plaintiff's supervising physiciaas alreadyfostered
concernsabout Plaintiff’'sattitude andob performance before she brought any complagtsnst
Dr. Inampudi?’ Defendant therefore argues that a retaliation claim fails becprise to her

discrimination claims Defendanthad decided to terminate Plaintiff based on benduct®®

21 Dkt. 40 at 2-3 (“For the sake of clarification to ARA, and this Court, Fashjian is not seeking
remedy for discrimination or hostile work environment in this lawsuit. . . . Ms. Bashghim is
alleging that she was wrongfully terminated retaliation for complaining of gender
discrimination.”) (emphasis in original).

22|d. at 16-17.

231d. at 17-21.

241d. at 21-23.

251d. at 23.

26 Dkt. 42 at 2, 11-19.
271d. at 4-10.

281d. at 10.



Moreover, Defendardargues that, despite the timeline at issue, Plaintiff cannot meet her burden to
show that her complaint was the but for cause of her terminatidshe has failed torefute
Defendant’s stated reasons for her terminatfdrherefore, Defendant again asséhiat Plaintiff's
retaliation claim fail as a matter of laif.

II. LEGAL STANDARD
A. Summary Judgment

A party may move for summary judgment on a claim, a defense, or a part ofueitieer
Federal Rule of Civil Procedure 56(a). Summary judgment is appropriate whevejgvibe
evidence and drawing all reasonable inferences in the light most favoralle tmrimoving
party 3! “the movant shows that there is no genuine dispute as to any material fact and thie mova
is entitled to judgment as a mattef law.”3? Material facts are those which might affect the
outcome of the cas&.A genuine issue of material fact exists “if the evidence is such that a
reasonable jury could return a verdict for the nonmoving paftyThere is no genuine issue of

fact if, on the record taken as a whole, a rational trier of fact could not find in favoe patty

291d. at 12-19.
301d. at 19.
31 Scott v. Harris 550 U.S. 372, 379 (2007).

32 Fed. R. Civ. P. 56(ajpee Celotex Corp. v. Catre#t77 U.S. 317, 3224 (1986);Jensinger V.
Nev. F. Credit Union24 F.3d 1127, 1130-31 (9th Cir. 1994).

33 Anderson v. Liberty Lobbinc., 477 U.S. 242, 248 (1986) (“Only disputes over facts that might
affect the outcome of the suit under the governing law will properly preclude th@tstimmary
judgment.”).

3.



opposing the motion3 A movant’'s burden may be met by “showirgthat is, pointing out to

the district court—that there is an absence of evidence to support the nonmoving party'sécase.”

Thus, “at the summary judgment stage the judge's function is not himself to weighdérece

and determine the truth of the matter but to determine whether there is a gsswgnii trial .3
Once a movant has met itstial burden, Rule 56(e) requires the nonmoving party to go

beyond the pleadings and identify facts which show a genuine issue fétBvédlence introduced

in opposition to a summary judgment motion does not have to be admissible at triakytissige

evidence is identified in Fed. R. CR. 56(c)*® However, “conclusory assertions are wholly

insufficient to sustain either the [moving party’s] burden or the district sagndnt of summary

judgment.®® Moreover, “[a] party opposing a summary judgment motion must produce

35 Mills v. Wood No. 4:10CV-00033RRB, 2015 WL 2100849, at *1 (D. Alaska May 6, 2015),
aff'd in part, 726 F. App’x 631 (9th Cir. 2018) (citifdatsushita Elec. Indus. Co. v. Zenith Radio
Corp.,475 U.S. 574, 586 (1986)).

36 Celotex 477 U.S. at 325.
37 Anderson477 U.S. at 249.
38 Celotex at 323-24.

39 See e.g, id.; T.W. Elec. Serv., Inc. v. Pac. Elec. Contractors As309 F.2d 626, 630 (9th
Cir. 1987).

40 Walker v. Sumner917 F.2d 382, 387 (9th Cir. 199®ee also Hilsinger v. Enerco Group,
Inc., No. 3:13¢cv-00003TMB, 2014 WL 12569381 (D. Alaska Sept. 3, 201IM)lls, 2015 WL
2100849, at *1 (citindpominguezCurry v. Nevada Transp. Dep#24 F.3d 1027, 1036 (9th Cir.
2005) andWalker, 917 F.2d at 387 (“In general, in ruling on a motion for summary judgment, a
court may not weigh the evidence or judge the credibility of witnesses . . . Howeseule does

not apply to conclusory statements unsupported by underlying facts.”)).



‘specificfacts showing that there remains a genuine factual issue for trial’esignce
‘significantly probative as to any [material] fact claimed to be disputéd.”
B. Retaliation Claim under Title VII

Under Title VII, it is unlawful for an employer to discriminate against any employee
because that employee “has opposed any practice made an unlawful employment prébtse” o
made a charge, testified, assisted, or participated in any manner in algatigstproceeding, or
hearing.” To make gprima facieshowing of retaliation, a plaintiff must establish: “(1) that she
was engaging in protected activity/opposition, (2) that she suffered an adugrke/raent
decision, and (3) that there was a causal link between her activity and the emplbgomian.*?
Under the third factor, the plaintiff must show that the adverse employmenibdessuld not
have occurred “in the absence-ghat is,but fo—" the protected activit§! “Once aprima facie
case has been made, the burden of production shifts to the defendant, who must offer evidence that

the adverse action was taken for other than impermissibly discriminatsgnse® A plaintiff

can then rebut the defendant employer’s proffered reason by direct ewidancéspecific,

41 Steckl v. Motorola, In¢.703 F.2d 392, 393 (9th Cir. 1983) (quotiRgffin v. County of Los
Angelesp07 F.2d 1276, 1280 (9th Cir. 1979)).

4242 U.S.C. § 20008(a).

43 Folkerson v. Circus Circus Enter., Ind07 F.3d 754, 755 (9th Cir. 1997) (citifigent v. Valley
Elec. Ass'n, In¢.41 F.3d 524, 526 (9th Cir. 19948ee alsoBrooks v. City of San Mate@29
F.3d 917, 928 (9th Cir. 2000) (citiigayne v. Norwest Corpll13 F.3d 1079, 108(®th Cir.
1997)) Ray v. Hendersqn217 F.3d 1234, 1241 (9th Cir. 2000) (citiBgeiner v. Showboat
Operating Ca.25 F.3d 1459, 1464 (9th Cir. 1994)).

44 See Univ. of Tex. Sw. Med. Ctr. v. Nas§a0 U.S. 338, 346-47 (2013) (holding that the
language “because of” found in Title VII's amétaliation provision required a “but for”
causation standayd

45 ittle v. Windermer&®elocation, Ing.301 F.3d 958, 969 (9th Cir. 2002) (citiNpyo v. Gomez
40 F.3d 982, 984 (9th Cir. 1994)).



substantial evidence of pretg®¥f—or by circumstantial evidence consisting of “more than a mere
refutation of the employer’s legitimate reason and a mere assertion that threidégory reason
must be the cause of the firiny”

IV.  ANALYSIS

Defendant now moves for summgndgment, arguing that Plaintiff faitl to meet “her
burden of demonstrating that her employment would not have been terminated butvigueer
alleged assertion to Dr. Coyle and Mr. Hinger that Dr. Inampudi wasggmsstic.”® Applying
the threeelementframework for a retaliation claim, the first two elements are not at leste
The Rarties do not dispute that Plaintiff's complaint against Dr. Inampudi would be atptbtec
activity or that termination could be an adverse employment ad®lamtiff argues that her
complaint caused Defendant to terminate her employarehfocuses on establishing “a timeline
wherein she engaged in protected activity, #nrehsuffered an adverse employment.s€tNot
only does Defendant disagree with Plaintiff's timeline of evddé$endant alscontendghat the
retaliation claim fails because Plaintiffs employment was terminated for “legitinmaie,

discriminatory reasons?

461d. (citing Bradley v. Harcourt, Brace, & Cp104 F.3d 267, 270 (9th Cir. 1996)).

471d. (citing Wrighten v. Metro. Hospitals, IncZ26 F.2d 1346, 1354 (9th Cir. 1984) aidllisv.
J.R. Simplot C026 F.3d 885, 890 (9th Cir. 1994)).

48 Dk. 28 at 31.
49 Dkt. 40 at 15.

S0 Dkt. 42 at 13,15.



A. Prima Facie Showing of Retatian

To establish grima faciecase for retaliation, a plaintiff must demonstrate the causal link
between a protected activity and an adverse employment atfitie. causation element may be
“inferred from circumstantial evidence, such as the employer's knowledgehéhptaintiff
engaged in protected activities and the proximity in time between the protedtedad the
allegedly retaliatory employment decisiott.*Temporal proximity between protected activity and
an adverseemployment action can by itself constituteffieient circumstantial evidence of
retaliation in some case$*However, this is not an absolute rule and the inference does not follow
automatically but rather, “courts must consider the surrounding circumstaftes.”

In this case, Plaintiff has failed establish g@rima faciecasebecause’laintiff has failed
to showthe necessary causal litksustairherretaliation claimPlaintiff alleges that the first time
she lodged an officialomplant about discrimination by Dr. Inampudias during a meeting with
Dr. Coyleon August 24, 2018 Plaintiff concludeghat Defendant terminated her employment

shortly thereaftein response to her complaitftPlaintiff relies onthe proximity in time between

Slyartzoff v. Thomas09 F.2d 1371, 1375 (9th Cir. 1987).
521d. at 1376.
53 Bell v. Clackamas Count$41 F.3d 858, 866 (9th Cir. 2003).

4 Lillie v. ManTech Int'l Corp No. 2:17cv-02538CAS-SS, 2018 WL 6133706, at *8 (C.D. Cal.
Sept. 24, 2018) (quotingoszalter v. City of Saler820 F.3d 968, 978 (9th Cir. 2003)).

55 Dkts. 11 at 3; 291 at 45-46 (Deposition Transcript); 39 at(@ffidavit). Dr. Coyle avers that
during this meeting, Plaintiff complained about Dr. Inampudi’s general cognlgisg treatment
but did not allege specific gendeased harassment or discrimination. Dkt. 32 at 5. ThetCour
views the evidence in the light most favorable to Plaintiff, as the nonmoving padtgjstusses
the relevance of this meeting from Plaintiff's perspective.

56 Dkt. 1-1 at 3, 5.



her complaint and theerminationin isolation; Plaintiff has not provided any other evidence of
causatioror addressed the surrounding context.

On the other hand)efendant asserts artlde record shows that Defendant’s physieian
owners were already discussing Plaintiffetavior and performangerior to the August 24, 2016
meetinglt is uncontested that Plaintiff's supervising physicians were frusthatexthe very start
of Plaintiffs employmentby the delay in her credentialingvhich prevented Plaintiff from
performing certain aspects of her jgbThe record also shows that the physicians expressed
concern regarding Plaintiff's attitude towaiter job as early asAugust 9, 20162 On
August 18, 2016Dr. Inampudiand Dr. Reedanother physicianwner who supervised Plaintiff,
exchanged emails witWward Hinger, Defendant’s Chief Administrative Officer, and Coyle >°
Dr. Inampudi wrote, [Plaintiff] is continuing to have attitude issues. | think she is competgnt b
in my opinion she is not a team player. . . . she certainly can't take this job and her esrnploye
granted.®® In response, Dr. Reed agreed and suggested, “Something has to change, frankly we
don’t need her if this is the way she’s going to achee.®*

On August 20, 201&)r. Inampudi and Dr. Reed followed up with additional examples

and details of Plaintiff's behavidf.In summary, the physicians claimed that Plaintiff was not

57 SeeDkts. 28 at 9; 40 at 5-6.

%8 SeeDkt. 31-1 at 1(Email). Dr. Reed recalls that August 9, 2016 was the second time he spoke
with Dr. Coyle “about [Plaintiff's] attitude and [his] concern that she wasneam player.”

%9 Dkts. 302 (Email); 312 (Email).
€0 Dkt. 30-2 at 1.
®1Dkt. 31-2 at 1.

®2 Dkt. 31-1.

10



being proactive with her responsibilitie completing assignmentas instructed bythe
supervising physiciaf® During this exchange, Dr. Repdoposed“We might ask her straight out
if she is happy here and if she sdsis] herselfsettling into this position, working FOR physicians
with a positive attitude. If she does not, we might want to help her find herSay.”

Even in Plaintiff's timeline of events, following the initial August 24, 2016 meethe,
meetingswith managementlid not concern her complaints against Dr. Inampudi. Insiaad,
meeting on August 30, 2018r. Coyle “shifted the focus of the discussion toward whether
[Plaintiff] was ‘happy” and“suggested that he would be willing to void [Plaintiff's] contract,
shauld [she] decide to resigrt® At a meeting on September 13, 2016, “Dr. Coyle states that
[Plaintiff] should resign, because it seemed [Plaintifff was not a good®fiEihally, on
Septembell6, 2016 Plaintiff wasgiven the choice to resign or be firfdTherewas no mention
of Plaintiff's allegations against Dr. Inampudiiring these meetysand Plaintiff does not contest
Defendant’s representation of her conduct.

Given this broader conterstablished by the cerd as a wholeRlaintiff fails to provide
sufficient evidencethat Defendant terminated Plaintiffs employment because she complained
about Dr. InampudiTherefore, Plaintiff has natnade gorima facieshowing of retaliation under

Title VII.

63d.

®41d. at 2.

®5 Dkt. 39 at 6.
6 d. at 7.

°7d.

11



B. Defendant’s Legitimate Reason for Terminating Plaintiff’'s Employment

In the event a plaintiff establishespsima facie case of retaliation, it becomes the
defendant’s burden to show that the advarg®n was taken for a legitimate reason, an assertion
which the plaintiff may then refute with additional evidefi¢€o demonstrate that the defendant’s
stated reason is pretext, the plaintiff “must produce specific facts eitleetlgievidencing a
disaiminatory motive or showing that the employer's explanation is not crediblelérely
denying the credibility of the defendant’'s witnesses is not suffi€feBummary judgment is
appropriate \were evidence to refute the defendant’s legitimate explariattotally lacking’*

Even if Plaintiff had satisfied the elements of a retaliation clamhmich the Court is not
persuaded she hadllaintiff has not met her burden to show that Defendant’s stated reasons for
her termination were a pretext for discrimioatiln this case, Defendant has asserted a legitimate,
non-discriminatory reason for terminating Plaintiff's employment: Plaintiff's attitude b
performance did not meet Defendant’s expectatiéiaintiff does not proffer any evidence to
refute those assertionse., evidencethat she received positive evaluations. Plaintiff exemits
that certain instances of insubordination cited by Defendant occlirfemt example, in one

instance, Dr. Inampudi asked mil@ff to handwrite additionahotes on a consent form to review

®8 Seelittle, 301 F.3cht 969.

 Lindahl v. Air France 930 F.2d 1434, 1438 (9th Cir. 1991) (citi®teckl v. Motorola, In¢703
F.2d 392, 393 (9th Cir. 1983)).

O wallis, 26 F.3d at 890 (quotin§chuler v. Chronicle Broadcasting C@93 F.2d 1010, 1011
(9th Cir. 1986)).

11d.
2 SeeDkt. 28 at 33.

3 Dkt. 29 at 25-30.

12



with a patientPlaintiff refused, citing that thiarms were preprintedand preapproved? While
Defendant claims to have terminated Plaintiff’'s employment for failure to follgtvuictions,
Plaintiff admits that she declined to perfocertain tasks because “it wasn't [her] joB.”

Rather thanproving pretext, Plaintiff seeks to defeat theotibn by asserting factual
disputes remaimt issue Plaintiff argues that Defendant’s Motion rests on “substantial internal
contradictions’and that “[a] trier of fact must be allowed to judge the credibility of the witsesse
presented by the partie€”As cited abovepPlaintiff must allege specific facts and produce
evidenceweighing on the witness’s credibility. Here, Plaintiff simply questions, without
providing any evidencewhether Defendant truly considered terminating Rilfi;employment
prior to August 24, 2016® Plaintiff's contention regarding the timing bér resignatiorand the
timeline established by Dr Coyle’s affidaistinapposi¢.”® Only facts tending to prove or disprove
the causal link between Plaintiff's allegations and her termination are rhatetiais point.
Plaintiff fails to produce evidence of causatioreeidence thaDefendant’s statereasons for her
terminationare pretext

In summarypPlaintiff has not madaprima faciecasefor retaliation. Moreover, Bfendant

provideslegitimate reasonfr her firing and Plaintiff does not successfully refute Defendant’s

"4 CompareDkt. 30 at 2and Dkt. 32 at 4with Dkt. 29 at 28.
75 Dkt. 29 at 25, 29.

6 Dkt. 40 at 16.

" Lindahl, 930 F.2d at 1438.

8 Dkt. 40 at17-19.

®Seed. at 20-23. Plaintiff's assertion that she was replaced by a male employee is alsgant!
to the elements of a retaliation claim.

13



reasons apretext.As a result, there are no issues of material fact remainingPanatiff’s
retaliation claim fails as a matter of law.

V. CONCLUSION

For the foregoing reasons, the Motion at docket ZBRANTED.

IT IS SO ORDERED.
Dated at Anchorage, Alaska, this 7th day of January, 2020.
sl Timothy M. Burgess

TIMOTHY M. BURGESS
UNITED STATES DISTRCT JUDGE
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