Salman et al v. Ph

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Phoenix, City of, et al.,

enix, City of et al Doc.

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Michael Salman, et al., No. CV-12-01219-PHX-JAT

Plaintiffs, ORDER

Defendants.

Pending before the Court is Plaintifféotion for Leave to File Second Amende

Complaint. (Doc. 75). The Caunow rules on the motion.

Background
The background of this case was ratiby the Court in its July 14, 2015 ords

dismissing Plaintiffs’ FirsAhmended Complaint (“FAC"):

In 2006, Plaintiffs moved into theicurrent address and began holding
weekly bible study meetings in théiome. Plaintiff Michael Salman has

been an ordained minister since 1986d as such, he believes that he is
called to be hospitable and to makienself available to his friends and

family for studies and religious teaching.

In 2007, Plaintiffs’ neighbors begao complain to Defendant City
of Phoenix about Plaintiffs™ bible wtlies. As a result, the City sent
Plaintiffs several letters informing eém that they are not permitted to use
their house as a church, citing the Gitpuilding code. Plaintiffs met with
representative of the City to discube problem, but were unable to come
to an agreement about Plaintiffgligious use of their property.

In 2009, Plaintiffs built a 2000 square foot game room in their back
yard and began holding their bibleidies there. Upon the completion of
this addition, attendance at Plaintifféble study rose from about fifteen to
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about thirty-five. Eventuly the City prosecutedr. Salman for violating
the building code, and Mr. Salman waszicted after a trial at the Phoenix
Municipal Court. The Maricopa CountSuperior Court, sitting as an
appellate court, upheld the conviction.

~ This is not the first time Plairitihas sought relief from the City’s

actions. On April 4, 2011, Plaintiffsléd a Complaint irthis Court, which
was assigned to Judge Martone. (R&. 11-646-PHX-FJM). Among other
requests for relief, in that case kf sought a Temporary Restraining
Order (“TRQ”) enjoining Defendanfsom implementing and enforcing the
Codes and Ordinances a?alnst Plaintiffgrohibit private worship, bible
studies, and placement of a reader boautt religious masages at their
residence and from prosecuting, senbeg, arresting, or incarcerating
Plaintiffs. SeeCV 11-646-PHX-FIM, Doc. 2)In that Motion, Plaintiffs
specifically referred to Michael Salnmfarconviction and sentence to serve
SIXIK_ days in jail, three years girobation, $12,000 in fines, and the
prohibition against Plaintiff MichaeBalman hosting more than twelve

eople at his residence at a timeld.)( At the time of that Motion,
AIalntn‘ll‘s’ ?pg)eal of that senteneeas pending before the Arizona Court of

ppeals. Id.).

After Judge Martone aged their Motion for Temporary Restrainin
Order (®e CV 11-646-PHX-FJM at Doc. SRlaintiffs filed an amende
Complaint (CV 11-646-PHX-FJM, Do®) and an Amended Motion for
Temporary Restraining Order (CV -BR6-PHX-FIM, Doc. 7), asserting
the same essential theories and requesteelief assertedh their original
Complaint and Motion for Tempora(a?estrammg Order. Judge Martone
denied Plaintiffs’ Amended Motion fol emporary Restraining Order. (CV
11-646-PHX-FJM, Doc 10).

Defendants moved to dismiss ttemainder of Plaintiffs’ Amended
Complaint underYounger v. Harris 401 U.S. 37 (1971pnd Heck v.
Humphrey 512 U.S. 477 (1994) and Judgeartone granted that Motion to
Dismiss onYoungerandHeckgrounds in a detailednd reasoned opinion.
See Salman v. City of PhoenMo. CV 11-00646-AX-FJM, 2011 WL
5024263 (D. Ariz. Oct. 21, 2011).

_ Less than a year after Judge Mag dismissed the case, Plaintiffs
filed the current action. (Doc. 1). Rhiffs’ original Camplaint requested
(1) a Declaratory Judgment declaritiat Defendants’ implementation of
the Code on privately held religiouseetings violates the First and
Fourteenth Amendments of the U.Sonstitution and the Arizona Free
Exercise of Religion Act; (2) a peanent injunction gnining Defendant
from enforcing the Code on privayeheld religious gatherings; (3) a
preliminary injunction ejoining the City of Phoenix from enforcing the
Code on privately held religious t@rings; and (4)ompensatory and
punitive damages.

Plaintiffs also moved for the issuance of a preliminary injunction
(Doc. 5) and TRO (Doc 4) enjairg Defendants from implementing the
code on private religious gatherlng_ad bible studies and restraining the
execution of Mr. Salman’s sentendéhe Court denied these requests and
dismissed the case for several reasonst,khe Court found that Plaintiffs’
§ 1983 claims were barred Ibleckand the doctrine of collateral estoppel.
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Doc. 36 at 8-9). Second, tf@ourt concluded that under ttieooker-
eldman doctrine, it lacked subject mter jurisdiction to consider
Plaintiffs’ remaining claims becaeisdoing so would “necessarily depend
on this Court reaching opposite findsa@n the issues discussed in the

Maricopa Superior Court’s Order.” (Doc. 36 at 12).

Plaintiffs appealed the Court'ssthissal of the cast® the United
States Court of Apfeals for the rth Circuit, which reversed and
remanded. gDoc_. 49-1). Importantly, the Ninth Circuit's mandate pointed
out, Plaintifts did not appeal andethNinth Circuit did not review the
Court’s dismissal of Plairfts’ § 1983 damages claims ofdeck and
collateral estoppel groundsld( at 2). Rather, the only issue the Ninth
Circuit reviewed wa whether “under thRooker—Feldmadoctrine . . . [the
Court] lacked subject matter jurisdmti over [Plaintiffs’] request for an
order enjoining the City from implem&ng or enforcing Section 303 of the
2006 Phoenix Building Code on pate religious gatherings and bible
studies and over their other remainicigims.” (Doc. 49-1 at 2[))._ On that
issue, the Ninth Circuit held that tR@®urt does, In fact, have subject matter
jurisdiction over Plaintiffs’non-8 1983 claims becaudooker-Feldman
does not strlF _jurisdiction when “a federal plaintiff presents some
independent claim, albeit one thd¢nies a legal conclusion that a state
court has reached in a case to which he was a palruiy.gq oting Exxon
Mobil Corp. v. Saudi Basic Indus. Corp44 U.S. 280, 293 (2005)).

Plaintiffs then amended their Complaint in a way that, in their own
words, “does not differ much from éhOriginal Complaih other than it
focuses and clarifies the core issue, which is the Defendants[’] application
of a ‘Code’ intended for public usegainst private religious gatherings,
specifically the Plaintiffs.” (Doc.64 at 2). The Amended Complaint
requests relief similar to that reced in the Origpal Complaint.
Specifically, the Amended Complaint regtee (1) a declaratory judgment
declaring that enforcement of theod® against those who hold private
religious meetings on their properwjolates the First and Fourteenth
Amendments to the United Stat€onstitution and the Arizona Free
Exercise of Religion Act (“FERA”){2) a permanent janction enjoining
Defendants from enforcing the “Codagainst land owners holding private
religious meetings and from “treayj private religious gathering and
assemblies on less than equal terms as non-religious gatherings and
g%emblles”; and (4) corapsatory and punitive damages. (Doc. 56 at 21—

Defendants moved to dismiss thmended Complaint under Federal
Rule of Civil Procedure 12(b)(6).

(Doc. 73 at 1-2).

On July 14, 2015, the Court grantBefendants’ motion to dismiss the FAQ.
(Doc. 73). On July 21, 201%laintiffs filed a motion toamend their Complaint ang
lodged a proposed Second Amended Camp (“SAC”), which Defendants oppose|
(Docs. 75, 76, 79). Plaintiffs’ mimn to amend is fully briefed.
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[, Discussion

The Court should freely give leave to amdéwhen justice so requires.” Fed. R.

Civ. P. 15(a). “In exercising its discretigh. . . ‘a court must be guided by thg

137

underlying purpose of Rule 15—to facilitatiecision on the merits rather than on th
pleadings or technicalities. . . . Thus, ‘Rule 15’s policy of faagporamendments to
pleadings should be appliedth extreme liberality.” Eldridge v. Block832 F.2d 1132,
1135 (9th Cir. 1987) (citations omitteddccord Morongo Band oMission Indians v.

Rose 893 F.2d 1074, 1079 (9th Cir. 1990) (stg that leave to amend is generally

allowed with “extraordinary librality”). “This liberality . .. is not depend# on whether
the amendment will add causes of action or parti€®CD Programs, LTD. v. Leighton
833 F.2d 183, 186 (9th Cir. 1987).

The extremely liberal policin favor of amendments, h@ver, is subject to some
limitations. Motionsto amend need not be granted whendistrict court determines that

there has been a showing of (2) bad faith,p{&judice to the opposing party, (4) futility

e

of amendment, or (5) repeated failure to cure deficiencies by amendments previous

allowed.Foman v. Davis371 U.S. 178, 182 (1962). U$, the Court need not allow a

proposed amended complaint that suffers ftbensame defects thedused the original
complaint to be dismissedee Canatella v. Jamisgn9 F.3d 1550(9th Cir. 1993)

(“Indeed, thesecondamended complaint proposed by Canatella included the same vague

general and conclusory allggms of concerted state amii as did the first amended
complaint. The district court did not aleugts discretion in denying leave to amend.
(emphasis in original))cGlinchy v. Shell Chem. C@&45 F.2d 802, 818 (9th Cir. 1988
(“The deficiencies in the A&k complaint are not cured byew facts or allegationg
presented by appellants in the proposedoBeé Amended ComplanAccordingly, the

district court did not abuse its discretion denying leave to amend by means of th
Second Amended Complaint.”A litigant’s right to amend #ir complaint under Rule
15(a) survives even theamnissal of the complainSchreiber Distrib. Co. v. Serv-Well
Furniture Co, 806 F.2d 1393, 1401 (9th Cir. 1986) (citiBgnanno v. Thomas809 F.2d
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320, 322 (9th Cir. 1962)).

Plaintiffs’ proposed SAC contains claimsder three states: (1) 42 U.S.C.
§ 1983, (2) the Religious bda Use and InstitutionalizeBersons Act (“RLUIPA”), 42
U.S.C. § 2000cc, et seq., and (3) the ArizBree Exercise of Religion Act (“FERA”), 41
A.R.S 8§ 41-1493, et seq. The Court addreske proposed SAC's claims under each
these statutes separately.

A. 81983

The proposed SAC describes additionaatde not found in the FAC regarding th
conflict that gave rise to this litigation. Fexample, the SAC desbes the complaints
made by neighbors about Plaintiffs’ bibleidy groups, (Doc. 76 at 1 38—40, 56), tl
meetings Plaintiffs had with theaity councilman and Defendantsd.(at { 41-43), the
correspondence that togitace between Plaintiffs and Defendantd, &it Y 44-45, 49,
52-53), and an instance in which the Phoenix Fire Department was dispatchd
disperse a bible study of about 15 peagl¢he resident of the plaintiffs,id( at § 48).
Additionally, the proposed SAC deletes allntien of Mr. Salman’sonvictions, which
heretofore have been atthenter this controversy.

In its July 14, 2015 orde Court dismissed the § 1983 claims because they
barred byHeck v. Humphrey512 U.S. 477, 4871994) and because Judge Martone

decision collaterally estops Plaintiffs frore-litigating those claims. (Doc. 73 at 6).

While the added historical tils in the proposed SAC \@ context to the parties’
dispute, they ultimately do nothing tdtea the Court’'s analysis; Judge Martone
decision still commands preclusive effect andmRifis’ claims still necessarily imply the
invalidity of Mr. Salman’s conviction.

The omission of Mr. Salman’s cagtions from the proposed SAC poses
slightly different question. Ithe Court looks only at the four corners of the propos
SAC, then it cannot consider Mr. Salmag@nviction and must conclude that tHeck
bar does not apply. But besau Mr. Salman’s convictionare a “matters of public

record” that are not “subject to reasonableuis,” the Court need not ignore them whe
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determining whether Plaintiffs i@ stated a claim under § 1983e v. City of Los
Angeles 250 F.3d 668, 689 (9th Cir. 2001) (quotiktgsIC Indem. Corp. v. Weisman
803 F.2d 500, 504 (9th Cid.986)). Therefore, the Courtsonclusion that Plaintiffs’
§ 1983 claims are barred bieckalso applies to Plaintiffs’ proposed SAC and allowir
Plaintiffs’ amendments to the® 1983 claims would be futile.

B. RLUIPA

In its July 14, 2015 order, the Court exipked that not evergrdinance is subject
to RLUIPA'’s requirements; rather, the agipées only to “land use regulations,” whicl
are defined as “zoning or landmarking law[s] that limit[] or restrct[] a claimant’s use
or development of land.”ld. at 10-11) (quotig 42 U.S.C. 8§ 20@@-5(5)). The Court
concluded that the K& did not state a claim under RLPA because it did not specify
which substantive sections tfie Code were being enforced against Plaintiffs. It w
therefore impossible to tell whether RLUIP#pplies or whether the Code imposs
substantial burdens oRlaintiffs’ free exercise. (Doc/3 at 11-12). The Court furthe
noted that “the few portionsf the Amended Complaint that give some small clue as
the nature of the ordinances at issue indicate that they are building and safety cod

zoning or landmarking laws.” (Doc. 73 at 12).

Plaintiffs’ proposed SAC does not remdtigse flaws. Indeed, like the FAC, the

SAC cites only § 303, whickategorizes building occupancy and use but imposes
substantive duties. (Doc. 76 at 1 70-101). Ails® the FAC, the few allegations in thg
SAC that hint at the substantive provisioimsthe Code largely indicate that thog

provisions are not zoning or landmarkitayvs. For example, one allegation calls tt

Code a “commercial or assembly constiawt code[].” (Doc. 76 at  65). Another

allegation states that Plaintifisere required to “develop a lhatreet in front of their

home . .. which would include adding arpanded roadway, pawent, asphalt, curb,

gutter, and sidewalk among other thingdd. (at § 58). From these descriptions, |i

appears that the Code secti@mrdorced against Plaintiffi@nd which Plaintiffs seek to

enjoin Defendant from enforcing the future), regulate construction, safety, and traffic,
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and do not resemble zawj or landmarking laws.Zoning Ordinance Black’s Law

Dictionary (10th ed. 2014) (“Aity ordinance that regulatéise use to which land within
various parts of the city may be put [andlpeates uses to the various districts of
municipality, as by allocating residences tot@@ parts and business® other parts.”).
As such, the Code appears to be analogotisettypes of laws that courts have held 3
not covered by RLUIPAE.g, Prater v. City of Burnside, Ky289 F.3d 417, 434 (6th
Cir. 2002) (city’s decision to delop a road which a church requested be closed wag
a “land use regulation”)Second Baptist Church akechburg vGilpin Twp, 118 Fed.
Appx. 615, 617 (3rcCir. 2004) (city code requiring builths to hook up to the sewer ling
was not a “land use regulation'$t. John’s United Church @hrist v. City of Chicago
502 F.3d 616, 640 (7th Cir0R7) (the use of eminent domain to condemn a churg

cemetery was not a “land use regulatio®yiselmo v. Cnty. of Shasta, C&873 F. Supp.

2d 1247, 1256 (E.D. Ca2012) (Americanwvith Disabilities Act was not a “land use

regulation”).

In short, the proposed SAC does rspecify which Code sections Plaintiffs
challenge, and the few allegatioti&t give some informatioabout the Code sections 3
issue indicate that they are not “land wegulations” governetty RLUIPA. These are
precisely the same deficienciggentified by the Court in iterder dismissing the FAC.
Accordingly, the proposed SAC fails tcast a claim under RLBIA and allowing the
proposed amendments to Plaintif.UIPA claims would be futile.

C. FERA

In its July 14, 2015 order, the Court tleed to exerciseupplemental jurisdiction
over Plaintiff's FERA claim, finding thabecause “this case has not yet entered

discovery phase and [because] Plaintiff¥ehdad ample opportunity in several othg

venues to litigate their grievances, . declining to exercise jurisdiction ovef

! Although several allegations classifyetiCode provisions as “zonin% codes
(Doc. 76 at ‘ﬂﬁ?87, 112), these conclusorgrahbterizations are unsupported by factu
allegations and therefore are rsoffficient to state a clain@ve v. Gwinn264 F.3d 817,
821 (9th Cir. 2001).
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quintessential state law issues such as irg&pon of . . . FERA ‘serves the objectivgs
of economy, convenience and fairness to pleties, and comity.” (Doc. 73 at 13
(quoting Trustees of Constr. Indus. & Laborersafth & Welfare Trust v. Desert Valley
Landscape & Maint. Inc., 333 F.3d 923, 925 (9t@ir. 2003)). The Court further
elaborated that “Plaintiffs’ FERA claims ealikely also barred byollateral estoppel,
given that the Maricopa perior Court decision upholiy Mr. Salman’s conviction
specifically addressed that issudd. (@t 13 n.6) (citing (Doc. 22-1, Ex. 1 at 5)).

This reasoning also applies to Ptdfe’ FERA claims in the proposed SAC
Because, as explained above, Riffs have failed to cure thaéeficiencies in their federal
claims, those claims remain dismissed.uheven if the Cotrallowed Plaintiffs’
amendments to their FERA claims, the Gowould decline to exercise supplemental
jurisdiction over those claim$or the same reasons the Wb declined to exercise
supplemental jurisdiction over the FAC. &ICourt therefore concludes that allowing
Plaintiffs’ proposed amendmefts their FERA claims would be futile.

D. Future Motion to Amend

Although the Court concludes that allowing the proposed ®Add be futile, the

Court cannot conclude that no possible adments could cure the FAC's defect

UJ

Accordingly, the Court will noenter judgment at this tim#, however, Plaintiffs fail to

file a motion to amend by September 111%20the Clerk of the Court shall ente

-

judgment in favor of Defendants.
1. Conclusion
Accordingly,
IT IS ORDERED that Plaintiffs’ Motion for Lave to File Seond Amended
Complaint, (Doc. 75), iIPENIED.
111
111

? It is not even clear that the SAC aiés violations of FERA. Counts | and Il of
the SAC each mention FERA the heading, but allege onRLUIPA violations in the
numbered allegations. (Doc. 76 at 11 102-118).
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IT IS FURTHER ORDERED that if Plaintiffs fail to file another motion to
amend by September 11, 201Be Clerk of the Court shadinter judgment in favor of
Defendants and dismiss this case.

Dated this 27th day of August, 2015.

James A. TeilBGrg
Senior United States District Judge




