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Fred Graves, Isaac paca, on their own| No. CV-77-00479-PHX-NVW
behalf and on behalf of a class of all pretrial
detainees in the Maricopa County Jails,

V.

Paul Penzone, Sheriff of Maricopa County;
Bill Gates, Steve Gallardo, Denny Barney,
Steve Chucri, and Clint L. Hickman,
Maricopa County Supervisors,

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

ORDER
Plaintiffs,

Defendats.
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has symptoms of tuberculosis, the pedtdetainee immediately will be placed
in an Airborne Infection Isolath Room and evaluated promptly for
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known to have HIV infetton or is at risk for HIV infection with unknown

status, a chest x-ray of the pretriataleee will be performed and the results
reviewed by a physician, physician assistant, or nurse practitioner before
pretrial detainee is placed a housing UNIt. .............uuuiiiiin

screening or does not respond to althed mental health screening questions
the detainee will be assessed by mentalthestaff while the pretrial detainee
Is in the intake center. The mentabhk staff will identify the urgency with
which the pretrial detainee must been by a mental health provideg., a
psychiatrist, psychiatric nurse practitioner physician assistant......................

at risk for suicide, a pshiatrist, psychiatric nurse practitioner, or physiciar
assistant will conduct a face-to-face asses# of the pretrial detainee within

24 hours after the receng SCre€NING. .......cccuuuuuuiiiieeeiiiieeiier e .

14 days after the receiving screeningless they have been tested with

negative results within the past year..........ccccooooeeiiviiciiii e

medical conditions will be evaluatedctto-face by a medical provider and
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Subparagraph 5(a)(9): A medical prei will develop plans for treatment
and monitoring for pretrial detaineegthvserious medical conditions. ............. 4

Needs Request stating or indicatingiaical symptom will beseen by a nurse
within 48 hours of submitting the ldBh Needs Request. ...........ccoovvviiiiiinenennn.

practitioner orders a lab test or radiat@®j study, the physician, physician
assistant, or nurse practitioner will ideptthe urgency with which the test or
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. Subparagraph 5(a)(13): Pretrial de&es identified during the receiving

. Subparagraph 5(a)(14): All mentaldith Health Need®kequests stating or
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. Subparagraph 5(a)(17): Defendanifi mdopt and implement written criteria
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. Subparagraph 5(a)(19): Pretrial detsa discharged from the Mental Health
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study must be performed,g, within 24 hours, 72 hosr or 7-10 days, and the
urgency with which the results the test or study muse returned. The test
or study will be performedvithin the timeframe atered by a physician,

physician assistant, or nurse practitioner.............cccccceeeiiieeeeieiiiiii e

screening as being at risk of seriousni@érom alcohol or drg withdrawal will

be assessed by a registered nurse twaaydor at least semedays regardless
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inmates or their classification attis. The nursewill document each
assessment and identify the urgency witiich the pretrial detainee should be
seen by a physician, physician assistam nurse practitioner. If a pretrial
detainee is not seen face-to-face by asgtign, physician assistant, or nurse
practitioner within the timeframe regonended by the nurse, the reason will
be documented in the pretrialtdmee’s medical record. ............cccceeeeeieeeee,

indicating a clinical symptom will beidged face-to-face within 48 hours of

TN IT SUDIMISSION. <. ettt

health staff, pretrial detainees wheglay active symptomsef mental illness
or otherwise demonstrate an emergennttalehealth need will be seen face-to-
face by a mental health provider witt®4 hours of the referral. ....................... 4

in an area outside of their cells tlatords sound privacy except when there
are legitimate safety, seatty, and treatment reasons for not doing so. ............

for placing pretrial detainees in ealdvel of mental health care, including
subunits within the Meat Health Unit. ...,

of each seriously mentally ill pretridetainee after performing a face-to-face
assessment, including upon admission,itrensfer withinand discharge from

ng
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Unit will be assessed by mental healttfstathin 48 hours after discharge..... 5

before placing a seriously mentally ifiretrial detainee in any type of
segregated CONfINEMENT. .........cooiiiii e e

confined to single cell$or 22 or more hours a dawill have face-to-face

communication with mental health staff at least twice per week.....................
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Before the Court are the following:

(1) Defendants’ Report of Data Colledtand Summarized (Doc. 2333) regardif
Defendants’ compliance witRaragraph 5 of the Revisé@urth Amended Judgment
Defendants’ supplemental report (Doc. 2B3Blaintiffs’ response (Doc. 2372), an
Defendants’ reply (Doc. 2378);

(2) Plaintiffs’ Motion to Enforce Fourth Amended Judgment and for Additio
Relief (Doc. 2373), Defendanteesponse (Doc. 2376) and Riglifs’ reply (Doc. 2379);
and

(3) Plaintiffs’ Motion for Evidentiary Hearing (Do2380), Defendants’ respons
(Doc. 2384), and Plaintiffs’ reply (Doc. 2389).

Collectively, Defendants’ compliance repoatsd Plaintiffs’ motionglispute whether the
Revised Fourth Amended Judgmahould be terminated, wther additional prospective
relief under the Prison Litigation Reformct is required, and whether anothe
evidentiary hearing is required to decideoge issues. On Felary 15, 2017, oral
argument was heard regarding the pendingans and Defendants’ proof of compliang
with the Revised Fourth Amended Judgment.

l. PRISON LITIGATION REFORM ACT

Congress enacted the Prison Litigation Refd\ct (“PLRA”), 18 U.S.C. § 3626
and 42 U.S.C. § 1997, to prevent federalrt®from micromanagm prisons by consent
decrees.Gilmore v. California 220 F.3d 987, 996 (9th Cz000). The PRA requires
that prospective relief regarding prison ciieds “extend no further than necessary
correct the violation ofhe Federal right of a particular piéif or plaintiffs.” 18 U.S.C.
§ 3626(a)(1). Relief must bemawly drawn, extend no furtihéhan necessary to corred
the violation, and be the least intrusiveamge necessary to correct the violatiotd.
Further, courts must “give substantial weigiitany adverse impact on public safety
the operation of a criminal jusécsystem caused by the reliefd.

A party seeking to terminate prospectredief under 8§ 3626(b) bears the burdg
of proof. Gilmore, 220 F.3d at 1007/Graves v. Arpaip623 F.3d 1043, 1048 (9th Cir

-1-
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2010) (per curiam).“Prospective relief shall not terminate if the court makes writt
findings based upon the record that prosipecrelief remains necessary to correct
current and ongoing violation afhe Federal right, extends marther than necessary tq
correct the violation of the Federal right, &hdt the prospective relief is narrowly draw
and the least intrusive means to correct vi@ation.” 18 U.S.C. § 3626(b)(3). If
prospective relief remains necessary to atri@ current and ongoing violation, th
district court’s authority to modify the exisg prospective relief icludes authority to
expand or diminish the existing reliefSee Pierce v. Orange County26 F.3d 1190,
1204 n.13 (9th Cir. 2008).

To make the findings required to terminate prospective relief, the Court must
evidence on current jadonditions, at least with respdotthose conditions Plaintiffs dg
not concede comply with oatitutional requirementsSee Gilmore220 F.3d at 1010.
Evidence of “current and ongoing” violatiomsust reflect conditionsas of the time
termination is sought.’ld.; accord Pierce526 F.3d at 1205.

Il. BACKGROUND
The issues presented for decision carfutlg understood onlyin the context of

this case’s lengthy history, particularly thast eight years duringhich all parties have
made substantial efforts to improve jail cdimhs with significant court involvement,
SeeDavid MarcusFinding the Civil Trial's Demoatic Future After Its Demisél5 Nev.

L.J. 1523, 1530-46 (26). Pretrial detainees held the Maricopa County Jail brough
this class action in 1977 against the Mapa County Sheriff and the Maricopa Coun
Board of Supervisors seeking injunctive relief &dleged violations of their civil rights.
On March 27, 1981, the partieatered into a consent decthat addressed and regulatg

aspects of the County jail operationgtaesy applied to pretrial detainees.

On January 10, 1995, upon stipulatiorilod parties, the 198donsent decree was

superseded by the Aanded Judgment. The stipula#&ehended Judgment expressly di

not represent a judicial temination of any constitwnally mandated standard;
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applicable to the Maricop@ounty Jail. The 116-paragraph Amended Judgment included
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specific requirements regarding populatiand housing limitationsdayroom access;

access to reading materials;cass to religious servicesnail; telephone privileges;

clothes and towels; sanitation, safety, hygieare] toilet facilities; access to law library;

medical, dental and psychiatric care; intakeaar mechanical restraints and segregati

recreation time outside; inmate classificatiorsitation; food; staff members, training

and screening; facilities for the handicapped; disciplinaicyp@and procedures; inmatg

grievance policy and proceduresports and record keepirgnd security override.
The Amended Judgment incled the following provisions:

56. Defendants shall provide a receiving screening of each
pretrial detainee, prior to placementasfy pretrial detainee in the general
population. The screergrwill be sufficient to iéntify and begin necessary
segregation, and treatment of thosgh mental or physical illness and
injury; to provide necessary medicatiathout interruption; to recognize,
segregate, and treat those witommunicable diseases; to provide
medically necessary special dietegdao recognize angrovide necessary
services to the phiglly handicapped.

57.  All pretrial detainees confinad the jails shall have access to
medical services and facilities whidonform to the standards designated
as “essential” by the National Consgsion on CorrectioheHealth Care
(“NCCHC") Standards for Health Sepés in Jails, aamended from time
to time. When necessary, pretrial de¢@s confined in jail facilities which
lack such services shall be transéel to another jail or other location
where such services or health cdeeilities can be provided or shall
otherwise be provided with appropeadlternative on-site medical services.

61. Defendants shall ensure that the pretrial detainees’
prescription medications are providedhout interruption where medically
prescribed by correctional medical staff.

(Doc. 705 at 12-13.)

In November 2003, Defendants reneweqatriar motion to ternmate the Amended

Judgment, an evidentiarye@rring was initiated, and thearties engaged in further

discovery, but the motion wamt decided. On April 32008, the case was assigned

to




© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

the undersigned judge. On April 25, ) Defendants’ motion to terminate thie

Amended Judgment was set for evidentiagaring commencing August 12, 2008.

Although evidence of “current and onggl violations usuly must reflect

conditions as of the time termination is sbydyefendants had been seeking termination

for nearly five years. Therefore, it wagcessary to detern@nthe period for which

evidence would be consideredenaant to current conditions. The Court initially ordered

the parties to plan for discewy and trial regarding jail coitibns during the period of

July 1, 2007, through June 30, 2008. S®uwjpently, upon request of the parties, the

relevant evidentiary period for evaluating @&nt conditions was reducéal July 1, 2007,

through May 31, 2008, to faciite providing information to expert witnesses before their

tours and inspections of jail facilities.
In August and September 2008, a thirtelay evidentiary hering was held to

decide whether prospective relief inettAmended Judgment should be continued,

modified, or terminated. O@ctober 22, 2008, the Court madetailed findings of fact

and conclusions of law and entered the §dcdmended Judgment. Certain provisions

of the Amended Judgment were found tonagn necessary to correct a current apd

ongoing violation of a federaight, to extend no further &m necessary to correct the

violation of the federal right, tbe narrowly drawn, and to ltlee least intrusive means tp

correct the violation. Other provisions reemodified or vacated based on the eviderce

presented. The provisions remaining in effest originally written or as modified, wer¢

restated in the Second Amended Judgment.

The sixteen-paragraph Second Amendeatgthent included requirements for the
number of detainees per cell, courtldwg cell capacities, maximum housing

temperature for detainees who take prescripsychotropic medications, provision of

cleaning supplies, toilet and alabasin facilities in intake areas and court holding cel
length of stay in intake areas, outdoor eation, nutrition, recalkeeping, and visual

observation of intake areas, court holdoails, the Lower Buckeygil psychiatric unit,

U
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and segregation units. Paragraph 6tled Second Amended Judgment continu
Paragraph 56 of the Amended Judgmengaréing receiving screenings, withou
modification. Paragraph 8 of the Second Amended Judgeoetihued Paragraph 61 o
the Amended Judgment, regarding contynuof prescription medications, withou
modification.

With respect to Paragraph 57 of tAenended Judgment, regarding access
medical services and facilities, the Coudund that “pretrial detainees have
constitutional right to access to adequatealthecare, but there is no constitution
requirement that the adequacy of health ¢terelefined by the NCCHC.” (Doc. 1634 &
43, 1 180.) The Court further found:

182. Paragraph 57 ¢fie Amended Judgment does not exceed the
constitutional minimum to the extert requires Defendants to ensure
pretrial detainees’ ready access to ¢amneet their serious medical, dental,
and mental health needs, which metreg in a timely manner, a pretrial
detainee can be seen by a climgiareceive a professional clinical
judgment, and receive @&that is ordered.

211. Some of the seriously mentally ill pretrial detainees are
housed in the psychiatric unit ateth.ower Buckeye j& and the most
seriously mentally ill of those are tmmed in cells thado not permit
psychiatrists and pretrial detaigseeto have visual contact while
communicating or to have privateetlapeutic communications. Mental
health staff frequently provide cell-sideeatment without privacy in other
housing units as well. In some ses, this detriment to therapeutic
treatment is necessary to preserve #Hafety and security of staff and
pretrial detainees; in some cases, it is not.

212. Many of the pretrial dateees housed at the Lower Buckeye
jail psychiatric unit need hospital level psychiatric care.

213. The psychiatric unit at éhLower Buckeye jail does not
provide hospital level psychiatric care.

214. Many of the pretrial dateees housed at the Lower Buckeye
jail psychiatric unit are maintained segregation lockdown with little or no
meaningful therapeutic treatment, iatn results in needless suffering and
deterioration.

' ~—+
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216. Regarding paragraph 5of the Amended Judgment,
Defendants do not ensure that pretdatainees receive access to adequate
medical and mental health care becaGserectional Health Services does
not provide timely in-person assessmehthe urgency of their need for
treatment, is not able to readily retrgeinformation from pretrial detainees’
medical and mental health recordad housing records, and does not
identify and appropriately treat manyemial detainees with serious mental
iliness.

(Id. at 43, 46-47.) Therefey Paragraph 57 of the Aanded Judgment was renumber¢

as Paragraph 7 of the Second Amendéletiyment and modified to state:

7. All pretrial detainees confinerh the jails shall have ready
access to care to meet their serious na@dind mental health needs. When
necessary, pretrial detainees confiniadjail facilities which lack such
services shall be transferred to drewtjail or other location where such
services or health care facilities cae provided or &l otherwise be
provided with appropriate alteative on-site medical services.

(Doc. 1635 at 2-3.)

In addition to making detailed findingand entering the Second Amende
Judgment on October 22, 2008, the Coudeoed the parties to confer immediate
regarding prompt compliance and to submitustaeports. A status conference was h¢
on December 5, 20080n January 9, 2009, a hearing was held regarding Defends
progress toward compliance tivithe nonmedical podns of the Second Amendes
Judgment. On January 28, 20@@on stipulation of the piges, the Court appointed 3
medical expert and a mental health exprtserve as independent evaluators
Defendants’ compliance with the medical améntal health provisions of the Secor
Amended Judgment. In June 2009, the Cbadan receiving quartg reports from the
experts. By April 2010, the Court concludeatthsignificant areas of failure to comply
with the Second Amended Judgment's medical and mental health requirements re
and ordered the parties to jointly “devel@pproposed procedure for achieving af
demonstrating Defendants’ complete coraptie with the Second Amended Judgmen
(Doc. 1880 at 3—4.) In the April 7, 2010 Ordite Court stated: “The Court’s purpose
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to set a procedure by whichlifaompliance with the Secomdimended Judgment is eithe
confirmed or specific implementing remeder® ordered and complied with by the e

of this calendar year.”ld. at 4.)

r
nd

On July 30, 2010, the parties filed a joint report stating each party’'s posijtion

regarding the status of Defendants’ compdia with the medical and mental heall
portions of the Second Amended Judgmefihe parties agreed to a procedure f
achieving compliance witlthe Second Amended Judgment regarding the medical
mental health issues thaemained disputed. Thendependent evaluators wouls
determine whether Defendants were full compliance with the Second Amende

Judgment, and if Defendants were found ndiean full compliancevith any provision,

the evaluators would submit detailed prombsemedies and timetables for remedigal

action to bring Defendants into full complige. If neither party objected to a
evaluator’s finding and remedial recommetmia the finding and remedy would b
adopted as an order of the Court. The Cawguld resolve any objections after hearir]
evidence on the relevarsisues. But this procedure never was implemented.

In January 2011, the parties reported Ddénts’ disagreement with two of th
independent evaluators’ recommendations,ibulune 2011 the piées jointly reported
that an evidentiary hearing regarding meddarad mental health remedies was no long
necessary. On June 7, 2011, Defendaidsl fa motion to terminate the nonmedic:
provisions of the Second Ameéed Judgment. An evidentiaiyaring on the motion was
set, and the parties conducted extensigealiery. However, on October 12, 2011, tl
parties stipulated that certain nonmedipabvisions should be mminated and others
should remain in effect witut an evidentiary hearing. The stipulation stated t
Defendants would renew the motion to teratenthe remaining nonmedical provisior
after April 1, 2012, and #t Plaintiffs would not antest the renewed motion i
Defendants successfully acconspied certain goals for theeriod November 1, 2011
through March 1, 2012.
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On April 24, 2012, Defendants moved terminate the rensaing nonmedical
provisions of the Second Amended Judgmant] Plaintiffs did not oppose the motior
On May 24, 2012, Defendantsiotion was granted, and thogmvisions of the Second
Amended Judgment that remained in efffevere restated irthe Third Amended

Judgment. The remaining substantive provisions were:

2. Defendants shall provide a receiving screening of each
pretrial detainee, prior to placementasfy pretrial detainee in the general
population. The screemgrwill be sufficient to iéntify and begin necessary
segregation, and treatment of thosgh mental or physical illness and
injury; to provide necessary medicatiathout interruption; to recognize,
segregate, and treat those wittommunicable diseases; to provide
medically necessary special dietadao recognize angdrovide necessary
services to the phy=lly handicapped.

3. All pretrial detainees confineimh the jails shall have ready
access to care to meet their serious na@dind mental health needs. When
necessary, pretrial detainees confiniedjail facilities which lack such
services shall be transferred to drewtjail or other location where such
services or health care facilities cae provided or &l otherwise be
provided with appropriate alteative on-site medical services.

4, Defendants shall ensure that the pretrial detainees’
prescription medications are provideihout interruption where medically
prescribed by correctional medical staff.

(Doc. 2094.) Thus, the Third Amended Judgtma&n?012 essentiallgonsisted only of
Paragraphs 56, 57nd 61 of the Amended Judgment of 1995.

In October 2012, the independent ewndbrs visited the jails, conducte
interviews, and reviewed medical records. Jamuary 2013, the ewators reported that
Defendants had made significant progressard compliance witithe Third Amended

Judgment, and the evaluedo provided specific recommendations for achievi

substantial compliance. In June 2013, Ddints filed a status report describing thei

efforts to address the evaluators’ conceand identified certain recommendations wi
which they disagreed. In response, Riffs identified recommendations for which

Defendants had not shown evidence of comgkaand also challenged the accuracy
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some of Defendants’ assertions abotlteir compliance with the evaluators
recommendations.

On August 9, 2013, Defendants movedeominate the Thirdmended Judgment.
The Court ordered that for edce to be relevant to timeotion, it must tend to show
whether any current and onggi constitutional violation existed on August 9, 2013.
addition to filing briefs and atements of facts with spprting exhibits, the parties
presented evidence and argument ferdstys in February and March 2014.

On September 30, 2014, the Court made detailed findings of fact and concld
of law regarding whether and to what estt@rospective relief in the Third Amende
Judgment should be terminateth many instances, Defendants demonstrated they
recently adopted or revised policies andgadures designed toorrect deficiencies
identified by the independent &wuators and/or Plaintiffsbut they were unable tg
produce evidence that the revised policies andqutures had been fully and consisten
implemented or thathe identified systemic deficieres had been corrected. Fc
example, an expandedeetronic integrated health screfw the receiving screening a
intake was implemented on August 5, 2013y daur days beford®efendants filed their
motion to terminate. Defendants also depel a new electronic health records syste
but it was not fully implemeed until September 2013, aftthe relevant evidentiary
period. The Court found:

238. An electronic health records system is not itself
constitutionally required, but managi the health records, housing
locations, [Health Needs Requestskgariptions, appointment scheduling,
and necessary follow up for thousandpudtrial detainees to ensure ready
access to health care and continudf/ medicationslikely would be
impossible without one.

(Doc. 2283 at 58.) Because Defendants didpnove compliance witlany of the three

substantive paragraphs die Third Amended Judgmernitge. sufficient screening at

intake, ready access to care for serious mediecdl mental health needs, and continuity

of prescription medications, éhCourt found that the prosge/e relief ordered in those
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three paragraphs remained necessarycdoect current ah ongoing constitutional
violations.

Also on September 30, 2014, after six weailrreviewing evidence, expert opinior|
and legal argument regand conditions in the Maricopa @aty Jail, and after allowing
both parties opportunity to gpose remedies to correabrstitutional deficiencies, the
Court ordered remedies that did not exactly track constitutional standards but
practical, concrete measures necessaryotoect constitutional wilations. Defendants
were ordered to, within 60 days, adopt navlicies or amend existing policies regardir
31 specific requirements for providing medical and mental health care, implemer
policies within 150 days, colie and summarize compliancetaldor a period of 180 days
after implementation of the policies, angport documentation showing completion (
each stage. The Court statéifi, Defendants complywith this Order and its deadlines
within one year thewill demonstrate that prospective relief no longer remains neces
to correct any current and ongg violation of Plaintiffs’constitutional rights, and Court;
ordered relief may be terminated before BidrRA permits another motion to terminate
(Doc. 2283 at 5960.)

Therefore, Paragraphs 2,&)d 4 of the Fourth Anmeled Judgment continue th
prospective relief in the Tid Amended Judgment, and rBgraph 5 of the Fourth

Amended Judgment defines specificaipw Defendants will prove their complianc

with Paragraphs 2, 3, and Raragraph 5(a) identifiesetlB1 specific requirements fof

providing medical and mental health care that expected to bee® institutionalized
through appropriate policies, diafy, training, and monitoring.

On October 14, 2014, Plaintiffs movddr reconsideration of five remedia
provisions of the Fourth Amended Judgme®n December 10, 2@, the Court granted
Plaintiffs’ motion in part, amended one o€tB1 subparagraphs ofregraph 5(a) of the
Fourth Amended Judgmentigentered the Revised FluAmended Judgment.
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In January 2015, the Courtacified that Plaintiffs’ cousel were permitted to tour
the jail facilities, speak witlpretrial detainees and staff, review records on-site, i

review copies of records off-site upon reaswearequest. It further stated that th

And

e

Revised Fourth Amended Judgment “requibefendants to meet a series of deadlines

and anticipates that Plaintiffs will promptlying to the Court’s attention any perceive
lack of compliance with each requirementDoc. 2309.) On September 14, 2015, t
Court further explained Plaintiffs’ role:

[T]he time for monitoring Defendantgompliance actions required by the
Revised Fourth Amended Judgment began in December 2014 when
Defendants filed their newly adopted mvised policies. It continued
through the 180-day perioglhen Defendants were required to demonstrate
their implementation of those polisie Plaintiffs’ counsel has had
opportunity to condet on-site tours and integews as well as off-site
record reviews to confirm that Defemds are in fact dag what they say
they are doing. Data collection forA8ays enabled Defendants to monitor
implementation, make any needed ections, and satisftheir burden of
proof. Defendants’ September 15, 80kport will be a summary of the
compliance data, which Plaintiffs machallenge. But Plaintiffs do not
need additional counsel to begimvestigation of potential constitutional
violations after the report is filed.To be clear, this litigation is now
strictly limited to whether Defendants have satisfied the requirements

of Paragraph 5 of the Revised Fouh Amended Judgment. Plaintiffs’
class counsel has noauthority to investigate any potential
constitutional violations outside of Paragraph 5.

(Doc. 2331, emphasis addedAlso on September 14, 2015, the Court clarified th
Defendants were to collect and summarizeaddowing the extent of their compliang
and to report to the Court lyna summary of their evidee showing compliance relate(
to each of the 31 subparagraphs of Paigr5(a) of the Resed Fourth Amended
Judgment.

On September 15, 2015, Defendants fideteport of the data they had collectg

and summarized pursuant to the Revised thoimended Judgment. On September 1

2015, the Court ordered Defendants tle fa supplemental report regarding sevs

subparagraphs of Paragraph)5€xplaining why the repodecompliance rates should b
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Defendants filed a supplemental reporOn October 15, 2015the Court granted
Plaintiffs’ request that they be permittedfile their response t®efendants’ compliance

reports by January 12016. The Court further orderedcatiPlaintiffs’ response addres

UJ

only whether Defendants had demonstratadm@mnce with Paragraph 5 of the Revised
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(Doc. 2344, emphasis added.) Plaintiffowad for reconsideratn of that order,
requesting opportunity for Plaintiffs andeth experts to review individual medical

records off-site and to conduct a site vadithe jail to reviewnedical records.

The Revised Fourth Amended dfiment required Defendants to
collect and summarize data for a peraddl80 days that showed the extent
to which Defendants were complyingth the Revised Fourth Amended
Judgment and to file a report ofetldata collected and summarized on
September 15, 2015. (Doc. 2299.) eT@ourt clarified that Defendants’
report should address the 31 sulagaaphs of Paragph 5(a) of the
Revised Fourth Amended Judgmentplaining what and how data was
collected to determine compliance andavlevel of compliance was found.
(Doc. 2332)) .. ..

Plaintiffs’ response to Defendants’ compliance reports will be
limited to addressing whether Defenti& have demonstrated compliance
with the 31 subparagraphs of Paragraph 5(a) of the Revised Fourth
Amended Judgment. The time has expired for Plaintiffs to object to the
policies and procedures adopted oreaded to complywith the Revised
Fourth Amended Judgment and the actions taken to implement each of the
policies €.g, hiring staff, training, modifyg facilities), which Defendants
reported December 16, 2014, dddrch 16, 2015, respectiveOnly two
issues remain to be decided: (1) whether Defendants’ compliance
reports accurately portray the extentto which the relevant policies and
procedures have been implemented an(2) whether the reported levels
of compliance demonstrate that theeemedies ordered by the Revised
Fourth Amended Judgment have ben sufficiently implemented to
resolve the systemic deficienciegreviously found by the Court. (See
Findings of Fact and Condions of Law (Doc. 2283).)
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The Court granted Plaintiffs’ motion foreconsideration to the extent thg
Plaintiffs’ counsel and their medical expensre permitted to reviewdividual medical
records on-site within certailimitations, Defendants wengermitted to produce pape
copies of some of the requested recordd, Rlaintiffs’ time to repond to Defendants’

compliance reports was extended to Febr2&y2016. The Court further ordered th

Plaintiffs’ records review would focus onretlaccuracy of Defendants’ compliance repor

and the significance of any lack of compliance. The Court explained:

To clarify, at this stage of the litigion, the question is not whether the
remedies ordered have in fact resd the previouslyfound systemic
deficiencies, but whether the remedmewe been implemented consistently
enough. What is “enough’ context-specific. The Court has already
determined that adequate compliace with the spedic standards
previously stated will meet mhimum constitutional standards. The
Court will not go behind those determinations in the current proceedings,
and Plaintiffs will not be granted discovery to attempt to argue and
prove some other measure of constitutional requirements.This case

has always been about systemic failures amounting to constitutional
violations. Proof of sme individual failures does not establish systemic
constitutional failures, and discoverygeeding mere individual failures is
not warranted.

In its September 30, 2014 FindingsFact and Conclusions of Law,
the Court explained that becauBefendants had noshown they had
resolved certain systemic deficiencifter six years, it was necessary for
the Court to craft remedies to correcnstitutional violations. (Doc. 2283
at 6.) After giving Plaintiffs andefendants opportuty to propose and
debate specific remedies, the Coartlered “remedies that do not exactly
track constitutional standards but tlame practical measures necessary to
correct constitutional violations.” Id. at 59.) Each remedy was
intentionally written to provide a cleatandard by which compliance could
be decided even though the Eiglghd Fourteenth Amendments do not
demand a particular action. Therefore, the Court will evaluate
Defendants’ compliance with the 31 subparagraphs of Paragraph 5(a)
of the Revised FourthAmended Judgment exac# as they are written.

However, Plaintiffs are not requirdd accept as true Defendants’
assertions about their mpliance. They are entitleto examine how data
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were collected, whether the reportedadavere relevant to the ordered
remedy, and whether the data show sufficient compliance.

(Doc. 2352, emphasis added.)

After several delays in providing Plaififs with copies of requested medicg
records, Plaintiffs’ time toespond to Defendants’ compiee reports was extended t
April 1, 2016. In addition tdiling a response, Plaintiffalso filed a motion requesting
the Court to order additional specific relrefgarding Paragraph 3 tfe Revised Fourth
Amended Judgment. Subsequently, Plé@stmoved for an evientiary hearing to
resolve factual disputes related to Paragéaphd their motion to enforce Paragraph 3.

[ll.  PLAINTIFFS’ MOTION FOR EVID ENTIARY HEARING (DOC. 2380)
Plaintiffs request that the Court set ewidentiary hearing “to resolve factug

disputes between the partiesta®efendants’ compliance withe general orders and th
thirty-one implementing remedies of theef®sed] Fourth Amended Judgment, as well
the existence of current andgoing constitutional violations the provision of medical
and mental health care at the Jail.ld. (@t 12.) Plaintiffs also request that the Col
“order its own mental health expert, KathrBurns, M.D., to report to the Court o
Defendants’ current compliance witie mental health remedies.ldJ)

As previously explained, Paragraplobthe Revised Fourth Amended Judgme
specifies what Defendants must prove tovelcompliance with the general orders (

Paragraphs 2, 3, and 4. After finding tBetfendants had not proved that the prospect

relief ordered in Paragrapt®s 3, and 4 of the Thdr Amended Complaint no longer

remained necessary to corrextcurrent and ongoing vidian of pretrial detainees’
constitutional rights, and after consideringnezlies proposed by éhparties, the Court
identified 31 requirements that Defendants naaisfy to prove thy had corrected the
remaining constitutional deficiencies. Tairase the likelihood that Defendants wou
continue compliance after court monitoringds, in Paragraph 5 de Revised Fourth
Amended Judgment the Couridered Defendants to adopt @vise policies regarding

the 31 requirements, file the new or smd policies on the public record, and ful
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implement each of the policiemcluding hiring aditional staff, prowling training, and
making facility modifications, as needed. Theurt ordered Defendanis report actions
taken to implement each of the policies ahdn to collect data showing consiste
implementation of those policies for 180 dayaintiffs were expected to monitor eag
step of this process, wepgovided the raw data as was summary reports, and wer
allowed to review records with their experts. But they were not allowed to invest
potential constitutional violations outside Péragraph 5 of the Rised Fourth Amended
Judgment because the tifioe doing so had passed.

Plaintiffs contend thaRouser v. White825 F.3d 1076 (9t&ir. 2016), requires the
Court to hold an evidentiarjrearing before consideringgrmination of the Revised
Fourth Amended Judgment. Relying &&ff D. v. Otter 643 F.3d 278 (9th Cir. 2011)
Rousertreated the consent decree as a contratheld that the district court should ng
have vacated the consent darmwithout finding (1) the gt&of the consent decree ha
been adequately met and (2) defendants sdstantially compliedvith each of the
decree’s terms for a substantial perbefore terminating the decrelRousey 825 F.3d at
1081. InRouser the district court vacated the cens decree four months after findin
that defendants had not complied with cerfaiavisions, despite receiving no evideng
of compliance and making no findings ofngpliance. The NintlCircuit acknowledged
that heightened deferencepdips to a district court's decisions where it has beg
overseeing complex institutional reform forl@ang period of time, but found specig
deference was not warranted where the distoart had managed the institutional refor
litigation for only two of tle case’s twenty yearsld. at 1080-81. NeitheRousernor
Otter mandates a further evidentidrgaring in the present case.

The task before the Court is not to detme whether goals of a consent decrsg
l.e., a contract between the parties, have Isadisfied. The Second Amended Judgme
and the Third Amended Judgment were raisent decrees. Theydered prospective

relief based on detailed evidentiary findingad only after the Court concluded th
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specific relief extended no fimer than necessary to corrélae violation of the federal
right, it was narrowly drawn, and it was the leastusive means to correct the violation.
The Revised Fourth Aended Judgment also is not ansent decree. After multiplg
rounds of evidentiary hearingsd detailed findings of fa@nd conclusions of law, it
became plain that in orderrf®efendants to bear their len of proof, the prospectivg
relief must include concrete, demonstratdquirements that would show the correction
of constitutional vichtions was systemiand consistenti.e., institutionalized. Thus,
specific constitutional deficiencies were itiéad, and specific remedies tailored tp
address those deficiencies were orderetienRevised Fourth Aended Judgment. Now
the Court must determine whether Defenddutly implemented the ordered remedigs
during the 180-day period beging March 2, 2015. As a salt, Plaintiffs’ request for
an evidentiary hearing and their requesittthe Court order Dr. Burns to report on
current compliance with mental ddéh remedies are untimely.

The parties have been gwided multiple opportunities tesubmit evidence
regarding Defendants’ compliance withethRevised Fourth Amended Judgment.
Therefore, Plaintiffs’ motion for a furer evidentiary hearing will be denied.

IV. PLAINTIFFS’ MOTION TO EN FORCE THE REVISED FOURTH
AMENDED JUDGMENT (DOC. 2373)

Plaintiffs’ Motion to Enforce the RevideFourth Amended digment essentially
asks the Court to reconsider its 2014 firgd and conclusions regarding termination |of
the Third Amended Judgment. Plaintiffsaioh that Defendants are in violation qf

Paragraph 3 of the Read Fourth Amended Judgment, which states:

3. All pretrial detainees confineimh the jails shall have ready
access to care to meet their serious oa@dind mental health needs. When
necessary, pretrial detainees confined in jail facilities which lack such
services shall be transferred to drewtjail or other location where such
services or health care facilities cae provided or &l otherwise be
provided with appropriate alteaitive on-site medical services.
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(Doc. 2094.) Paragraph 3 requires that pretiédhinees be “transferred to another jail

other location,” when necessaryt does not order Defendarits transfer detainees to a

facility outside of the Maricopa County Jakcept to the extentecessary to provide
“ready access to care to meet their sermoasdical and mental health needs.”
Paragraph 5 of the Fourth Amendellidgment defines specifically hov
Defendants will prove their corhance with Paragraph 3. dioes not require Defendant
to ensure placement of seribusnentally ill detainees irany facility outside of the
Maricopa County Jail. It does not requin®spitalization of gs@usly mentally ill

detainees. Nor does it requiviaricopa County to designatefacility outside of the Jall

for its program to provide competency aestion treatment or seek court-ordered

treatment and/or civil commitment on an exjped basis. Rather, with respect to mental

health care, Paragraph 5 requires:
e If a pretrial detainee has a positive mentallthescreening or & not respond to
all of the mental health screeningegtions, the detainee will be assessed

mental health staff while the pretrial detagnis in the intakeenter. The mental

health staff will identify thairgency with whichhe pretrial detainee must be segn

by a mental health providerg., a psychiatrist, psychiat nurse practitioner, or
physician assistant.
e All mental health HealtiNeeds Requests stating or indicating a clinical sympt

will be triaged face-to-face withih8 hours of their submission.

e Pretrial detainees with a mental healtimaition identified as urgent by detention,

intake, medical, or mental health stafflwe seen face-to-face by a mental heal

provider within24 hours of the identification.

e Defendants will adopt and implement writtemteria for placing pretrial detainees

in each level of mental health care¢liding subunits within the Mental Health

Unit.
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e A mental health provider will determineettplacement of each seriously mentally

ill pretrial detainee after performing aci&to-face assessmte including upon

admission into, transfer within, andsdharge from the Mental Health Unit.

e Pretrial detainees discharged from tdental Health Unit will be assessed b
mental health staff withid8 hours after discharge.

e Seriously mentally ill pretrial detaineggo are confined to single cells for 22 ¢
more hours a day will havede-to-face communication with mental health staff
least twice per week.

e A pretrial detainee’s pshotropic medications will nobe prescribed, altered
renewed, or discontinued without a fdoeface examination by a psychiatris
psychiatric physician assistaror psychiatric nurse actitioner in an area thal
affords sound privacy.

Plaintiffs contend that the Maricopa @uy Jail does not provide inpatient g
hospital-level psychiatric care and Defenddaikto transfer detaees who need such
services to outside psychiatric hospitals. Ddents assert that pretrial detainees rece
more care and monitoring in the Mental HedJnit than they wald in a psychiatric
hospital. Neither Plaintiffs nor Defendardefine the term “inpatient” care or provid
objective standards for detemmng what constittes “inpatient” or “hospital-level”
psychiatric care. In 2014, the Court foundttthe Mental Health Unit was not a license
inpatient psychiatric hospital, but it did thdetermine whether it provided inpatier
psychiatric care or the equivalenthadspital-level psychiatric care.

Rather than seeking emé@ment of the Revised Fourth Amended Judgme
Plaintiffs actually seek new injunctive relief resolve longstanding problems outside t

scope of this action. Plaiffs ask the Court to order Defdants to ensure that patienf

are timely transferred to the Arizona Statespital or, alternatively, order Defendants {o

“better utilize the county-operated Desert Viggychiatric facility or form contracts with
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other psychiatric facilities tha@an provide appropriate care.In addition, Plaintiffs seek
an order that Defendants identify and transfer patients in need of inpatient care to

Vista or other facilitiesiot only for court-ordeie evaluations, but also for longer periog
of treatment.

Plaintiffs assert that a substantialoportion of those wh need psychiatric

hospitalization are in Maricopa County’s $keration to Competency (“RTC”) program.

Plaintiffs contend that Defendants should $fen all detainees deemed incompetent
proceed in their criminal casés outside psychiatric féities for treatment to restore
them to competencyPlaintiffs also contend that many detainees who refuse treatr

have been denied access to adequate lwacause Defendants generally do not se

court-ordered treatment for detainees in REC program. Plaintiffs contend that the

evidence that some detaineesre civilly committed after restoration attempts failed a

criminal charges were dismissed demonstrdiasthose detainees needed court-orde

treatment and/or psychiatric hospitalizatibefore conclusion of the RTC program.

Plaintiffs’ arguments, couched as a motitmn enforce the Revised Fourth Amende
Judgment, seek remedies that were notredlén Paragraph 5 of the Revised Four

Amended Judgment.

A. 2014 Findings, Conclusions, and Orders
Plaintiffs contend that problems with f@adants’ provision of inpatient care ar|

longstanding and were documented as earlG39. They relysubstantially on the
Eleventh Report of Kathryn A. Burns (Doc. 23-1) based on her Ma2013 site visit,
Dr. Burns’ prior reports, and Dr. Burns’ Mz 5, 2014 trial testimony (Doc. 2248)—a
of which was considered bydhCourt in 2014. 112014, the parties briefed, produce
evidence, and argued how the Maricopa Cpuail should provide adequate and time

assessment, placement, and treatment afisgyi mentally ill pretrial detainees.

! The Desert Vista psychiatric facility isot operated by Defendants. It i
operated by the Maricopa Igg@ated Health System, whicls a health care district
governed by the Maricopa Countyesjal Health Care District Board.
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On January 13, 2014, before hearing ewmite regarding termination of the Thir
Amended Judgment, the Court ordered PlaintiffSle “a statementoncisely identifying
specifically what actions, in Plaintiffs’ opinioDefendants must take to correct any a
all current and ongoing systemic constitution@alations within the scope of the Thirg

Amended Judgment and deadlines by Wwhigefendants reasonably can and shot

complete all of the corrective actions.” (Doc. 2194.) Plaintiffs proposed the following:

Defendants shall ensure that prisohesse timely transferred to a
psychiatric facility when tay cannot be adequatdieated at the Jail, and
that there is continuity of care fgrisoners returningo the Jail after
psychiatric hospitalization.

Within 90 days Defendants shall revise their policies and procedures to
ensure the following:

Defendants transfer to a psychiatricifidy all prisoners who require an
inpatient level of care, and thoseho otherwise cannot be adequately
treated at the Jail, even if previoeforts have failed. They address all
efforts they have made and plan to make in monthly treatment team
meetings, and document their omgp and planned efforts in these
prisoners’ treatment plans.

Within 180 days Defendants shall develop a memorandum of
understanding with a psychiatric fatjlior facilities for the admission of
prisoners in need of pehiatric hospitalization wd cannot be adequately
treated at the Jail. The memorandastablishes admission and discharge
criteria for prisoners in need of acwt@bilization, and for prisoners in need
of chronic mental health care.

Within 180 days Defendants shall have implemented the provisions
described above.

(Doc. 2210-1 at 16.) Plaintiffs’ proposedieé did not provide objective standards ¢
definitions for timeliness, ad@acy of treatment available @e Jail, and inpatient leve

of care. Moreover, it required Defendantsettsureplacement of pretrial detainees i

outside psychiatric facilities without regardttee detainees’ constitutional and statutory

? Despite Plaintiffs’ use of the term “pdner,” this case involves only pretrig
detainees. The Maricopa County Jail houbeth pretrial detainees and sentenc
inmates, but the majority of the Jail popiibn consists of pretrial detainees.
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rights regarding refusing treatment, establishimgpmpetency as a defense to criminal
charges, and avoiding involuntary civil commitment.

On February 14, 2014, Plaintiffs filedettEleventh Report of Kathryn A. Burns,
M.D., M.P.H., on Correctional Health &&es Compliance with Third Amended
Judgment. (Doc. 2216 Dr. Burns reported that shad visited the Jail on May 8-10,

2013, reviewed a sample of medical resprdnd reviewed wittDr. Dawn Noggle,

Maricopa County Correctional Health Serviddental Health Director, the status of a
of the recommendations Dr. Burns had mad€&ebruary 2011. Dr. Burns summarizgd
the status of her 2011 recommendatiorsmong other things, she reported that the
absolute number of petitionsrfbospitalization had increased, but information regarding

the timeliness of the hospitadizon process was not availabl Dr. Burns noted, “Chart

reviews and site visits have consistentlymdastrated delays in access to psychiatric

inpatient care, particularly for RTC inmatestie [Mental Health Uit].” (Doc. 2215-1
at 9.) Dr. Burns reportethat Defendants were unable tge the Maricopa County
Integrated Health Systemd., Desert Vista) and:

Arrangements have been made to use Arizona State Hospital for inmates in
RTC that need acute care although this procedure has not yet been utilized.
[Correctional Health Services] rep® expediting the [court-ordered
evaluation and court-ordered treatmemtjcess and triaging for evaluators
those inmates that clinically appear adie to be restored. (This leads to

an earlier evaluation, subxguent finding of incompetence and access to the
hospital by way of civil commitment.)

(Id.)
On September 30, 2014, the Cofimund, among other things:

158. The most seriously mentallyinmates and those determined
to be at risk of harming themselves others are housed in the Mental
Health Unit at the Laver Buckeye jail.

159. All of the cells in the Mdal Health Unit are single cells.

160. The Mental Health Unit is natlicensed inpatient psychiatric
hospital.
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161. Pretrial detainees who ndagatient psychiatric care may be
placed in the Mental Health Unit while CEiStaff attempts to get them
admitted to the state psychiatric hitgp Although Defendants cannot
control whether pretrial detainees who need inpatient psychiatric care will
be admitted to the state psychiatric pited, Defendants are responsible for
identifying those detainees and makirepsonable effortto obtain their
admission to the state psychiatric hospital.

162. The Mental Health Unit includesubunits for different levels
of care, including acute, sub-acutnd stepdown treatnt subunits. A
stepdown placement is interim housing where treatment can continue until
the inmate is sufficiently stable tove to general population housing.

163. Group programs are providedtie treatment subunits of the
Mental Health Unit.

166. One subunit of the Mentdflealth Unit houses inmates
classified at a security level greatban general population regardless of
their level of acuity.

167. In May and Jun2010, therapeutic cutle spaces were built
in two subunits of the Mental Healtnit in which mental health providers
can conduct group therapy sessiomsth high security or mixed
classification pretrial detainees.

168. Evaluating a pretrial detainee’s mental health condition,
developing or modifying the pre#i detainee’s treatment plan, and
deciding when a pretriaetainee should be placeador discharged from a
specific facility to obtairappropriate mental healttare must be performed
by a mental health provider after tipeovider has assessed the pretrial
detainee face-to-face in space that at least provides sound privacy.

169. Many pretrial detainees witterious mental health needs do
not remain in the Jail long enoughreceive a full psychiatric evaluation,
but every pretrial detainee with a ntal health condition identified as
urgent by detention, intake, medical,roental health staff can and must be
seen face-to-face by a mental heaprovider within 24 hours of
identification.

170. Although there are criteria for placement in each level of
mental health care, including subunitsthin the Mental Health Unit,
Defendants have not shown thate tlplacement criteria are clearly
articulated in writing and corsgently and timely applied.

3 CHS means Correctional Health Services.
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171. Defendants have not showrattta mental health provider
determines the placement of each paétdetainee needing mental health
care after the provider has performethee-to-face assessment, especially
for admission into and discharffem the Mental Health Unit.

(Doc. 2283 at 48-50.) The (Ga concluded thathe prospective relief ordered if

Paragraph 3 of the Third Amded Judgment remained necegta correct a current ang

ongoing violation of the federal right and ordered remedigswiere “practical measures$

necessary to correct constitutional violations.” (Doc. 2283 at 59.)

Although the Court found that the Mental &lida Unit is not a licensed inpatien
psychiatric hospital, the Court stated that paétletainees who needpatient psychiatric
care may be placed in the Menk#alth Unit while staff attentp to get them admitted tg
the state psychiatric hospital. The Courtremwledged that Defendants cannot conti
whether pretrial detainees wheed inpatient psychiatric care will be admitted to
state psychiatric hospital, but expected Ddints to make reasonable efforts to plj
detainees needing inpatient psychiatric ¢arde state psychiatric hospital.

The Revised Fourth Amended Judgment megLiDefendants to adopt policies an
procedures or amend existing policies apmacedures to moreclearly articulate
placement criteria and assess detainees before and after placement:

(17) Defendants will adopt anamplement written criteria for
placing pretrial detainees in each lew# mental health care, including
subunits within thévlental Health Unit.

(18) A mental health providewill determine the placement of
each seriously mentally ill pretrial @@nee after performing a face-to-face
assessment, including upon admissiat,inransfer within, and discharge
from the Mental Health Unit.

(19) Pretrial detainees discharged from the Mental Health Unit
will be assessed by mental healtHfstathin 48 hours after discharge.

(Doc. 2299 at 5, { 5(a).) The Reviseduffb Amended Judgmeé further required

Defendants to file a copy of each policyoptked or revised to comply with Paragrag

5(a), fully implement each of ¢hpolicies, file a summary @fctions taken to implement

each of the policies, collect and summarizeadar a period of 18@days that shows the
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extent of Defendants’ compliance, and fleeport of the compliaxe data collected ang
summarized. I¢l. at 6-7, T 5(b)—(f).)

The Revised Fourth Amended Judgmdoges not require Defendants éasure
placement of certain detainees in the statelpayrec hospital or iran outside facility for
long-term psychiatric care. Defendants arspomsible for identifying pretrial detainee
who need psychiatric servicéisat cannot be provided withthe Maricopa County Jail
and making reasonable efforts to transfegnthto outside facilities, but they canng
ensure the outcome of theafforts. Moreover,Defendants cannot override pretri
detainees’ constitutional and statutory rightgdfuse involuntary treatment and/or civ
commitment and to have criminal charges disesfor lack of competence to stand trig

Because court-orderedetitment and involuntary commitment may result in
serious deprivation of libertystatutory requirements must be strictly complied wi
Matter of Commitment of AllegeMentally Disordered Pers181 Ariz. 290, 293, 889
P.2d 1088, 1091 (1995). Kwrizona, mental health procaeeds are adversarial, and th
proposed patient is provided counsel and adeswiary hearing.A.R.S. 88 36-536(A),
36-539. Arizona law establish@rocedures for obtainingcaurt-ordered evaluation of g
person “alleged to be, as a result of a mensdrder, a danger to self or to others or
person with a persistent acute disability or a grave diséty and who is unwilling or
unable to undergo a voluntaryadwation.” A.R.S. 8 36-526t seq. An application for
court-ordered evaluation mus¢ submitted to the screeniagency, which will conduct &
prepetition screening. If thecreening agency determintere is reasonable cause 1
believe that “the proposed patiast as a result of mental diser, a danger to self or tc
others or has a persistent axute disability or a grave gdibility and that the propose(
patient is unable or unwillingp voluntarily receive evaluatioor is likely to present a
danger to self or to others, has a graksability or will further deteriorate before
receiving a voluntary evaluation,” the agenayll file a petition for court-ordered

evaluation. A.R.S. 8 36-521(D). An digption for emergency admission for evaluatid
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may be made if the applicant “believes or thasis of personal observation that t
person is, as a result of a mental disordefarger to self or others, and that during t
time necessary to completeetiprepetition screening procedarset forth in 88 36-520
and 36-521 the person is likely withounmediate hospitalization to suffer seriod
physical harm or serious illness or is likétyinflict serious phyisal harm upon another
person.” A.R.S. § 36-524.

A pretrial detainee may be transferredhirthe Maricopa County Jail to an outsid

facility for mental health #atment only upon a courtdwred conditional release. A

petition for involuntary mental health couteered treatment must be accompanied by}

the affidavits of the two physiciangho participated in the evaluation and
by the affidavit of the agijgant for the evaluation, &ny. The affidavits of
the physicians shall describe in dethié behavior that indicates that the
person, as a result of mental disordeig danger to self or to others, has a
persistent or acute disability or a geagisability and shall be based on the
physician’s observations of the patieand the physician’s study of
information about the pate. A summary of the facts that support the
allegations of the petition shall be incladeThe affidavishall also include
any of the results of the physical exaation of the patient if relevant to
the patient’s psychiatric condition.

A.R.S. 8§ 36-533(B). The Arizonstate hospital or the departmieof health services is
not required to provide civil commitmeneatment that exceedse maximum funded
capacity. A.R.S. 88 36-503.03, 36-206(D)t the Arizona state hospital reaches i
funded capacity in civil comrtinent treatment programs, it must establish a waiting
for admission based on thetéaf the court order.

The Revised Fourth Amended Judgmafdo does not require the Maricop
County Board of Supervisors to changedésignation of the Marapa County Jail as its

program to provide competency restoraticgatment. Under Arizonkaw, “[a] person

shall not be tried, convictedentenced or punished for afflemse if the court determines

that the person is incompetent to stand trid.R.S. § 13-4502(A). If a court determine
that reasonable grounds exist a competency examinatiotiie court shall appoint two

or more mental health experts to examiredefendant, issue a report, and, if necesss
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testify regarding the defendant’s competené&yR.S. 8 13-4505(A).Within thirty days
after the report is submitted, the court shalld an evidentiary heiaig to determine the
defendant’s competency to sthtrial. A.R.S. 8 13-4510(A)If the court initially finds
that the defendant is incompeat to stand trial, the coushall order treatment for the
restoration of competency unless thereclsar and convincing evidence that the
defendant will not be restoreid competency uhin fifteen months. The court may
extend the restoration treatment by six moritthise court determines that the defendant
Is making progress toward the goal dftoeation.” A.R.S. 8 13-4510(C).
A court may order a defendant to undeayd of custody competency restoratign
treatment, but if it determinglat confinement is necessdoy treatment, the court musg
commit the defendant to theropetency restoration treatment program designated by the
county board of supervisors. A.R.S. §4R12(A). A county copetency restoration
treatment program may provide treatment to a defendant in the county jail, incliidin
inpatient treatment, or it may obtain courders to transport the defendant to other
providers, including the Arizona state hialy for inpatient, incustody competency
restoration treatment. A.R.8§.13-4512(C). The court shalklect the least restrictive
treatment alternative after considering whetbenfinement is necessary for treatment,
the likelihood that the dendant is a threat to publicfety, the defendai#t participation
and cooperation during an oatgent examination, and éhdefendant’s willingness tg
submit to outpatient competency restoration tnegit as a condition of pretrial release, |if
the defendant is eligible for pretrial releas®R.S. § 13-4512(D). The court’s order fa

=

competency restoration treatment mustestahether the defendams incompetent to
refuse treatment, including medication, andubject to involuntary treatment. A.R.S.
§ 13-4512(E).

The Maricopa County Board of Supeiwis designated the Maricopa County Jail
as its program to provide competency resion treatment baseah multiple factors,

including that using the Arizona state hibgpto provide such treatment resulted in
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delays in the criminal justice process and Emigicarceration for pretrial detainees. Al
but one of the other counties in Arizona hétveir RTC programs with their jails. The
Revised Fourth Ameded Judgment does not affece tMaricopa County Board of
Supervisors’ designation of the Masga County Jail as its RTC program.

Providing constitutionally adequate mentiadalth care for pretrial detainees
confined in the Maricopa County Jail peess important, compke and challenging
issues. Plaintiffs’ motion brings attemti to public policy concerns regarding who
should provide and how to prole appropriate mental healtare for the chronically and
seriously mentally ill, avoid repetitive incareéion, and balance inddual freedom with
safety concerns. But this class action ohdbieof pretrial detainees confined in the
Maricopa County Jail addresses only confineneemditions within Defendants’ control
As the Court previously stated:

The Maricopa County Jail must mateasonable efforts to prevent a
pretrial detainee’s confinement frooausing the detainee serious medical
or mental health injury. It alsmust make reasonable efforts to avoid
depriving the detainee from obtainimg continuing necessary medical or
mental health care the detainee wduwde obtained or continued outside of
the Jail. But the Jail is not the @uy’'s public health care provider.
Several hundred pretrial detaineeseerthe Jail daily, approximately half
need some form of health care, amelarly 40% are rehsed within 24
hours. Only 35% stay longer th@ndays; only 25% a¥ longer than 14
days. With a high-volume, short-staynate population, the Jail cannot
cure serious systemic inadequaciepublic medical and mental health care
in Maricopa County and the State of Arizona.

(Doc. 2283 at 4.) To the extent that Plaintiffs advocate on behalf of the seripusl

mentally ill residents of Maricopa Countyrgally and seek to anease the availability

of inpatient psychiatric care and to accelerate procedures resulting in civil commitmen

they must do it ira different lawsuit.

B. 2015 Evidence
Defendants contend that differentiatedbgnits with the Metal Health Unit

currently provide adequate tte@ent for most seriously metiiaill pretrial detainees.
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They assert that the Maricopa County JdWlental Health Unit povides inpatient care,
and the Mental Health Unit currently hasven full-time psychiatric providers an
coverage 365 days pgear by at least two psychiatricgwiders, which is more coverags
than is provided by the Amana State Hospital. Defendamissert that all new admissio
patients are seen within 24 hours, acute ptiare seen daily, nursing staff make da
rounds, and group and individual services provided according to patient need at
acuity. Defendants assert that patients renmaihe acute units oplfor the time they are
acutely agitated or at risk. Defendants hasguested that some pretrial detainees
transferred to psychiatric facilities outsidé the Jail, but the transfers usually are n
accepted until after detainees have beendanoompetent and unrestorable and th
have been cilly committed.

Plaintiffs contend that the Mental Hda Unit does not prode inpatient care
because in 2014 the Court found that t¥ental Health Unit was not “a license(
inpatient psychiatric hospital. However, the question heis not whether the Mental
Health Unit is licensed or can be label@gpatient” or “hospitallevel’—it is whether
Defendants are providingonstitutionally adequate treagmt for seriously mentally ill
pretrial detainees.

Plaintiffs rely on the Declaration of Pablo Stewart (Doc. 2372-3), dated Apr
2016, to support their contention that Defent$ are not currently providing psychiatri
hospitalization for pretrial deta@@s who need such care. Btewart stated that it is his
opinion now, as it was in 2013hat the Jail does not haver@iable system in place tg

ensure the timely transfer skriously ill prisoners to an patient psychiatric facility.”

(Doc. 2372-3 at 127, § 348Hle further opined that “The pblems are particularly acute

with regard to RTC patients ineed of hospitalization.” Id.) Dr. Stewart found that
from March through August@5, there were 235 inmates in the Jail's RTC program,
they were “the most seriously mentaillyprisoners in the Jail’'s population.”ld; at 125,

1 343.) He observed that many of the inmatethe RTC programefuse treatment and
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will not be approved fonvoluntary treatment, and he opingt the delays in treatment

harm recovery. From his review of thecoeds of 47 selected patients, Dr. Stews:
concluded that 34 of thosetnts were “in need of a highkevel of care” and “were not
receiving adequate treatment at the Jaild. &t 128, 1 349.) Heurther stated, “While

many of these men and women are eventualgpitalized, that onlyrappens after they

are deemed incompetent, their criminalaigfes are dismissed and they are civilly

committed.” (d.)
Dr. Stewart opined:

In my own recent record reviewsfdund numerous prisoners in need of
acute stabilization who were npetitioned for a COT Order, or whose
COT petitions were unnecesba delayed. | alsdound prisoners whose
COT Orders were not timglrenewed or wereaot fully utilized to address
their non-compliance witlreatment. Nor was there a reliable process in
place to transfer to an inpatient facility those prisoners in need of that care
who could otherwise not bedequately treated at the Jail. Many of these
prisoners spend months locked alonghiair cells for up to 24 hours dalily,
with no significant treatent offered to them othéinan medications. They
include prisoners who refuse treatrhamd are actively psychotic. Their
living conditions, coupled with the laak appropriate care, results in their
unnecessarily suffering. It is alswmy opinion that prisoners returning from
the hospital are at risk of deterioratiogce back at the Jail. | attribute this
risk of deterioration to the conditioas the Jail coupled i the inadequate
treatment they are likely to receive.

(Id. at 125, § 343%)
Because delay in treatment risks seribasm, Dr. Stewart oped that Defendants

should seek court orders for involuntary treant more quickly—that is, before a patiel

is found incompetent and unrestorable, befmiminal charges are dismissed. But Dr.

Stewart did not explain what “higher level cdre” a psychiatritiospital would provide
if a court will not order involuntary treatmefor an RTC pretrial detainee and th

detainee continues to refuse treatment. $ewart opined that pretrial detainees weg

44COT” refers to “court-ordered treatment.”
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subjected to additional and needless suffedimgng completion of th RTC process, but
he did not explain how thesuffering would be reduced Ipgychiatric hospitalization.
Dr. Stewart’s general conclusions aresdxh on his observations and opiniof
regarding 47 patients whose medical records he reviearat] in some cases, met wit
in person. Of those, DiStewart identified 34 patientsho, in his opinion, had not
received adequate treatment at the Jadost of the 34 patients were in the RTH
program. Dr. Stewarpined that some dhe patients should haveeen involuntarily
medicated, either with a court order or onamergency basis, and that many of the
should have been hospitalized beforeurt determination of incompetence an
restorability. Many did receiveourt-ordered treatment and/or were hospitalized, but
as quickly as Dr. Stewart deemed appropridtea few cases, Defendants sought trans

to Desert Vista, but Desert Vista wouldcapt patients only after civil commitment, ndg

on conditional release. Dr. Stewart also opited placement of mentally ill detainees in

single cells exacerbated their psychiatric impant. In some instances, Dr. Stew3g
disagreed with the type or dosage of metiticaprescribed, the plageent within the Jalil,
and transitions between placements. Generhlfy criticism of the treatment provide(
was that it had not beaifective for these seriolysmentally ill patients.

Treatment solutions for these patients ao¢ simple. Even after being civilly
committed to a psychiatric hospital, manytipats are released, booked again, al
returned to the Jail. For example, pati©® was identified by the community provide
as Seriously Mentally Il but was not currenbging treated. He was homeless, engag
in chronic substance abuse, and hadtipial prior bookings. He was psychotig
uncooperative, and at times atgiéh and verbally abusiveHe refused medication. Dr
Stewart opined that Jail a¥f should have petitioned focourt-ordered treatment
immediately when he was booked in Augusi£0 Instead, he was placed in a single ¢

where he did not present a danger to othatswas monitored for dger to self until he

> The 47 patients Plaintiffselected for Dr. Stewart t@view were not randomly
selected.
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was found incompetent and unrestorabld amas civilly committed on May 28, 2015

On June 4, 2015, patient CB wateased to Desert Vista hasph On June 29, 2015, he

was booked again and placed in segregation. Despite contioningedications from
Desert Vista, he showedysis of deterioration.
Similarly, patient DY wadooked January 29, 2015caon July 21, 2015, found

to be incompetent and unrestble and was civilly commat. On Augst 11, 2015,

after treatment at Desert Vistaatient DY was booked agaiilthough there was a court

order for involuntary treatment, it did nauthorize involuntary medication at the Jai

because the Jail is not a licensed inpatiegthpatric facility. Dr.Stewart opined that
Defendants should have attempted to gebartcorder for outpati treatment. He

further opined that patieDY should not have been platen segregation, despitq

previous incidents in which he assaultededlmate, because it likely exacerbated hi

mental illness. Dr. Noggle stat that patient DY did not sjplay any contraindications ta
segregation and he was monitoreddoy negative effects of segregation.

Patient DC was placed in the Mental Hedlnit when he was screened at intal
on March 27, 2015. He was transitionednirohe acute subunit tetep-down units.
Patient DC’s charges were dropped, and he mdeased on April, 2015. Jail staff
arranged for a community clinic navigator to pigk patient DC at the jail upon releas
Patient DC was booked again blay 9, 2015, screened, anépéd at the Mental Health

Unit. Again, he was transitioned from theute subunit to step-down units. Patient DC

was placed in the RTC programn July 8, 2015. On Septéer 8, 2015, he was deeme
incompetent and unrestorable, and he wadlyccommitted. He remained in the Mentg
Health Unit until he was released to Deséidta hospital on September 21, 2015. C
Stewart disagreed with the dosage of medoaprescribed for patient DC and oping
that he was prescribed a variety of medicatithvag produced little tmo positive clinical

effects. Dr. Noggle stated that notes Ratient DC’s medical record documentsg

sporadic unstable behavior, hypomasymptoms, but no pski@tric distress.
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Patient VW was placed in the Mental Hedlthit when he was seened at intake
and was housed in step-dowsubunits from February 22015, to May 29, 2015, during
which he was seen by a psychiatric providere times. Although patient VW refuse
psychiatric medication, he libited stable behavior and was an active participant
socialization groups and one-one sessions. He was transferred to general populg
and followed by mental health staff. On @, 2015, he begatme RTC program. On
June 18, 2015, patient VW was transferredkbi@m the Mental Health Unit because H
threatened to harm his celte and custody staff and meas responding to interna
stimuli. Subsequently, he consented tgcpgatric medication. Patient VW was foun
incompetent on July 10, 2015, andegied into Desert Vista hospital.

Patient PW was booked on January 29320(and assessed as stable for gene
population. He initially ddmed psychiatric services, buater agreed to a trial of
psychiatric medication. Heubsequently refused the medication because of its
effects. He began the RTC program onyM4, 2015, was found @@mpetent on June
25, 2015, and was released tosBet Vista on July 13, 2013r. Stewart cites this casgq
as another example of an overtly psychotitgmdt who, in Dr. Stewart’s opinion, shoulg
have been hospitalizeduch sooner.

Patient AD was initially placed on suie@dvatch and then was transferred to
segregation unit at the Estrella jail. Aftersuicide attempt, sh&as transferred to the
Mental Health Unit and thenansferred back to the segréga unit. Eight months after
booking, Dr. Stewart met with patient Ahé described her as very psychotic, heari
voices, calm, and sitting quietly the recreation yard. D6tewart opinedhat patient
AD was not receiving adequate care becauseaatuired close monitimg to avoid self-
harm and that placement in segregation exatesdger mental iliness. Dr. Noggle state
that medical records documented patient wls monitored by mental health staff ar
her psychiatric provider, and there were nadents of self-harm noted around the tin

that Dr. Stewart met with patient AD.
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Patient RG was booked on October 7120and consistently refused medicatiol

since then. On December 2014, he was placed in&hSpecial Management Uni

because of his cusy classificatiorf. In February 2015 he rda nonsensical statements

yelled profanities, and appearpsychotic. In April 201%e again yelled profanities and
kicked the door. Dr. Stewart concludgatient RG was extremely psychotic arn
agitated, living in unsanitargonditions in his cell, not eating adequately, and at seri
risk of harming others. Dr. Stewart opindtht keeping patienRG in the Special
Management Unit exacerbated his illnessd goatient RG should be immediatel
transferred to an inpatient psychiatric fiigi for acute medication stabilization. Dr
Noggle said that patient R@as assessed for acuteeds frequently and offerec
medication, but he continuously refused medication. Because he was housed in 3
cell, he was unable to hurt others. Although patient RG’s celimessy, he was not ar
acute danger to himself or others in teatironment, and he \waeating, drinking, and
sleeping.

These examples and the atipatient records reviewdsy Dr. Stewart demonstratg

that there are seriously mentally ill persemsviaricopa County Wo are not engaged ir

treatment, or are not being successfully trdaby community mental health providers

Some are charged with crimesonfined in the Maricopa&ounty Jail, and quickly
identified as seriously mentally ill. Thegonstitutional and statutory rights to refus
treatment, be provided couhsad hearing before civil comitment, and have crimina

charges dismissed for lack of competence cabedtisregarded. Dr. Stewart prefers th

the restoration to competency process bapeted at a psychiatric facility outside thI;e

Jail, but he did not explain how the time without trestincan be reduced withou
compromising detainees’ rights to establiabkl of competence to stand trial. Furtheg

Dr. Stewart did not opine regarding the likeod that treatmentor the chronically

® Inmates classified as cled-custody are those who paseerious threat to life,
property, staff, other inmates, or to the orda@rberation of the jail and may be locked i
their cells for ugo 23 hours daily.
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seriously mental ill would beffective even if treatment begins at intake, especially

they have not engaged in or been commplisvith treatment offered by community

providers. Finally, the Jail mental health staff cannot force outside psychiatric facilities

to accept pretrial detainees for whom crimiciaarges have not been dismissed, and s

and county mental health care statutes palicies are not within the scope of this

lawsuit.

In summary, the Court previously considd the issues, Elence, and expert
opinions Plaintiffs presenin their Motion to Enforcethe Revised Fourth Amendeq
Judgment. Upon reconsideration, the 2@¥tence, supplementdsy 2015 evidence,
does not show that prospectixaief in addition to that @ered in Paragraph 5 of thg

Revised Fourth Amende Judgment is constitutionallyequired. Defendants mus

provide differentiated levels of mental ltbacare ranging from outpatient to acute units

and must assess, place, monitand transition pretrial dateees appropriately. Wher
clinically necessary, Defendants must makasonable efforts to obtain court-orderg
evaluations, treatment, and transfer to outside facilities. Defendants cannot enst
results of their efforts.

Therefore, Plaintiffs’ Mtion to Enforce the ReviseFourth Amended Judgmen
and for Additional Relief (Doc. 2373) will be denied.

V. COMPLIANCE WITH THE REVISE D FOURTH AMENDED JUDGMENT
Paragraph 5(a) of the Reed Fourth Amended Judgmeetjuired Defendants to

adopt policies and procedures or amendtiexjspolicies and procedures to establis
requirements stated in 31 subparagraphs. geash 5(b) required Defendants to file wit
the Court a copy of each pofi@dopted or amended to compvith Paragraph 5(a) and
identify the specific policy prasions that demonstrated compliance. Paragraph !
required Defendants to fully implement eachtld policies, including hiring additiona
staff, providing training, andnaking facility modificationsas needed. Ragraph 5(d)

required Defendants to file with the Cours@ammary of actions taken to implement ea
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of the policies. Paragraph 5(e) requiredddéeants to collect and summarize data fol
period of 180 days lggnning March 2, 2015. Paragrap(f) required Defiedants to file
with the Court a report othe data collected and summarized. Defendants tin
completed the requirements of Paragrapfe), (b), (c), (d), (e), and (f). Howevel
satisfaction of reporting requirements doa&ot establish that Defendants ha
demonstrated compliance with tRevised Fourth Amended Judgment.

As previously stated:

Only two issues remain to be dealdg1) whether Defendants’ compliance
reports accurately portray the extent to which the relevant policies and
procedures have been implemented §2) whether the reported levels of
compliance demonstrate that the remsdirdered by the Revised Fourth
Amended Judgment have been sufiintly implemented to resolve the
systemic deficiencies previdydound by the Court.

(Doc. 2344.) Whether a certain level of cdiapce demonstrates that a remedy has b¢
“sufficiently implemented” is antext-specific. (Doc. 2352.)

The day after Defendants filed their initeummary compliance report, the Cou
ordered Defendants to file a supplementpbreexplaining why th reported compliance
rates for each of subparagrafiia)(6), (8), (15), (18), (20), (29), and (31) were sufficie
to establish proof of compliaacincluding any factors to beonsidered in interpreting
them. In addition to filing t& summary reports, Defendami®vided Plaintiffs the raw
data collected and permittedakitiffs’ counsel and expert® conduct site visits and
record reviews.

Plaintiffs’ response to Defendants’ colapce reports includes expert opinion

regarding medical care, mental health care] jail policies and procedures. Plaintiff$

medical experts, Robert L. Cohen, 4. and Madeleine LaMarre, MN, FNP-BC
reviewed 49 healthiecords, selected from patienthavwere known to have seriou
medical needs based on predetermined critédia.multiple occasions, Plaintiffs’ mentg
health expert, Pablo Stewart, M.D., tourBtaricopa County Jail facilities, reviewec

reports, selected medical records, and othaterials. Plaintiffs submitted the expe
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opinion of Eldon Vail, a former correomal administrator, regarding use of forg
practices and policies, disciplinary policiasd practices, and segation placement of
mentally ill inmates. Defendants respoddéo Plaintiffs’ epert opinions with
declarations by Dawn Noggléh.D., the Maricopa County @ectional Health Services
Mental Health Director, and Jeffrey Alvare¥l.D., the Medical Director of Maricopa
County Correctional Balth Services.

A. Subparagraph 5(a)(1): A registerd nurse will perform the receiving
screening for each pretrial detaineeprocessed in the 4th Avenue jail
intake center.

Defendants reported compliance rate98f98% for March2015 and 100% for
April through August Q15. Plaintiffs’ medical experts found that a registered nu
performed the receiving screening for each pretrial detainé® af 49 records reviewed
which is 98%.

The Court finds that Defendants hasgefficiently implemented the remedy
described in subparagraph 5(a)(1).

B. Subparagraph 5(a)(2): If the receivng screening indicates a pretrial
detainee is suffering from a serious ade or chronic health condition, a
physician, physician assistant, ornurse practitioner will conduct a
face-to-face examination othe pretrial detainee within 24 hours after
the receiving screening.

Subparagraph 5(a)(2) relies on an extemseceiving screening process coupls
with the clinical judgment of a registered serto identify those who require prompt ir
person assessment by a medical provitteavoid exacerbation skrious conditions and
needless suffering. Defendants reporteel fibllowing monthly compliance rates fo
March through August 2015: 89%4%, 83%, 88%, 92%, and 87%.

Plaintiffs’ experts reviewethe records of 48 patientgho had been identified as

having a serious acute or chronic healtbthdition by the time of # records review and

" As used in the Revised Fourth Ameddeidgment, the term “medical provider
refers only to physicians, physician assistaat&l nurse practitionergDoc. 2283 at 27,
1 18.)
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opined that only 29 of the 48 patients Hakbn seen by a medigarovider within 24

hours of the receiving screening. Most, it atl, of the remaining 19 were not include
in Defendants’ compliance data. Howevat, intake, some of the 19 patients wh
Plaintiffs contend should have been seenabgrovider within 24hours did not report
relevant medical history or symptoms aaid not display relevant symptoms. Thos
patients were not identified at intake a$fesung from a serious acute or chronic heal
condition and therefore were niotcluded in Defendants’ corignce data. Some of thg

19 patients were sentenced inmates, notriplfedetainees, and therefore properly n

[oX

o

e
h
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included in Defendants’ compliance data. Sahthe 19 patients were seen at a hospital

for assessment and clearance immediatefprbeintake and therefore were not sef
again by a provider at the Jaiithin 24 hours of intake.

Some of Plaintiffs’ references to specific patients are factually inconsistent
Defendants’ records. Individli discrepancies do not needlie resolved to determine
whether Defendants are consistently impatmg their policy to provide face-to-facs
examinations of certain pretrial detaineesnitified during the receiving screening withi
24 hours after the receiving screening.

The Court finds that Defendants hasgefficiently implemented the remedy
described in subparagraph 5(a)(2).

C. Subparagraph 5(a)(3): If the receivng screening indicates a pretrial
detainee has symptoms of tuberdosis, the pretrial detainee
immediately will be placed in anAirborne Infection Isolation Room
and evaluated promptly for tuberculosis.

Defendants reported monthly compliancesaof 100% for March through Augus
2015. Among the 49 recorddaintiffs’ medical expertseviewed, no patient reporteq
symptoms of tuberculosis. Therefore, thegre unable to evaluate the accuracy
Defendants’ reported compliance rates.

The Court finds that Defendants hasgefficiently implemented the remedy

described in subparagraph 5(a)(3).
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D. Subparagraph 5(a)(4): If the receivng screening indicates a pretrial
detainee is known to have HIV infectia or is at risk for HIV infection
with unknown status, a chest x-rayof the pretrial detainee will be
performed and the results reviewed bya physician, physician assistant,
or nurse practitioner before the pretrial detainee is placed in a housing
unit.

Subparagraph 5(a)(4) istended to identify any ptrial detainees who have

tuberculosis among those with HIV or at risk for HIV aofion. Plaintiffs’ experts
dispute Defendants’ criteria for “at risk féflV infection,” contending that all pretrial
detainees with a history of injectable druge and unknown HIV status must receive
chest x-ray. Dr. Alvarez opined that is easonable to segregate patients and exp
them to a chest x-ray basededp on a history of injectdb drug use if they show ng

symptoms of HIV or tuberculosis. Theevised Fourth Amended Judgment does f

require Defendants to define “at risk for HiNfection” to include all pretrial detaineeg

with a history of injectable dg use and unknown HIV status.
Defendants reported the following monthly compliance rates for March thrg
August 2015: 85%, 1%, 97%, 100%, 100%nd 100%. Plaintiffsexperts found that
11 of 15 patients whose records they eax@d did not receiva chest x-ray before
housing placement. The 11 eagrimarily involvedoatients with a histy of injectable
drug use and unknown HIV status and wereimduded in Defendast compliance data.
Defendants provided an explanation for eacthefnine cases that Defendants describ
Three of the nine patients were cleared WHyoapital before theyere admitted to the
Jail. One was housed alone and sent ¢ohthspital two days after booking. One wsq
housed alone and received a chest x-ray three days after bo@megwas admitted to
and housed in the infirmary; subsequentlyémeived a chest x-rayOne had received 3
chest x-ray less than six months beforerdya prior admission to the Jail and reports

no health information osymptoms at intake that would have warranted another che

ose

not

ugh

D
o

pd

S5t X-

ray. One did not report a pitive HIV status at intake; his status was determined two

months later as the result of hospitalizatiolne was seen by agwider at intake and

had no symptoms of HIV or tuberculosis.
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The Court finds that Defendants hasgefficiently implemented the remedy
described in subparagraph 5(a)(4).

E. Subparagraph 5(a)(5): If a pretrial detainee has a positive mental
health screening or does not respw to all of the mental health
screening questions, the detainee will bessessed by mental health staff
while the pretrial detainee is in the intake center. The mental health
staff will identify the urgency with which the pretrial detainee must be
seen by a mental health providerj.e., a psychiatrist, psychiatric nurse
practitioner, or physician assistant.

Defendants reported the following monthly compliance rates for March thrg
August 2015: 43%, 57%, 82%, 85%, 93&hd 98%. Defendants explained that fl
Mental Health Director reviewed monthéletailed reports regularly to find compliang
problems and retrain staff to improveompliance. Compdince rates improved
significantly after the first two months.

Subparagraph 5(a)(5) requires mental heattdff to assess and triage pretri
detainees with a positive mental health saregrbefore they leavéhe intake center.
Defendants’ policy directs mental healtstaff to assess, triage, and schedd

appointments with psychiatriproviders within time limitdbased on the assessment

Plaintiffs contend that Defendants failedrn@asure whether patients received a time

provider assessment, which is meguired by subparagraph 5(a)(5).

Plaintiffs also contend that Defenddntsethodology for determining compliance

with subparagraph 5(a)(5) fawed because Defendants’ policy requires mental he
staff to assign triage codes during intake ao triage codes were documented. Rath
as subparagraph 5(a)(5) requires, mentaltthesdaff indicated the urgency with which
pretrial detainees should be seen by a mental health provider. Dr. Noggle reporte
clinical decision making, not triage codetermined the urgency with which ment;
health appointments were scheduled.

Plaintiffs do not dispute that detaineegh positive mental health screens we
assessed by mental health staff during intahk@ scheduled to be seen by mental heg

providers. They contend that some patievise not seen by a provider within 24 hou
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despite mental health staff indicating “urgfenor “emergent” for scheduling priority.

However, of the 47 patient files Dr. Stewaeviewed, at least 11 of the patients we

placed in the Mental Health liirdirectly from intake. Threethers were transferred to

the Mental Health Unit the day after bookin@r. Stewart opined that some or all of

these patients should have bessen by a mental healthoprder within 24 hours, but

they were not. This alleged deficiencyhstter addressed by subparagraph 5(a)(18),

which requires that a mentaéalth provider will determine placement of each seriou
mentally ill pretrial detainee after perfoing a face-to-face assessment, includi
placement in the Mental Health Unit.

The Court finds that Defendants hasgefficiently implemented the remedy
described in subparagraph 5(a)(5).

F. Subparagraph 5(a)(6): If the receiving screening indicates a pretrial
detainee is at risk for suicide, a psychiatrist, psychiatric nurse
practitioner, or physician assstant will conduct a face-to-face
assessment of the pretrial detainewithin 24 hours after the receiving
screening.

Plaintiffs contend that Defendants erred by determining compliance base

precisely what the Revised Fourth Amendedgment ordered—face-to-face assessmEnt

within 24 hours—and not whethpretrial detainees identified as being at risk for suici
were consistently placed at the Mental kHed&Jnit or appropriate facilities outside thg
Jail. As previously explained, Plaintiffisompliance with the Revised Fourth Amends
Judgment is determined by their satisfaction of the liteiglirements of Paragraph 5.
Defendants initially reportethe following monthly compliance rates for March
through August 2015: 79%, %d, 71%, 76%, 81%, and 81%After the Court ordered

Defendants to file supplemental briefinDefendants conducted chart audits for all

pretrial detainees who shoutdve been seen within 24ure and were not. Defendant
determined that the majorityf those detainees had beerrsdy a providemwithin 24
hours, and the encounter wascumented on a form other than the one included in

electronic reporting. In most of the remaigicases, the suicide risk was not identifig
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during the receiving screening, and the timihw which the detaiees were seen by 3

=

provider is irrelevant to syaragraph 5(a)(6). Defendameported the following revisec
monthly compliance rates for March throudtugust 2015: 96.5%, 98.7%, 92.9%),
98.7%, 99.5%, and 98.9%.

Defendants’ initial analysis and supplemeraaélysis after chart audits appear o

count pretrial detainees releaswithin 24 hours as inste@s of compliance, instead of

excluding them, thereby somewhat inflating ttompliance ratesAlso, by adding the

percentage of pretrial detainees releas#linv24 hours to the peentage assessed by |a

provider within 24 hours, Oendants double counted anyepral detainees who were
both assessed and releasethw 24 hours. Nevertheless, is not realistic that a

sufficient number of at-risk detainees wererntified, seen by a provider, and releas

[9°)

within 24 hours to signifantly affect the monthlgompliance rates.
The Court finds that Defendants hasgefficiently implemented the remedy
described in subparagraph 5(a)(6).

G.  Subparagraph 5(a)(7): Petrial detainees will betested for tuberculosis
within 14 days after the receivingscreening unless they have beer
tested with negative reslis within the past year.

Defendants reported the following monthly compliance rates for March thrqugh

August 2015: 98%, 98%99%, 99%, 99%, and 99%.Plaintiffs’ experts found
compliance in 39 of 4@pplicable records.They identified four cases as noncomplian

that Defendants reported as compliant amatified two cases as noncompliant that we

=

not included in Defendants’ alysis. Dr. Alvarez reviewedach of these six cases and

explained that one was a sentenced inméie was hospitalized dg the first 14 days
after intake and another was released widimours. The records for the remaining fou
cases documented that the pretrial detainees tested for tubercosis within 14 days
after the receiving screening.

The Court finds that Defendants hasgefficiently implemented the remedy

described in subparagraph 5(a)(7).
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H. Subparagraph 5(a)(8): Pretrial detainees with serious acute and
chronic medical conditions will beevaluated face-to-fae by a medical
provider and will receive an initial health assessment within 24 hours
after the receiving screening.

Subparagraph 5(a)(2) requires that mpakt detainees identified during the

receiving screening as havingises acute and chronic medi conditions be evaluatec
in person by a physician, physician assistan nurse practitioner within 24 hours afte
the receiving screening. Sulbpgraph 5(a)(8) requires that pretrial detainees W
serious acute and chronic medical conditidres evaluated in person by a medic
provider,i.e., a physician, physician assistanthorse practitioner, within 24 hours afte
the receiving screeningnd receive an initial health assment within 2ours after the
receiving screening.

The physical examination portion of amitial health assessment may B
completed by a physician, phgsn assistant, nurse pradtitier, or registered nurse wh
has completed the Certified M@ Examiner training. A pBician must review health
assessments completed by nurse practitiopésssician assistants, and registered nurs
with Certified Nurse Examiner training. Anitial health assessment does not constitl
a comprehensive assessment of serious gakdionditions and treatment plan. A
required in subparagraph 5(g)(Blans for treatment and maémiing of pretrial detainees
with serious medical conditions must developed bsg medical provider.

Regarding providing initialhealth assessments with24 hours, Defendantg
initially reported the followng monthly compliance ratefer March through August
2015: 89%, 83%, 83%, 879%89%, and 86%. In their supplemental report, Defendg
added to the initial complianamates the percentage of nedat pretrial detainees whd
were released within 24 hmy which yielded the following monthly compliance rate
93%, 87%, 86%, 92%, 94%nd 96%. As previously ted, including those releasef

within 24 hours in the total somewhat mtfts the compliance rates, and adding 1

percentages double counts any pretrial idees who both received an initial health

assessment and were reksghsvithin 24 hours.
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Defendants explained that a frequent oeafor pretrial detainees with serious
acute and chronic medical conditions not ngog initial health @sessments within 24
hours after the receiving screening is thatdé®inees have been taken to court for initjal
appearances. Many of those receive their ifigalth assessmentstinn 24 to 30 hours
after the receiving screening. Defendamto not have an automated method for
determining the precise number for whom initiealth assessments are delayed for cjurt
appearances, but they reported percentage of relevantemal detainees who received
initial health assessments with30 hours after the receivirggreening: 99.5%, 97.4%
95.7%, 98.9%, 98.3%, and 99.6%. It i @pparent whether these rates include any
pretrial detainees who wereleased witim 24 hours.

Plaintiffs dispute Defendants’ complianegth subparagraph 5(a)(8) because th

9]
<

interpreted it as requiring a&h initial health assessmente provided by a medica
provider. Plaintiffs’ experts reviewed 47 dippble records and fourtthat in 23 records
the pretrial detainees were evaluated fae&ate by a medical provider and received an
initial health assessment by adreal provider. Of the remaining 24 cases, three were
sentenced inmates, some did not report or display serious @uditehronic medical

conditions during the receivingcreening, four were gimea provider assessment at

intake and required no follow-upnd some were assessed at the hospital. One of the

cases identified by Plaintiffs as noncdmapt was described by Dr. Alvarez as |a
complicated patient who should have been $gea provider at intake and was not.

The Court finds that Defendants hasgefficiently implemented the remedy
described in subparagraph 5(a)(8).

l. Subparagraph 5(a)(9): A medical provider will develop plans for
treatment and monitoring for pretri al detainees with serious medical
conditions.

Subparagraph 5(a)(9) requires that a gptign, physician assistant, or nurse
practitioner develop treant and monitoring planfor pretrial detainees. This provision

does not require Defendantsdemonstrate that within 2dours of admission a medical
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provider ordered medicationspka and follow-up appointmentsat addressed all of the

patient’'s presenting conditiondoth acute and chronic. In some cases, a medical

provider may determine that an acute cbadishould be treated and stabilized befgre
routine labs and medication are orderedaf@hronic condition.Defendants reported the
following monthly compance rates for March through Augiu2015: 98%, 98%, 98%
97%, 96%, and 96%. Plaiffs dispute those rates basegon their experts’ incorrect
interpretation of the requiremendf subparagraph 5(a)(9).

The Court finds that Defendants hasgefficiently implemented the remedy
described in subparagraph 5(a)(9).

J. Subparagraph 5(a)(10): All medicd Health Needs Requests will be
triaged within 24 hours of their submission.

Defendants reported compliance rates of @8%9% for each wnth. Plaintiffs’
experts reviewed 31 Healthelds Requests and found altloém were triaged within 24
hours of submission.

The Court finds that Defendants hasgefficiently implemented the remedy
described in subpagraph 5(a)(10).

K. Subparagraph 5(a)(11): Each pretral detainee who submits a medical
Health Needs Request statg or indicating a dinical symptom will be
seen by a nurse within48 hours of submitting the Health Needs
Request.

To evaluate compliance ith subparagraph 5(a)(11), Defendants determined
whether pretrial detainees were seen éyurse within 36 has of Health Needs
Requests being triaged, assng that all Health Needs Reests are triaged within 12
hours. Because the average time from submission to triagligl$ly more than three
hours, actual compliance rates are likely grethiten those reported. Defendants reported
the following monthly compliance rates for Ma through August 2015: 84%, 84%),
81%, 83%, 81%, and 84%. dnitiffs’ experts’ review 0f33 Health Needs Requests

showed that 28 (85%) were seen by esawvithin 48 hours of submission.

-44 -




© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

The Court finds that Defendants hasgefficiently implemented the remedy
described in subpagraph 5(a)(11).

L. Subparagraph 5(a)(12): When a physician, physician assistant, o
nurse practitioner orders a lab test orradiological study, the physician,
physician assistant, or nurse practitoner will identify the urgency with
which the test or study must be performedg.g., within 24 hours, 72
hours, or 7-10 days, and the urgency with which the results of the tes
or study must be returned. The tesbr study will be performed within
the timeframe ordered by a physicia, physician assistant, or nurse
practitioner.

When the Jail's medical providers order a lab test or radiological study, the
not always explicitly identif the urgency with which #h test or study must be
performed. A provider can request that a testperformed immediately, on a specif
day or time, or within a timérame. When the pwider does not d®o, the test is
considered routine and timelyiifis performed within the next thirty days. Defendar
contend that the provider irigtly identifies a test as noargent when the provider doe
not identify it as urgent.

Because the urgency of aorder for lab test or radiological study is nq

y dc

documented in the electronicdlth record system, Defendants were unable to generate

automated reports of the tinmess with which tests wereompleted. Therefore, tg
determine complianceithh subparagraph 5(a)(12), Defendants reviewed a sample o

and x-ray orders for each repagi month. Orders for rounlabs and/or x-rays werg

deemed completed on time if they were completéhin 30 days of the provider order,.

Priority labs and/or x-rays were deemed ctatgnl on time if theyvere completed within
the time frame ordered by theopider. In 100% othe charts reviewed, the lab or x-rg
was either completed on time or the pretdatainee was released from custody prior
the deadline.

The Court finds that Defendants hasgefficiently implemented the remedy

described in subpageaph 5(a)(12).
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M.  Subparagraph 5(a)(13): Pretrial detainees identified during the
receiving screening as being at rislof serious harm from alcohol or
drug withdrawal will be assessedy a registered nurse twice a day for
at least seven days regardless of winedr they are assigned to a housing
unit designated for withdrawing inmates or their classification status.
The nurse will document each asssment and identify the urgency
with which the pretrial detainee slould be seen bya physician,
physician assistant, or nurse practitioer. If a pretrial detainee is not
seen face-to-face by a physicianphysician assistant, or nurse
practitioner within the timefram e recommended by the nurse, the
reason will be documented in the getrial detainee’s medical record.

Defendants reported the average numbefagt in detox and the average number

of nursing assessments for three categarfgsatients over the six-month period. Fq
each category, the averagesmid show that patients weassessed by a registered nur
twice a day for at least seven days. Deferslarplained that the averages were affect
by pretrial detainees being removed frontharawal precautions based on clinic:
evaluations. Plaintiffs’ experts fodrthat 31 of 34 applicable record®., 91%, showed
that the patient was assessed by a registemse twice a day for at least seven days.

Defendants reported the following percentagepretrial detainees who were seg
face-to-face by a medical provider withiretime requested for March through Augu
2015: 88%, 94%, 87%, 89%, 959%hda87%. Plaintiffs do not dispute this.

Plaintiffs agree that Defendants aredompliance with subparagraph 5(a)(13).

The Court finds that Defendants have sudintly implemented the remedy described
subparagraph 5(a)(13).

N. Subparagraph 5(a)(14): All mental health Health Needs Requests

stating or indicating a clinical synptom will be triaged face-to-face
within 48 hours of their submission.

Defendants reported compliance rates of 8a%/arch, 94% in April, 96% in

May, 94% in June, 95% in W) and 94% in August based arhether pretrial detainees

who submitted mental health Health Needgjl&sts stating a clinical symptom wer

seen by mental health staff within 48 houl$ie monthly triage time averages for Mard
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through August 2015 weri.6 hours, 15.7 hour$8.4 hours, 15.7durs, 14.2 hours, and
15.8 hours.

Plaintiffs contend that the triage praserequires actual assessment and the
collected by Defendants indicates only whetfaee-to-face contact with mental healt
staff, not whether an assessment was caeducSubparagraph 5(a)(14) was ordered
avoid situations in which witen statements by pretrial tdenees failed to adequately
communicate mental health needs, resulting iayder denial of necessary mental heal
care. This remedy only requires mentalltieataff to communicatéace-to-face with
each pretrial detainee who submits a mehtdlth Health Needs Request indicating
clinical symptom.

Plaintiffs further contend that Defenda’ policy SOP J-E-07 requires tha
detainees with “urgent psychiatric need” berséy a provider witim 24 hours, but the
compliance data collected doast show the triage category assigned to each He
Needs Request and the date of follow-up provider assessment, if any. Defendant
not ordered to provide data shog compliance with Jail policies.

The Court finds that Defendants hasgefficiently implemented the remedy
described in subpagraph 5(a)(14).

O.  Subparagraph 5(a)(15): Upon referrd by detention, intake, medical,
or mental health staff, pretrial detainees who display active symptoms
of mental illness or otherwise demortgate an emergentmental health
need will be seen face-to-face by mental health provider within 24
hours of the referral.

Defendants initially reportethe following monthly compliance rates for March
through August 2015: 69%, 45%, 50%, 72%, 74%g 75%. Data for March, April, ang
May were obtained through manual chart audEnhancements to the electronic hea
record system in June pdttad electronic data retrievdbr June, July, and August
Defendants’ supplemental compliance repoatest that the compliance rate for Ma
should have been 67% ancetinitial report included pretrial detainees who had be

released within 24 hours offegrals. By counting the redsed pretrial detainees a
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though they were seenithin 24 hours, Defendants adjed their compliance rates tp

69%, 47%, 70%, T, 74%, and 77%.
Defendants then conducted chart auditsJime, July, and Ayust and found that

many referrals included in the electronicalignerated reports did not involve “pretria

detainees who display activensgtoms of mental illness or otherwise demonstrate

emergent mental health need.The chart audits revealextiditional reporting errors.

After corrections, Defendants reported thkofwing monthly compliance rates for June,

July, and August 201594%, 95%, and 96%.
Defendants report that detention staff meralse asked to refer to mental heal
staff anyone for whom they have a comcéecause detention staff members are

trained to determine whether a pretrial degaims displaying activeymptoms of mental

an

th

not

illness or demonstrating an ergent mental health need. Then a mental health gtaff

member responds within three hours ssess the detainee and determine whether
mental health need requirep@vider assessment within 24 heswf the initial referral.
Plaintiffs dispute Defendants’ complianavith subparagraph 5(a)(15) primaril

because, in Dr. Stewart’s opinion, certain nefis were inaccurately triaged by ment

health staff. As explained above, Dre®art reviewed the records of 47 selected

the

~

1%

patients, many of whom weiia the RTC program, refused treatment, and eventually

were hospitalized after their criminal chargesre dismissed. Some were placed in t
Mental Health Unit. Of thel7 records Dr. Stewart revied, he opined that 32 wers

relevant to subparagraph 5(&J1 He opined that 21 dhe 32 records (66%) were

noncompliant with subparagraph 5(a)(1®jany of the examples Dr. Stewart describg
were seriously mentally ill patients who were being treated on an ongoing basis bu

not referred to a provider every timeederral was made by detention staff.

8 As previously explained, releasedalrees should have & excluded from the
analysis entirely. Nevertheless, inchgli them here does not make a significg
difference.
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In addition, Dr. Stewart reviewed thaectronic medical charts for 13 of 1
patients who were initially ideified as noncompliant witlsubparagraph 5(a)(15) ant
then were changed to compliattwere removed from Defenala’ analysis. He opined
that four of the patients displayed symp®that required a provider assessment 4
were either not referred to a provider or narsaithin 24 hours.Some of the referrals
that Dr. Stewart deemdd be noncompliant were not nkad “urgent” and therefore nof
included in Defendants’ data analysis. Erample, Dr. Stewart described a patient w
was referred by detention staffi two consecutive days anceseby a provider within 24

hours of the second referral. Defendants assert that the first referral was not n

urgent, and the second one was. SomeDnf Stewart’s criticisms are based on

Defendants’ failure to include referralsom March, April, and May 2015 in the
electronic health record sgsh, which Defendants explained did not include the relev
information until June.

The purpose of subparagraph 5(a)(15) igite greater priority to mental healtl
referrals from detention, intake, medicalf mental health staff regarding pretria
detainees who need to be seen by a mentalger within 24 hours than to mental healt
Health Needs Requests, whicheof are less urgent. Dr. Stewart found instances wh
In his opinion, seriously meritaill patients were not seen &gquently or as urgently as
he would recommend. Nevertbss, after resolving documentation and data collect
issues, Defendants provided evidence ity complied withthe requirements of
subparagraph 5(a)(15) for Judaly, and August 2015.

The Court finds that Defendants hasgefficiently implemented the remedy
described in subpagraph 5(a)(15).

P. Subparagraph 5(a)(16): Mental health providers will assess pretrial
detainees in an area oiside of their cells that affords sound privacy
except when there are legitimatesafety, security, and treatment
reasons for not doing so.

Defendants reported the following monthly compliance rates for March thrg
August 2015: 89%, 100%, 99%, 89%, 99.580d 96%. For March, April, and May

-49 -

|

ind

nark

ant

—

h

ere,

on

ugh




© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

2015, Defendants conducted manual chart aoditandomly selected records. For June,

July, and August 2015, Defeawtts’ electronic records showed whether each psychiatric

assessment was conducted ai@ly or cell-side and wheth@ne of five reasons for|

conducting the non-private seessment existed. The five reasons were “Safety

Concerns,” “Security Concerns,” “TreatmeReasons,” “Patient Refusal,” and “Patien

t

Unavailable.” Defendants conducted chartigs on all patients shown as being seen

without sound privacy to dermine whether a legitimatreason was documented.

Defendants counted an assessment as n@i@o only whenthe assessment wa

conducted in a non-private space and noneeofitte reasons was entdrato the record.

Plaintiffs contend that Defendants shotlave reported the total percentage pf

non-confidential assessments and should hprevided more gsgeific information

UJ

regarding each non-private assessment to shatthe reason selected was legitimate|or

justified. As a practical matter, howeverither Plaintiffs’ counsel nor Dr. Stewart

would have been able to detene whether a legitimate safety security reason existed|,
and they would have beeonly able to second-guess raental health provider's
determination that “treatment reasons” &dsfor not conductingin assessment in &
private location outside of thelteNotes that a patient wéseat, calm, and oriented” dag

not necessarily mean that a patidmdd be moved from his or her cell.

Dr. Stewart stated that he reviewedrg8ords for compliance with subparagraph

5(a)(16). Presumably, the 38cords were selected fromethecords of the 47 patient

v 2)

selected for review by Dr. Stewart, many of whom were in the RTC program
hospitalized after being declar@aacompetent. D Stewart found 1®f the 33 records

noncompliant because the reador a non-private assessmevas not documented, th¢

anc

provider's notes did not adequately sappthe documented reason for a non-private

assessment, the notes did not clearly stdtether the assessment was conducted in a

private space, or the assessment was mhided in Defendants’ compliance data. Th

33 records reviewed by Dr. Stawt is not a representativensple, and even if it were, it
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is a very small sample of the mental Ittiegatients seen by providers during the si
month period. Moreover, Dr. Stewart’s omnithat 16 recordshowed noncompliance
does not explain how many dfiose 16 records he fourmbncompliant because hg
disagreed with the legitimaaf the reason provided.

The Court finds that Defendants hasgefficiently implemented the remedy
described in subpagraph 5(a)(16).

Q.  Subparagraph 5(a)(17): Defendantsvill adopt and implement written
criteria for placing pretrial detainees in each level of mental health
care, including subunits within the Mental Health Unit.

On December 11, 2014, Def#ants revised Standard €&pting Procedure SOP J
G-04 regarding the Jail's provision of basicnta health services. Among other thing
it establishes admission criteria for the Merdalalth Unit, the process for admission {
the Mental Health Unit, initlaplacement upon admission tbe Mental Health Unit,
criteria for transfer to any of four step-dowwsychiatric units within the Mental Healt
Unit, procedures regardingsgharge from the Mental Healthnit to general population,
procedures for outpatient mental healthviEes, and documentation of level of cal
classification. (Doc2304-1 at 137-147.)

Plaintiffs’ expert, Dr. Steart, opined that the Megit Health Unit admission
criteria remain too high and the dischargéecia remain too low, resulting in many
seriously mentally ill inmates being inappriately placed in outpatient care. A
previously discussed, Dr. Stewart reviewed thcords of 47 selected patients, many
whom were in the RTC program. In his wjpn, 29 of the 4#%ecords demonstratec
delayed admission to the Mental Healtlmit, premature discharge from the Ment;
Health Unit, inadequate use of step-dowitgjrand/or inadequatgare in the outpatient
setting. Dr. Stewart does not specificaliyplain how these 29 examples show th
Defendants have not adopted and impletegnplacement criteria rather than h

disagreement with the clinical judgmenttbé Jail’s mental health providers.

-51 -

U

[92)

o

e

at

S




© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

Subparagraph 5(a)(17) requires thatfddeants adopt and implement written

|®X

criteria. Defendants provide@laintiffs their revised pradure in December 2014, an
Plaintiffs raised no objedn. Defendants filed a summaof their actions taken to
implement the revised procedure. Howeu2efendants have provided no evidence [of
the extent to which they havetaally implemented SOP J-G-04.

Defendants have not shown that theyehaufficiently implemented the remedy
described in subpagraph 5(a)(17).

R. Subparagraph 5(a)(18): A mentalhealth provider will determine the
placement of each seriously mentally ill pretrial detainee after
performing a face-to-face assessmegnincluding upon admission into,
transfer within, and discharge from the Mental Health Unit.

Standard Operating Procedure SOP J-G-04 provides that inmates presenting wi

acute or chronic mental health needs whanoh be managed igeneral population may

be housed in the Mental Health Unit. pitovides criteria for admission to the Menta

Health Unit and establishes an admissioocpss. But SOP J-G4 does not expressly

require face-to-face assessment by a mdmalth provider befora pretrial detainee is

placed in the Mental Health Unit. A “mehtaealth provider” icludes a psychiatrist,

psychiatric nurse practitioner, gohysician assistant. $0J-G-04 requires that an

admission form be completed by the “referridgpvider or Licensed Nurse (Registergd

Nurse [RN] or Licensed Practical Nurse (LPM]jith Provider phone order.” It require:

that a psychiatric provider see each patfentface-to-face evaluation “by the next day

after admission” to the Mental Health Unitt also requires that a psychiatric provider

conduct a clinical assesemnt to determine if it is appropriate transfer a patient to othe

Mental Health Unit subunits for furthtneatment or to general population.

\*2J

Notwithstanding the express languageS@P J-G-04, Defendants analyzed data

regarding whether seriouslynentally ill pretrial detainees received face-to-fa
assessment by a mental health provideforee admission intotransfer within, or
discharge from the Mental Health UnitDefendants initially repted the following
monthly compliance rates for March throughglist 2015: 72%, 74%,3%, 83%, 82%,
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and 85%. These rates werdcadated by adding the percentage of seriously mentally ill

pretrial detainees who received a face-to-fassessment prior tiheir admission into,

transfer within, or discharge from the Mentd¢alth Unit to the percentage of pretria
detainees who were releasedthin 24 hours each mdmt Subparagraph 5(a)(18
requires assessmeibefore placement—what happens after placement is irrelevant.
Therefore, the monthly compliance rates stdwdve been reported as 64%, 67%, 660,
76%, 77%, and 77%.

Defendants’ manual audit of cases dedmnoncompliant found that many
involved transfers tddifferent cells, not different levels of care, within the Mental
Housing Unit. In other cases provider assessed thetipat before the patient was
transferred, but entered the documentatiderdhe patient was transferred. Defendants
explained that a provideisually will see multiple patientturing his shift and enter noteg
for all patients at the end of his shift, bue thlectronically generated reports are based on
the time the provider enteredshmote, not the time the patiemhs actually seen. Because
housing transfers must be completed by nd@guently a provider s a patient in the

morning and orders transfer, the patient issfamed at noon, and the provider enters his

note in the afternoon.

After correcting for these circumstanc&gfendants reported monthly compliange
rates for June, July, and Aug2i15 of 92%, 87%&and 96%. Defenads did not explain
whether they included the percentage of maktetainees releaseslithin 24 hours to
calculate the corrected compliance ratessaf the corrected rates should have been
reported as 85%, 82, and 88%.

SOP J-G-04 does not require face-to-facessment by a mental health provid

(1%
—

before a pretrial detainee, who is not placedhe Mental Health Unit, is placed in
outpatient care. It articulates three level®wofpatient care and statdsat mental health
staff “begin the assessment, treatment milagn and re-entry planning process

Subparagraph 5(a)(18) requires that a miehealth provider assess and determine the
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placement of each “seriously maly ill” pretrial detainee ad does not define “seriously
mentally ill.” However, elsewhere, the Reed Fourth Amended Judgment requires
mental health screening at intdloe every pretrial detainee dnupon referral at intake ot
at any time, a face-to-face examination bynental health provietr for any pretrial
detainee who displays active sytoms of mental illness or emergent mental health ne
Therefore, pretrial detainees may receivepatient mental health services without
face-to-face examination by a mental health provider,only if they do not display
active symptoms of mental illness@mnergent mental health need.

The Court finds that Defendants hasgefficiently implemented the remedy
described in subpagraph 5(a)(18).

S. Subparagraph 5(a)(19): Pretrial deainees discharged from the Mental
Health Unit will be assessed by meat health staff within 48 hours
after discharge.

Defendants reported the following monthly compliance rates for March thrg
August 2015: 93%, 90%, 85%88%, 96%, and 92%. Pudiffs contend that this

provision was intended “to address the probleirclinically unstable patients being

prematurely discharged from the [Mental HiedJnit] and lingering in outpatient care

without being timely readmitted the [Mental Health Unit].” Of 18 records reviewed b
Dr. Stewart, 3 indicated that patients weréseen within 48 hours of discharge.

The Court finds that Defendants hagefficiently implemented the remedy
described in subpagraph 5(a)(19).

T. Subparagraph 5(a)(20): MCSJ will consult with CHS mental health
staff before placing a seriously mentallyll pretrial detainee in any type
of segregated confinement.

Defendants initially reportethe following monthly copliance rates for March
through August 2015: 59%, 50%, 67%1%, 57%, and 80%. They determing

compliance based on whethec@nsultation with mental health staff occurred each ti

® MCSO means Maricopa @Qoty Sheriff's Office.
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that MCSO requested an ewation, not based on whetheiconsultation occurred befors

1%

a pretrial detainee was placed in segregation.

Defendants performed chart review audds June, July, ah August 2015 and
found reporting errors for Ju and August, including ddigate entries. Defendants
removed duplicates from cases identifiednascompliant, but did not do so for thoge
identified as compliant. The corrected compliance rateduioe, July, ash August 2015
are 61%, 80%, and 92%. Even if these ratese based on what subparagraph 5(a)(20)
requires,i.e., consultation before placement in ssgation, they do not show sufficient
implementation.

Defendants have not shown that theyéehaufficiently implemented the remedy
described in subpagraph 5(a)(20).

uU. Subparagraph 5(a)(21): Seriouslymentally ill pretrial detainees who
are confined to singlecells for 22 or more hous a day will have face-to-
face communication with mental heah staff at least twice per week.

Defendants reported the following monthly compliance rates for March thrqugh

August 2015: 88%, 98%, 98 99.6%, 98%, and 95%.To determine compliance
Defendants generated electroreports each month that incded data for each seriously
mentally ill pretrial detainee who appeared®in some type adegregation during that
month and then conducted a manual audithef third week of ezh month to verify
compliance.

Plaintiffs contend that Defendants’ mees of compliance shows only that thefe
were two contacts each week, not whether ttacts consisted of verbal interaction,
mental status, and observations and tmaetpatients were given opportunity tp
communicate health care concerns, as Defesdpnbcedure SOP J-E-09 requires. Of
the records Dr. Stewart reviewdtk identified 39 records mvhich a patient was housed
in segregation, and he looked closely at the records of mental haatiths in 13 of the
39. Dr. Stewart opined that Defendants fatled@¢omply with SOP J-E-09 in each of the
13 cases. Dr. Stewart reported that in mahyhe 13 cases thea$t checked off the
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boxes for no health concermeted and no observable charigemental health status
despite other notes that indicated the patwess actively symptomatic. In his opinion
the minimal contact with mental health $tdfiring segregation tmds did not mitigate

the risk of mental health deterioration rethte isolation. Nevertheless, Dr. Stewart

review indicated that mental health f6thad face-to-face communication at least twi¢

per week with each of the 13 patients.
The Court finds that Defendants hasgefficiently implemented the remedy
described in subpagraph 5(a)(21).

V. Subparagraph 5(a)(22): A mental hedh provider or professional will
be consulted before each planned asof force or involuntary treatment
on a seriously mentallyill pretrial detainee.

Subparagraph 5(a)(23): Mental heah staff will be involved in the
implementation of any planned useof force or involuntary treatment
on a seriously mentallyill pretrial detainee.

For subparagraphs 5(a)(22) and 5(a)(d3efendants reported that the month
compliance rate for March tbugh August 2015 was 100%Defendants reported they
had revised procedure J-A-08 to requirattiMCSO consult with CHS before eac
planned use of force or invaitary treatment on a seriously mentally ill or mental hea

chronic care patient and to require that &my planned use dbrce or involuntary

treatment deemed necessary, mental healthb&anvolved in the implementation of the

planned use of force or involuntary treatrhe Defendants generated electronic repo
for each month that includedata for each pretrial detainee identified as a seriol
mentally ill or mental health chronic capatient in which the MCSO consulted wit
CHS on a planned use of force. The electr@aports compared ¢hdate and time of g
request by MCSO for a consultation by mertaalth staff to the date and time of th

planned use of force. In other words, tlesaluated whether matthealth staff were

responsive to requests from MCSO. They dot evaluate whether MCSO consistently

requested a consultation before each planussdof force involving a pretrial detaine

identified as a seriously mentally ill arental health chronic care patient.
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Eldon Valil, a former correctional admatiator, reviewed MCSQO’s policies an

documentation regarding planned use of fome eonsultation with meat health staff.

He opined that, unlé the related CHS policies, the O use-of-force policy does not

require that detention staff document considiawith mental health staff. Mr. Vail
reviewed 33 incident summas from March through Juned®5, that appeared to bg
planned use of force events involving seriousigntally ill detainees. He found that 1
of the 33 did not mention mental health adtetion. When MrVail reviewed records
for use-of-force incidents during June, Jagd August 2015, he found documentation
mental health staff involvemeint 32 of 64 incidents. Bgxamining the medical files for
the 64 inmates, Mr. Vail found documentation 38 showing that there was some ley

of involvement by mental health staff. Defendants disagree with Mr. Vail's

characterization of certain incidents as iy planned use of force and contend that

some of his expectations exceed the negments of the Revised Fourth Amended

Judgment.

Dr. Stewart opined that Defendants’ anayalso was flawed because it did not

include patients not identified as a seriousigntally ill or mental health chronic cart

patient but who were suspectefibeing seriously mentallyl. Subparagraphs 5(a)(22

and (23) do not require MCSO staff to datene whether a patient is “suspected” of

serious mental illness. Nor do subparagreag(22) and (23) redue Defendants to be
able to report whether mental health cdtadions have occurredegarding pretrial
detainees who have not beersigeated as seriously mentailiyor mental health chronic

care patients.

Defendants have provided no evidencegarding whether MCSO staff

consistently seek a consultation with mertaehlth staff before implementing a planned

use of force or involuntarydatment involving a seriously miglly ill pretrial detainee.

They have provided no evidence that maérttealth staff members are consistent
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involved in the implementation of planned use fidrce or involuntary treatment
involving a seriously mentallyl pretrial detainee.

The Court finds that Defendants have msbiown that they have sufficiently
implemented the remedy described ibgaragraphs 5(a)(22) and 5(a)(23).

W.  Subparagraph 5(a)(24): Defendnts will adopt and implement a
written policy regarding the use of discipline for behavior resulting
from serious mental iliness.

Subparagraph 5(a)(25): Defendnts will adopt and implement a
written policy regarding the use of isolation in a disciplinary
segregation unit as a gsaction against seriousy mentally ill pretrial
detainees.

Subparagraph 5(a)(26): Defendnts will adopt and implement a
written policy requiring that mental health staff be consulted
regarding discipline of any seriousy mentally ill pretrial detainee.

Defendants reported that on December2(114, they revised procedures J-A-(

and J-E-09 to satisfy the requirements obmaragraphs 5(a)(24), 5(a)(25), 5(a)(26).

Defendants provided Plaintiffs their revisedqedures in December 2014, and Plaintif

raised no objection. Defendants filed a sumynd their actions taken to implement the

revised procedures. Howevddefendants have provided no evidence of the exten
which they have actually impleanted the revised procedures.

The Court finds that Defendants have mbiown that they have sufficiently
iImplemented the remedies describedubparagraphs 5(a)(248(a)(25), 5(a)(26).

X. Subparagraph 5(a)(27): A potentidly suicidal pretrial detainee will
not be placed in isolation wihout constant supervision.

Based on pretrial detainees who weretitaely suicidal,” Defendants reported th
following monthly comfpiance rates for March through Augiu2015: 72%, 86%, 72%
89%, 97%, and 95%. They did not repodmpliance rates for “potentially suicidal
pretrial detainees.

Dr. Noggle opined that there is mentaalth distinction hgveen “potentially
suicidal” and “actively suicidal.” She assaitthat CHS relies on the definition providg

by the National Commission on Correctionalatle Care to detenine which inmates
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may be potentially suicidal, which “allows @Hto cast a wide protective net.” Bu
Defendants have not explainetity they have com@d with subparagraph 5(a)(27) onl
with respect to pretrial detainees whe dactively suicidal” and not those who ar
“potentially suicidal.”

The Court finds that Defendants havet shown they have sufficiently
implemented the remedy descuhia subparagraph 5(a)(27).

Y. Subparagraph 5(a)(28): Apotentially suicidal pretrial detainee will be
placed into a suicide-resistant dé or safe cell only with “direct,
continuous observation until a treament plan is determined by
medical staff.”

Based on pretrial detainees who weretiteely suicidal,” Defendants reported th
following monthly compiance rates for March through Augfu2015: 72%, 91%, 72%
89%, 97%, and 100%. They did not repoompliance rates for “potentially suicidal
pretrial detainees.

As explained above, Dr. Noggle opined thlgre is mental health distinctior
between “potentially suicidal” and “actively suicidal” and asserted that CHS relies o
definition provided by theNational Commission on Correctional Health Care
determine which inmates may petentially suicidal. But Cfendants have not explaine(
why they have complied with subparagrapte)(28) only with respect to pretria
detainees who are “actively suicidal” and tioose who are “potentially suicidal.”

The Court finds that Defendants havet shown they have sufficiently
implemented the remedy desciibie subparagraph 5(a)(28).

Z. Subparagraph 5(a)(29): When a pretrial detainee is discharged from
suicide watch or a safe cell, the mtrial detainee will be assessed by
mental health staff within 24 hours of discharge.

Defendants initially reportethe following monthly compliance rates for March
through August 2015: 68%, 65%, 62%, 73%6%, and 82%. In their supplement;
report, Defendants added to the initial compliarates the percentage of relevant pretr

detainees who were released within f2durs, which yielded the following monthly
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compliance rates: 79%, 75%, 72%, 84%, 8786, @1%. As previously noted, including
those released within 24 hoursthe total somewhat inflas the compliance rates, an
adding the percentages doublaunts any pretrial detaire@vho were both assessed |
mental health staff and relems within 24 hours. Evetaken at face value, howevel
these compliance rates indicate that 10-15%refrial detainees remain at the Jail af
are not assessed by mental health staffiwi?4 hours of dischige from suicide watch

or a safe cell.

Defendants offer no justification for nasmopliance with subparagraph 5(a)(29).

A possible explanation is th#teir revised procedure J-G-05 is ambiguous. It requi
that patients discharged from suicide watche“acheduled to be seen,” not that thg
actually are seen, within 24 hours of discharge.

The Court finds that Defendants hawet sufficiently impémented the remedy
described in subpagraph 5(a)(29).

AA. Subparagraph 5(a)(30: Defendants will document in pretrial
detainees’ health recor@d evidence of timely administration of
prescription medications orreasonably diligent dforts to administer all
medications prescribed andexplanation for any delay.

Defendants reported the following monthly compliance rates for March thrg
August 2015: 97.3%, 97.4%7.4%, 97.1%, 97.3%, and 97.6%r. Cohen reviewed 49
records and opined that 12 tiie 49 records demonstrategrious problems with
continuity of medications. Dendants provided explanatiofw the cases identified by
Dr. Cohen, such as the patient was hoBpéd during the relant timeframe.

The Court finds that Defendants hasgefficiently implemented the remedy

described in subpagraph 5(a)(30).
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BB. Subparagraph 5(a)(31): A pretrial detainee’'s psychotropic
medications will not be prescribed,altered, renewed, or discontinued
without a face-to-face examination by a psybiatrist, psychiatric
physician assistant, or psychiatric nose practitioner in an area that
affords sound privacy.

Defendants initially reportethe following monthly compliance rates for March
through August 2015: 79%, 78%0%, 80%, 85%, and 80%. Many of those reported
noncompliant involved a face-to-face exaatian that was conducted without sour
privacy for various legitima& reasons. Including those asmpliant resulted in the
following adjusted monthly compliance rate30%, 85%, 89%, 88%, 92%, and 83%.

Defendants conducted manuabdhaudits for June, July, and August 2015 for t

22 patients shown on the electromeports as not being seenadit In each of the 22

cases, Defendants found that the pretrialidegawas seen or there was documentation i

the record regarding why thetmant was not seen. In 3 cases, the pretrial detainee
not seen by a provider. In 2 of those, appointment was scheeual, but the pretrial
detainee was released from custody before the appointmetite tinird case, the pretria
detainee was at court at the time of the daokexl appointmentAfter the manual chart
audits, Defendants reported for June, Jalyd August 2015: face-to-face examinatiq
with sound privacy,88%, 93%, and 88%; face-to-fa@xamination without sound
privacy, 8%, 7%, and 20; combined, 96%100%, and 98%.

Dr. Stewart reviewed a sample of medical charts and found discrepar
inadequate documentation, and what loescdered insufficient reasons for seeing
patient cell-side rather than an area with sound privacy. He found that in some cs
the assessment occurred after the medicatias ordered or so far in advance of tl
order that the assessment seemed uecklatBecause Dr. Stant did not identify
specifically which patient charts he foundide noncompliant, Defendants were not al
to respond specificallto his contentions.

The Court finds that Defendants hasgefficiently implemented the remedy

described in subpagraph 5(a)(31).
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IT IS THEREFORE ORDERE that Plaintiffs’ Motiom to Enforce Fourth
Amended Judgment and for Additional Relief (Doc. 2373) is denied.

IT IS FURTHER ORDERED that Plaiffs’ Motion for Evidentiary Hearing
(Doc. 2380) is denied.

IT IS FURTHER ORDEREDfinding that Defendants have demonstrat
compliance with the ftowing subparagraphs of Paragraph 5(a) of the Revised Fo
Amended Judgment: (1), (2), (1), (5), (6), (7), (8), (9)(10), (11), (12), (13), (14),
(15), (16), (18), (19),41), (30), and (31).

IT IS FURTHER ORDEREDfinding that Defendants have not demonstrat
compliance with the ftowing subparagraphs of Paragraph 5(a) of the Revised Fo
Amended Judgment: (17), (20), (22), (A2%), (25), (26), (27), (28), and (29).

IT IS FURTHER ORDERED that biarch 17, 2017 Defendants will meet and
confer with Plaintiffs regarding Defendanfdan for collecting ad summarizing data tg
show compliance witlithe following subparagraphs &faragraph 5(a) of the Revise
Fourth Amended Judgment: (17), (20), (22B)( (24), (25), (26),47), (28), and (29).

IT IS FURTHER ORDERED that Defendanill collect and summarize data fo
the months ofApril, May, and June 2017 (i.e., April 1-June 30, 2017, summarize
monthly) that shows the extent to whiblefendants have complied with the followin
subparagraphs of Paragraph 5(a) of the $&lviFourth Amended Judgment: (17), (2(
(22), (23), (24), (25), (26(27), (28), and (29).

IT IS FURTHER ORDEREDhat upon reasonable notice to Defendants, dur|

April, May, and June 2017, Plaintiffs’ counseld experts may tour the Maricopa County

Jails facilities, speak #h pretrial detainees and staffycareview records on-site relate
to the following subparagraphs of Pargra5(a) of the Resed Fourth Amended
Judgment: (17), (20), (22), (23), (2425), (26), (27), (28), and (29).

IT IS FURTHER ORDERED that byuly 28, 2017 Defendants file with the

Court a report of their corrective actiorgmpliance data collection procedures, a
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compliance data summaries for April, May, and June 2017 related to the follo
subparagraphs of Paragraph 5(a) of the $&viFourth Amended Judgment: (17), (2(
(22), (23), (24), (25), (26(27), (28), and (29).

IT IS FURTHER ORDIRED that beginningAugust 1, 2017 Defendants make
available to Plaintiffs the raw data summad in Defendants’ compliance report file
with the Court, electronicallio the extent practical.

IT IS FURTHER ORDERED that Plaifiis file a response to Defendantg
compliance report b$eptember 1, 2017

IT IS FURTHER ORDERED that Defendante a reply in support of their
compliance report b$eptember 22, 2017

Dated this 1 day of March, 2017.

Ao VR e

- Neil V. Wake
Senior United States District Jyel
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