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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Fred Graves, Isaac paoca, on their own

behalf and on behalf of a class of all pretrial

detainees in the Maricopa County Jails,
Plaintiffs,

V.

Paul Penzone, Sheriff of Maricopa County;

Bill Gates, Steve Gallardo, Denny Barney,

Steve Chucri, and Clint L. Hickman,

Maricopa County Supervisors,

Defendats.
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Before the Court are the following:
(1) Defendants’ Report Regarding r@ctive Actions, Compliance Datd

Collection Procedures and Compliance Datenmaries for April, May, and June 201

(Doc. 2417), Defendants’ supplemental rep@oc. 2425), Plaintiffs’ response (Dog.

2436), Defendants’ reply (Doc. 2444), and@welants’ second supplemental report (Dg
2473);

(2) Plaintiffs’ Motion to Enforce Fourth Amended Judgment and for Additio
Relief (Doc. 2434), Defendants’ responseo¢D 2441), Plaintiffs’ reply (Doc. 2449)
Defendants’ motion to strike Plaintiffs’ rgpDoc. 2451), Plaintiffs’ response to th

motion to strike (Doc. 2452), and Defendaméply supporting the motion to strike (Dog.

2454); and

(3) Plaintiffs’ Motion to Re-Open Diswery and for a Scheduling Order (Dog.

2435), Defendants’ response (Doc. 2442 Plaintiffs’ reply (Doc. 2447).
Collectively, Defendants’ compliance parts and Plaintiffs motions dispute
whether the Revised Fourth A&Amded Judgment should be terminated, whether additic

prospective relief under the Prison Litiget Reform Act is rquired, and whether

additional discovery and anothevidentiary hearing is requoleto decide those issues.

On June 21, 2018, oral argument wasarberegarding the peling motions and
Defendants’ proof of compliance with the Revised Fourth Amended Judgment.
l. PRISON LITIGATION REFORM ACT

Congress enacted the Prison Litigation Refd\ct (“PLRA”"), 18 U.S.C. § 3626
and 42 U.S.C. § 1997, to prevent federalrt®from micromanagm prisons by consent
decrees.Gilmore v. California 220 F.3d 987, 996 (9th Ciz000). The PRA requires
that prospective relief regarding prison cioths “extend no further than necessary
correct the violation ofhe Federal right of a particular pisiff or plaintiffs.” 18 U.S.C.
8 3626(a)(1). Relief must bemawly drawn, extend no furtihéhan necessary to correg

the violation, and be the least intrusiveamg necessary to correct the violatiohd.
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Further, courts must “give substantial weigiitany adverse impact on public safety
the operation of a criminal jusécsystem caused by the reliefd.

A party seeking to terminate prospectiredief under 8 3626(b) bears the burdg
of proof. Gilmore 220 F.3d at 1007Graves v. Arpaip623 F.3d 1043, 1048 (9th Cir
2010) (per curiam).“Prospective relief shall not terminate if the court makes writi
findings based upon the record that profigecrelief remains necessary to correct
current and ongoing violation afie Federal right, extends Marther than necessary tq
correct the violation of the Federal right, ahdt the prospective relief is narrowly draw
and the least intrusive means to correct vi@ation.” 18 U.S.C. 8§ 3626(b)(3). If
prospective relief remains necessary to airi@ current and ongoing violation, th
district court’s authority to modify the exisg prospective relief icludes authority to
expand or diminish the existing reliefSee Pierce v. Orange County26 F.3d 1190,
1204 n.13 (9th Cir. 2008).

To make the findings required to terminate prospective relief, the Court must
evidence on current jadonditions, at least with respdotthose conditions Plaintiffs dg
not concede comply with agtitutional requirementsSee Gilmorg220 F.3d at 1010.
Evidence of “current and ongoing” violatiomsust reflect conditionsas of the time
termination is sought.’ld.; accord Pierce526 F.3d at 1205.

Il. BACKGROUND
Although this case’s lengthyistory has been summarizedprevious orders, for

the sake of completeness, much of it isespd here because the issues presented

decision can be fully undeood only in context. SeeDavid MarcusFinding the Civil

Trial's Democratic Future After Its Demis&5 Nev. L.J. 1523, 1530-46 (2015). Pretrial

detainees held in the Maricopa County Jaisught this class action in 1977 against t
Maricopa County Sheriff and the Maricopaounty Board of Supervisors seekin
injunctive relief for violations of their civrights. On March 27, 1981, the partie
entered into a consent decree that adddessel regulated aspects of the County |

operations as they appliedpcetrial detainees.
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On January 10, 1995, upon stipulatiortlod parties, the 198donsent decree was

superseded by the Aanded Judgment. The stipulathended Judgment expressly di

not represent a judicial temination of any constitwnally mandated standard;

[oX

\*2J

applicable to the Maricopa County JailsThe 116-paragraph Amended Judgment

included specific requirements regardingpplation and housing limitations; dayroor

access; access to reading materials; actesseligious services; mail; telephon

=]

[1°)

privileges; clothes and towels; sanitation, safety, hygiene, and toilet facilities; access 1

law library; medical, dental and psychiatriaeaintake areas; mechanical restraints and

segregation; recreation time outside; inmatiassification; visitation; food; staff

members, training, and screening; facilities the handicapped; disciplinary policy and

procedures; inmate grievanpelicy and procedures; reporéd record keeping; and
security override.

In November 2003, Defendants reneweggatiar motion to terrmate the Amended

Judgment, an evidentiarye@rring was initiated, and thearties engaged in further

discovery, but the motion was not decided. vByue of 18 U.S.C. 8§ 3626(e), once tha
motion was not ruled on within 90 days, ttensent injunction was tamatically stayed.
Defendants were no longer required to comypih the consent injunction after Februar
12, 2004. On April 3, 2008, the case waassigned to the undersigned judge. On Ag
25, 2008, Defendants’ motion to terrate the Amended Judgment was set f
evidentiary hearing commeing August 12, 2008.

Although evidence of “current and onggl violations usuly must reflect

At

ril

or

conditions as of the time termination is sbydefendants had been seeking termination

for nearly five years. Therefore, it wagcessary to detern@nthe period for which
evidence would be consideredeneant to current conditions. The Court initially orderg
the parties to plan for discewy and trial regarding jail coittbns during the period of
July 1, 2007, through June 30, 2008. S®uwjently, upon request of the parties, t

relevant evidentiary period for evaluating @nt conditions was reducéal July 1, 2007,
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through May 31, 2008, to faciite providing information to expert witnesses before their

tours and inspections of jail facilities.

In August and September 2008, a thirtglay evidentiary hering was held to
decide whether prospective relief inettAmended Judgment should be continue
modified, or terminated. O@ctober 22, 2008, the Court madetailed findings of fact

and conclusions of law and entered the 8dcAmended Judgment. Certain provisions

of the Amended Judgment were found tonagn necessary to correct a current apd

ongoing violation of a federaight, to extend no further &im necessary to correct the

violation of the federal right, tbe narrowly drawn, and to ltkee least intrusive means tp

correct the violation. Other provisions reemodified or vacated based on the eviderce

presented. The provisions remaining in effast originally written or as modified, wers

restated in the Second Amended Judgment.

The sixteen-paragraph Second Amendeaththent included requirements for the

number of detainees per cell, courtldwg cell capacities, maximum housing

temperature for detainees who take prescripsychotropic medications, provision @
cleaning supplies, toilet and slabasin facilities in intake areas and court holding cel
length of stay in intake areas, outdoor eation, nutrition, recalkeeping, and visual
observation of intake areas, court holdoils, the Lower Buckeymil psychiatric unit,
and segregation units.

With respect to Paragraph 57 of tAenended Judgment, regarding access
medical services and facilities, the Court found:

182. Paragraph 57 dfie Amended Judgment does not exceed the
constitutional minimum to the exterit requires Defendants to ensure
pretrial detainees’ ready access to ¢amneet their serious medical, dental,
and mental health needs, which metreg in a timely manner, a pretrial
detainee can be seen by a climgiareceive a professional clinical
judgment, and receive i@&that is ordered.

216. Regarding paragraph 5of the Amended Judgment,
Defendants do not ensure that pretdatainees receive access to adequate

D
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medical and mental health care becaGserectional Health Services does
not provide timely in-person assessmehthe urgency of their need for
treatment, is not able to readily retrgeinformation from pretrial detainees’
medical and mental health recordad housing records, and does not
identify and appropriately treat manyepial detainees with serious mental
illness.

(Doc. 1634 at 43, 46-47.) Therefore, Baaph 57 of the Amended Judgment w
renumbered as Paragraph 7 of the Secondrdi®d Judgment and modified to state:

7. All pretrial detainees confineh the jails shall have ready
access to care to meet their serious oadind mental health needs. When
necessary, pretrial detainees confinadjail facilities which lack such
services shall be transferred to drewtjail or other location where such
services or health care facilities cae provided or &l otherwise be
provided with appropriate alteaitive on-site medical services.

(Doc. 1635 at 2-3.)
In addition to making detailed findingand entering the Second Amend¢

Judgment on October 22, 2008, the Coudeoed the parties to confer immediate

regarding prompt compliance and to submitustaeports. A status conference was he

on December 5, 20080n January 9, 2009, a hearing was held regarding Defends
progress toward compliance tivithe nonmedical podns of the Second Amendes
Judgment. On January 28, 20@@on stipulation of the piges, the Court appointed 3
medical expert and a mental health expertserve as independent evaluators
Defendants’ compliance with the medical améntal health provisions of the Secor
Amended Judgment. In June 2009, the €bagan receiving quartg reports from the
experts. By April 2010, the Court concludeatthsignificant areas of failure to comply
with the Second Amended Judgment's medical and mental health requirements re
and ordered the parties to jointly “devel@pproposed procedure for achieving af
demonstrating Defendants’ complete coraptie with the Second Amended Judgmen
(Doc. 1880 at 3—4.) In the April 7, 2010 Orditwe Court stated: “The Court’s purpose

to set a procedure by whichlifaompliance with the Secomdimended Judgment is eithe
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confirmed or specific implementing remeder® ordered and complied with by the e

of this calendar year.”ld. at 4.)

nd

On July 30, 2010, the parties filed a joint report stating each party’s posjtion

regarding the status of Defendants’ commiia with the medical and mental heal
portions of the Second Amended Judgmefihe parties agreed to a procedure f
achieving compliance witlthe Second Amended Judgment regarding the medical
mental health issues thatmained disputed. Thendependent evaluators woul
determine whether Defendants were full compliance with the Second Amende

Judgment, and if Defendants were found ndiean full compliancevith any provision,

the evaluators would submit detailed progbsemedies and timetables for remedigl

action to bring Defendants into full complige. If neither party objected to a
evaluator’s finding and remedial recommetnal® the finding and remedy would bg
adopted as an order of the Court. The €Cauuld resolve any objections after hearir]
evidence on the relevarsisues. But this procedure never was implemented.

In January 2011, the parties reported Ddénts’ disagreement with two of th
independent evaluators’ recommendations,ibbuiune 2011 the pi@es jointly reported
that an evidentiary hearing regarding meddarad mental health remedies was no long
necessary. On June 7, 2011, Defendaitdsl 2 motion to terminate the nonmedic
provisions of the Second Ameéed Judgment. An evidentiaigaring on the motion was
set, and the parties conducted extensigealiery. However, on October 12, 2011, tl
parties stipulated that certain nonmedipabvisions should be mminated and others
should remain in effect witut an evidentiary hearing. The stipulation stated t
Defendants would renew the motion to teratenthe remaining nonmedical provisior
after April 1, 2012, and #t Plaintiffs would not entest the renewed motion i
Defendants successfully accomplished certpals for the period November 1, 201!
through March 1, 2012.
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On April 24, 2012, Defendants moved terminate the rensaing nonmedical
provisions of the Second Amended Judgmant] Plaintiffs did not oppose the motior
On May 24, 2012, Defendantsiotion was granted, and thogmvisions of the Second
Amended Judgment that remained in efffevere restated irthe Third Amended

Judgment. The remaining substantive provisions were:

2. Defendants shall provide a receiving screening of each
pretrial detainee, prior to placementasfy pretrial detainee in the general
population. The screemgrwill be sufficient to iéntify and begin necessary
segregation, and treatment of thosgh mental or physical illness and
injury; to provide necessary medicatiathout interruption; to recognize,
segregate, and treat those wittommunicable diseases; to provide
medically necessary special dietadao recognize angdrovide necessary
services to the phy=lly handicapped.

3. All pretrial detainees confineimh the jails shall have ready
access to care to meet their serious na@dind mental health needs. When
necessary, pretrial detainees confiniedjail facilities which lack such
services shall be transferred to drewtjail or other location where such
services or health care facilities cae provided or &l otherwise be
provided with appropriate alteative on-site medical services.

4, Defendants shall ensure that the pretrial detainees’
prescription medications are provideihout interruption where medically
prescribed by correctional medical staff.

(Doc. 2094.)

In October 2012, the independent ewndbrs visited the jails, conducte
interviews, and reviewed medical records. Jamuary 2013, the ewaltors reported that
Defendants had made significant progressard compliance wittithe Third Amended
Judgment, and the evaluedo provided specific recommendations for achievi
substantial compliance. In June 2013, Ddbnts filed a status report describing the
efforts to address the evaluators’ conceand identified certain recommendations wi
which they disagreed. In response, Riffs identified recommendations for which

Defendants had not shown evidence of compkaand also challenged the accuracy
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some of Defendants’ assertions abotlteir compliance with the evaluators
recommendations.

On August 9, 2013, Defendants movedeominate the Thirdmended Judgment.
The Court ordered that for edce to be relevant to timeotion, it must tend to show
whether any current and onggi constitutional violation existed on August 9, 2013.
addition to filing briefs and atements of facts with spprting exhibits, the parties
presented evidence and argument ferdstys in February and March 2014.

On September 30, 2014, the Court made detailed findings of fact and concld
of law regarding whether and to what estt@rospective relief in the Third Amende
Judgment should be terminateth many instances, Defendants demonstrated they
recently adopted or revised policies andgadures designed toorrect deficiencies
identified by the independent &wuators and/or Plaintiffsbut they were unable tg
produce evidence that the revised policies andqutures had been fully and consisten
implemented or thathe identified systemic deficieres had been corrected. Fc
example, an expandedeetronic integrated health screfw the receiving screening a
intake was implemented on August 5, 2013y daur days beford®efendants filed their
motion to terminate. Defendants also depel a new electronic health records syste
but it was not fully implemeed until September 2013, aftthe relevant evidentiary
period. Because Defendantsl aiot prove compliance with qrof the three substantive
paragraphs of the Third Amended Judgmeet, sufficient screening at intake, read
access to care for serious medical and mewetin needs, and contiity of prescription
medications, the Court found that the prospeaelief ordered in those three paragrap
remained necessary toroect current and ongoingpnstitutional violations.

Also on September 30, 2014, after six eailr reviewing evidence, expert opinior
and legal argument regarding conditions in the Maricopa County Jails, and after allg
both parties opportunity to @pose remedies to correabnstitutional deficiencies, the

Court ordered remedies that did not exactly track constitutional standards but
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practical, concrete measures necessargyotoect constitutional wilations. Defendants
were ordered to, within 60 days, adopt n@vlicies or amend existing policies regardir
31 specific requirements for providing medical and mental health care, implemer
policies within 150 days, colkeé and summarize compliancetaldor a period of 180 days
after implementation of the policies, angport documentation showing completion (
each stage. The Court statéifi, Defendants complywith this Order and its deadlines
within one year thewill demonstrate that prospective relief no longer remains neces
to correct any current and ongg violation of Plaintiffs’constitutional rights, and Court;
ordered relief may be terminated before BidrRA permits another motion to terminate
(Doc. 2283 at 5960.)

Therefore, Paragraphs 2, and 4 of the Fourth Amended Judgment continued
prospective relief in the Tid Amended Judgment, and rBgraph 5 of the Fourth
Amended Judgment defined specificalljwh®efendants would prove their complianc
with Paragraphs 2, 3, and ®aragraph 5(a) identified the 31 specific requirements
providing medical and mental health care tlvate expected to beme institutionalized
through appropriate policies, diafy, training, and monitoring.

On October 14, 2014, Plaintiffs movddr reconsideration of five remedia
provisions of the Fourth Amended Judgme®n December 10, 2@, the Court granted
Plaintiffs’ motion in part, amended one o€tB1 subparagraphs ofregraph 5(a) of the
Fourth Amended Judgment, and enteredRkeeised Fourth AmendeJudgment. (Doc.
2299.)

In January 2015, the Courtacified that Plaintiffs’ cousel were permitted to tour
the jail facilities, speak witlpretrial detainees and staff, review records on-site, i

review copies of records off-site upon reassearequest. It further stated that th

g
it th

sary

the

e

for

and

e

Revised Fourth Amended Judgment “requibefendants to meet a series of deadlines

and anticipates that Plaintiffs will prompthring to the Court’s attention any perceive
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lack of compliance with each requirementDoc. 2309.) On September 14, 2015, t
Court further explained Plaintiffs’ role:

[T]he time for monitoring Defendantsompliance actions required by the
Revised Fourth Amended Judgment began in December 2014 when
Defendants filed their newly adopted mvised policies. It continued
through the 180-day periolhen Defendants were required to demonstrate
their implementation of those polisie Plaintiffs’ counsel has had
opportunity to condect on-site tours and inteews as well as off-site
record reviews to confirm that Defemds are in fact dag what they say
they are doing. Data collection forA8ays enabled Defendants to monitor
implementation, make any needed ections, and satisftheir burden of
proof. Defendants’ September 15, 80kport will be a summary of the
compliance data, which Plaintiffs machallenge. But Plaintiffs do not
need additional counsel to begimvestigation of potential constitutional
violations after the report is filed.To be clear, this litigation is now
strictly limited to whether Defendants have satisfied the requirements

of Paragraph 5 of the Revised Fouh Amended Judgment. Plaintiffs’
class counsel has noauthority to investigate any potential
constitutional violations outside of Paragraph 5.

(Doc. 2331, emphasis added.)
On September 15, 2015, Defendants fieteport of the data they had collectg

and summarized pursuant to the Revised thoimended Judgment. On September 1

2015, the Court ordered Defendants tie fa supplemental report regarding sevq
subparagraphs of Paragraph)5gxplaining why the repodecompliance rates should b
considered sufficient to establish proof compliance. On September 25, 201
Defendants filed a supplemental reporOn October 15, 2015the Court granted
Plaintiffs’ request that they be permittedfile their response t®efendants’ compliance
reports by January 12016. The Court further orderedatiPlaintiffs’ response addres
only whether Defendants had demonstratadm@nce with Paragraph 5 of the Revisq
Fourth Amended Judgment redd to each of the 31 subpgraphs of Paragraph 5(a):

The Revised Fourth Amended dfyiment required Defendants to
collect and summarize data for a peraddlL80 days that showed the extent
to which Defendants were complyingth the Revised Fourth Amended
Judgment and to file a report ofetldata collected and summarized on
September 15, 2015. (Doc. 2299.) eT@ourt clarified that Defendants’

-10 -
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report should address the 31 sulagaaphs of Paragph 5(a) of the
Revised Fourth Amended Judgmentplaining what and how data was
collected to determine compliance andaivlevel of compliance was found.
(Doc. 2332)) ....

Plaintiffs’ response to Defendants’ compliance reports will be
limited to addressing whether Defenti® have demonstrated compliance
with the 31 subparagraphs of Paragraph 5(a) of the Revised Fourth
Amended Judgment. The time has expired for Plaintiffs to object to the
policies and procedures adopted oreaded to complyith the Revised
Fourth Amended Judgment and the actions taken to implement each of the
policies €.g, hiring staff, training, modifyng facilities), which Defendants
reported December 16, 2014, dddrch 16, 2015, respectiveOnly two
issues remain to be decided: (1) whether Defendants’ compliance
reports accurately portray the extentto which the relevant policies and
procedures have been implemented an(2) whether the reported levels
of compliance demonstrate that theeemedies ordered by the Revised
Fourth Amended Judgment have ben sufficiently implemented to
resolve the systemic deficienciegreviously found by the Court. (See
Findings of Fact and Condions of Law (Doc. 2283).)

(Doc. 2344, emphasis added.) Plaintiffouad for reconsiderain of that order,

requesting opportunity for Plaintiffs andeth experts to review individual medical

records off-site and to condwetsite visit at the Jails to review medical records.

The Court granted Plaintiffs’ motion foreconsideration to the extent tha
Plaintiffs’ counsel and their medical expensre permitted to reviewdividual medical
records on-site within certailimitations, Defendants wengermitted to produce pape
copies of some of the requested recordd, Rlaintiffs’ time to repond to Defendants’
compliance reports was extended to Febridy2016. The Court further ordered th
Plaintiffs’ records review fous on the accuracy of Defendants’ compliance reports
the significance of any lack of sgpliance. The Court explained:

To clarify, at this stage of the litgion, the question is not whether the
remedies ordered have in fact resd the previouslyfound systemic
deficiencies, but whether the remedmese been implemented consistently
enough. What is “enough’ context-specific. The Court has already
determined that adequate compliace with the spedic standards
previously stated will meet mhimum constitutional standards. The

-11 -
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(Doc. 2352, emphasis added.)

records, Plaintiffs’ time taespond to Defendants’ compiige reports was extended t
April 1, 2016. In addition to filing a respse, Plaintiffs alsoilied a Motion to Enforce
the Revised Fourth Amended Judgment an#lotion for Evidentiy Hearing. On
February 15, 2017, oral argument was Hean Plaintiffs’ motions and Defendants

compliance with the Revised Fourth Amended Judgment.

demonstrated compliance with certain subgeaphs of Paragrapb(a) of the Revised

Fourth Amended Judgment, and found Defnts had not demonstrated complian

Court will not go behind those determinations in the current proceedings,
and Plaintiffs will not be granted discovery to attempt to argue and
prove some other measure of constitutional requirements.This case

has always been about systemic failures amounting to constitutional
violations. Proof of sme individual failures does not establish systemic
constitutional failures, and discoverygeeding mere individual failures is
not warranted.

In its September 30, 2014 FindingsFact and Corlasions of Law,
the Court explained that becauBefendants had nathown they had
resolved certain systemic deficiencifer six years, it was necessary for
the Court to craft remedies to correcnstitutional violations. (Doc. 2283
at 6.) After giving Plaintiffs andefendants opportuty to propose and
debate specific remedies, the Conilered “remedies that do not exactly
track constitutional standards but tleae practical measures necessary to
correct constitutional violations.” Id. at 59.) Each remedy was
intentionally written to provide a cleatandard by which compliance could
be decided even though the Eigl#hd Fourteenth Amendments do not
demand a particular action. Therefore, the Court will evaluate
Defendants’ compliance with the 31 subparagraphs of Paragraph 5(a)
of the Revised FourthAmended Judgment exac¥ as they are written.

However, Plaintiffs are not requirdd accept as true Defendants’
assertions about their mpliance. They are entitleto examine how data
were collected, whether the reportedadavere relevant to the ordered
remedy, and whether the datashsufficient compliance.

After several delays in providing Plaiifis with copies of requested medica

On March 1, 2017, the Court deniedaintiffs’ motions, found Defendants ha

-12 -
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with subparagraphs (17), (2@22), (23), (24), (25), (26)2{), (28), and (29). The Cour
ordered Defendants to collegtchasummarize data for the montfsApril, May, and June
2017 that showed the exteto which Defendants had complied with the followin
subparagraphs of Paragraph 5(a) of the $&viFourth Amended Judgment: (17), (2(
(22), (23), (24), (25), (26), (27), (28), and (29). To avoid any tbjes by Plaintiffs to
Defendants’ evaluation methodology, the Gaundered Defendants to meet and conf
with Plaintiffs by March 17, 2017, regand Defendants’ plan for collecting anc
summarizing data to show cotigmce with the idetified subparagraphs. Deadlines fq
reporting compliance summariessdosing raw data, and addiial briefing were set.

On March 1, 2017, the Court alsodered that upon reasonable notice
Defendants, during April, Mayand June 2017, Plaintiffs’ counsel and experts w
permitted to tour the Maricop@ounty Jails facilities, speakith pretrial detainees ano
staff, and review records related to subpanglgsa(17), (20), (22), (23), (24), (25), (26
(27), (28), and (29). Subseauily, deadlines were extended germit Plaintiffs to tour
the Maricopa County Jails facilities, speakhapretrial detainees and staff, and revie
records on-site and off-site through Decemdizr2017. Plaintiffs’ counsel and expert
also were provided remote access to this’Jeectronic medical records system throug
December 22, 2017. Plaintiffsequest to photograph amd/video record cells and
anterooms holding prisoners in the Mentaalh Unit and the Jailfockdown units was
denied.

On March 16, 2017, Defendants prbed a written plan for collecting ang
summarizing compliance data for review anchsideration by Plaintiffs. Defendants
proposed plan included proposed procedurpolicies, implementation plan, dat
collection methods, and sampleports for each of the tgpertinent subparagraphs o
Paragraph 5(a) of the Revisedurth Amended Judgment. ®tarch 17, 2017, Plaintiffs
and Defendants telephonically conferred regayd»efendants’ proposed plan. Plaintiff

did not communicate to Defendants or to trmu that they had any objections to th
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proposed methodologies for evaluating Defenstacompliance withthe ten pertinent
subparagraphs of Paragraph 5(athef Revised Fourth Amended Judgment.

On July 28, 2017, Defendants filedeth Report Regardin@orrective Actions,
Compliance Data Collection drCompliance Data Summaries for April, May, and Ju
2017. (Doc. 2417.) OAugust 2, 2017, Defendants serveiintiffs with the raw data

summarized in Defendants’ compliance repoi®@n September 8, 2017, Defendants

supplemented their production of raw datan September 29, 20,1Defendants filed a
supplemental report regarding compliance vgtibparagraph (17) of Paragraph 5(a)
the Revised Fourth Amendedd@yment and produced to Ri#ffs a supplement of the
raw data summarized in Defendants’ compliance reports. (Doc. 2425.) On Nove
16, 2017, Defendants again supplemenmiedt production of raw data.

On December 22, 2017, Plaintiffs filedethresponse to Defendants’ compliang

reports, a Motion to Enforce Fourth Amedd&udgment and for Additional Relief, and

ne

of

Mb

L€

a

Motion to Re-Open Discovergnd for a Scheduling Order. Plaintiffs’ response and

motions are duplicative in many respects, Wilt be addressed separately. Defendar
moved to strike Plaintiffs’ reply in suppoxf their Motion to Enforce because it
constituted an unauthorizedr-reply regarding Defeadts’ compliance reports.

On June 21, 2018, oral argument waarteon Defendantsompliance reports
and all pending motions. On June 2218, Defendants were granted leave
supplement their compliance reports regardingparagraphs (22hd (23) of Paragraph
5(a) of the Revised Fourth Aanded Judgment. On July 13, 2018, Defendants filed t
supplemental report regarding subparagra(#®) and (23). Plaintiffs’ request fol

additional discovery was granted, and Ri#is’ time to respond to Defendants

supplemental report and Defendants’ tin@ reply were extended. Thereforg

Defendants’ compliance with subparagrapB)(and (23) of Paragraph 5(a) of th
Revised Fourth Amended Judgmaeurilt be decided by a later order.
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lll.  PLAINTIFFS’ MOTION TO EN FORCE THE REVISED FOURTH
AMENDED JUDGMENT (DOC. 2434) AND DEFENDANTS’ MOTION TO
STRIKE PLAINTIFFS’ REPLY (DOC. 2451)

Plaintiffs’ Motion to Enfoce the Revised Fourth Amended Judgment is a mof

to reconsider the Court’s previous ngs, particularly the procedure by whic

Defendants would prove compliance withe Revised Fourth Amended Judgmennt.

Defendants’ response is thrpages long. Rather thanpporting Plaintiffs’ Motion to
Enforce, Plaintiffs’ 11-page pdy, plus 38 pages of dectdions, expressly responds t
Defendants’ reply in suppoxf their compliance reports—inther words, Plaintiffs’
reply to the Motion to Enfae primarily consists of annauthorized sur-reply to the
compliance briefing.

Plaintiffs contend that regardless Défendants’ compliance with subparagrap
of Paragraph 5(a) of the fsed Fourth AmenakJudgment, the Court is not permitte
to terminate the Revised &ah Amended Judgment unless Defendants prove t

compliance with Paragraph 3, which states:

3. All pretrial detainees confinenh the jails shall have ready
access to care to meet their serious oa@dind mental health needs. When
necessary, pretrial detainees confined in jail facilities which lack such
services shall be transferred to drewtjail or other location where such

services or health care facilities che provided or sl otherwise be
provided with appropriate alteative on-site medical services.

(Doc. 2299.) The Court has rejected Plaintiffs’ contention on multiple occasions.
As summarized above, afteseveral rounds of assessment and improveni

efforts, the Court concluded that it was necas$a define clear, measurable standar

by which Defendants’ compliance with Parggra 2, 3, and 4 wodlbe determined.

Paragraph 5 was ordered tdaddish how Defendants woupmtove their compliance with

the Revised Fourth Amended Judgment. e T@ourt has repeatedly explained thiat

Paragraph 5 defined exactly how Defertdamould prove their compliance with
Paragraphs 2, 3, and 4 thle Revised Fourth Amendeddiyment and that Defendants

compliance will be assessed based on specifieauelthe parties present relevant to t
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subparagraphs of Paragraph 5. For exanmieSeptember 14, 201the Court stated:
“To be clear, this litigation isiow strictly limited to wheter Defendants have satisfie
the requirements of Paragraph 5 of theviBed Fourth Amended Judgment.” (Do(
2331.) On November 25, 201t&e Court stated: “The Court has already determined

adequate compliance with tlspecific standards previousbtated will meet minimum

constitutional standards.” (Doc. 2352 a) 2Further, the Court has stated that |i

Defendants demonstrated compliance, Couered relief may be terminated. (Dof
2283.)

Yet Plaintiffs continue to seek unfo&es exploratory litigaon to prove that

Defendants are in violation ¢taragraph 3 of the Revisédurth Amended Judgment]

Plaintiffs’ Motion to Enforce the Revised &th Amended Judgment asks the Court
order mental health expert Dr. Kathryn Bsitio assess Defendant®mpliance with the
Revised Fourth Amended Judgrhand to “recommend addition@emedies (if any) that
are necessary to correct alln@nt and ongoing violations.(Doc. 2434 at 17.) At the
same time, Plaintiffs assert, “There are mawrent and ongoing viations that have not|
been resolved by ¢hexisting relief and require additional remediesld.)( Plaintiffs’
Motion to Enforce disregard#ie fact that the Court @&ady assessed the existence
constitutional violations; considered the fes’ proposed remedies; ordered specil
remedies; provided Plaintiffs extensive axdo the Jails’ recordfqretrial detainees,
staff, and raw data supportim@efendants’ compliance reportsnd ordered Plaintiffs to
respond to those reports.

In addition, Plaintiffs’ Maion to Enforce the Revisd@ourth Amended Judgmen
essentially seeks reconsideratiof subparagraph (20) of Rgraph 5(a) of the Reviseq
Fourth Amended Judgmenthich states: “MCSEwill consult with CHS mental health
staff before placing a seriously mentally illepial detainee in any type of segregats

confinement.” Plaintiffs contend thahe Court should prohibit housing serious

! MCSO means Maricopa Qoty Sheriff's Office.
2 CHS means Correctional Health Services.
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mentally ill pretrial detainees in single lisewith extremely limited or no access tp
recreation, fresh air, and sunlight. HowevVgs]rospective relief in any civil action with
respect to prison conditions $hextend no further than nesgary to correct the violation
of the Federal right of a particular plaffitor plaintiffs.” 18 U.S.C. 8§ 3626(a)(1). In
crafting the remedies ordered by the Red Fourth Amended Judgment, the Court

sought to hold medical and tdation staff accountable fanaking reasoned decision

[92)

based on professional judgment and safaty security considerations without imposing

rigid rules for which exceptions might exist.

Plaintiffs also disagree with subparagraphs 5(a)(22)-(26), which reduire

Defendants to adopt certain policies and nejaonsultation between MCSO and mental
health staff before certain actions are tgkbecause they disagree with the revised
policies and/or they believe the policiesveanot been consistently implemented.
Plaintiffs had a great deal of time to objecthe policies and did not. Further, Plaintiffis
were ordered to respond to Defendant®dmpliance reportswith evidence of
noncompliance. They filed a responsetlie compliance reportand do not need to
repeat assertions of noncompla in a separate motion.

Plaintiffs’ Reply in Support of Thei Motion to Enforce Fourth Amended
Judgment and for Additional Relief (Doc. 244%pressly responds to Defendants’ reply
in support of their compliance reports. uBh Plaintiffs’ Reply constitutes a sur-reply
which Plaintiffs did not seek dve to file. In response t0efendants’ motion to strike
Plaintiffs’ reply, Plaintiffs admit there is “substantiabverlap between the parties
respective compliance reports and Plaintifsforcement motion” and that both address
“whether Defendants have demonstratedirtttompliance withthe Fourth Amended
Judgment.” (Doc. 2452 at 3.) Plaintiffsaladmit, “The reply responds to argumernts
raised by Defendants, anddbjections and challenges madethe experts’ findings and
methodology related to Defendants’ complianeith the Judgment.” And Plaintiffs’

reply supporting their enfoement motion explicitly cites to Defendants’ reply

-17 -
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supporting their compliance repartPlaintiffs rationalize that they were permitted to fi
a reply supporting their enforcement motitime enforcement motion essentially cove
the same content as the comptia reports, and therefore thegn use their right to file a
reply supporting their enforceant motion as an opportunitg rebut Defendants’ reply
supporting their compliance report. The argotrdemonstrates th&faintiffs’ Motion to
Enforce is duplicative and uncessary and that Plaintiff' sigporting reply is improper.

“The Court will ordinarily deny a motion faeconsideration aén Order absent a
showing of manifest error or a showing of niaets or legal authoritthat could not have
been brought to its attentionrkar with reasonable diligence.LRCiv 7.2(g). Plaintiffs’
Motion to Enforce seeks reconsrdtion of orders issued more than three years ago
repeatedly restated. Théyave not shown manifest error, new facts, or new le
authority.

Therefore, Plaintiffs’ Mtion to Enforce the RevigeFourth Amended Judgmen
and for Additional Relief (Doc. 2434) will béenied. Further, Dendants’ Motion to
Strike Plaintiffs’ Reply to the Motion to BEorce and DeclarationfDoc. 2451) will be
granted.

IV.  PLAINTIFFS’ MOTION TO RE -OPEN DISCOVERY AND FOR A
SCHEDULING ORDER (DOC. 2435)

Plaintiffs request that the Court re-opgiscovery and set deadlines for discove
and submission of evidence regardinghether there are current and ongoir
constitutional violations as to mental healkbrvices at the Mamopa County Jails,
repeating much of their August 2, 20Motion for EvidentiaryHearing (Doc. 2380),
which the Court deniedn March 1, 2017 (Doc. 2404). Adbgh Plaintiffs insist that
they have not asked fan evidentiary hearing this time, they contend thatCourt must

“take evidence as to curreand ongoing conditions” beafe terminating the Revised

Fourth Amended Judgment and imply that pnecedures ordered by the Court do not

constitute “taking evidence a@s current and ongoing comidns” to determine whether

there are current and ongoingnstitutional violations regarding mental health services

-18 -

=

e

and

gal

'y
19

at




© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

the Maricopa County Jails. Plaintiffs furth@ntend that “even if the Court were to fin

that Defendants have fully coirgd with the provisions othe Judgment, they would not

be entitled to termination of all relief, durrent and ongoing ostitutional violations
persist.” (Doc. 2435 at 4.) Plaintiffs’ Mot to Re-Open Discovelg an extension of
their Motion to Enforce, apping the same reasoning tcsjify additional discovery not
limited to Paragraph 5 of the Rsed Fourth Amended Judgment.

Implicitly relying on Paragraph 3 of é¢hRevised FourttAmended Judgment,
Plaintiffs assert: “The Fourth Amendeddgment covers the entire continuum of ment
health care. (Doc. 2299.) Since Plainttdfs not concede compliance with any provisic
of that Judgment, the Court muske evidence as to all maditions related to Plaintiffs’
mental health claims under tReRA.” (Doc. 2447 at 4.) RIntiffs further contend that
the Court cannot terminate the Revised Hod/mended Judgment based on the existi
record because it is “restricted to a smailbset of issues within the mental heal
claims.” (Doc 2447 at 2.)Plaintiffs essentially seek reasideration of orders issue(
more than three years ago and repeatedly egstatorder to launch broad investigation
of “the entire continuum of mental healtare” in the Maricopa County Jails. A
explained above, since 2008 Plaintiffs h&wael extensive opportunity to investigate “th
entire continuum of mental health care” anghtopose remedial relief, and the Court h
reduced the scope of this case as Defendaus demonstrated compliance. Plaintif
have not shown manifest error, new $ctor new legal authority to justify
reconsideration of the Court’s prior rulingSeeLRCiv 7.2(Q).

Plaintiffs also contend théte evidentiary recortlefore the Court is not “current.’
Under the PLRA, upon motion ahy party or intervener,

Prospective relief shall not terminate if the court makes written findings
based upon the record that prospecteleef remains necessato correct a
current and ongoing violation of the dezal right, extendso further than
necessary to correct the violatiaof the Federal right, and that the
prospective relief is narrowly drawn atite least intrusiveneans to correct
the violation.
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18 U.S.C. 8§ 3626(b)(3). Beforelling on a motion to termate, the court must inquirg
into current conditions at a prisorilmore v. California 220 F.3d 987, 1008 (9th Cir

2000). “The record” irg 3626(b)(3) means “feecord reflecting conditions as of the time

termination is sought.’ld. at 1010.

Defendants filed their most recent tiom to terminate prospective relief ol
August 9, 2013. A six-day evidentiary hiegr was held in February and March 201
Evidence was considered relevant if it teshde show whether any current and ongoir
constitutional violation existed on August 2013, the time termation was sought.
Parties were ordered to propose remedgesorrect constitutional deficiencies. O
September 30, 2014, the Court made detailedirigs of fact andanclusions of law and
denied Defendants’ motion to terminate pective relief. Thusthere is no pending
motion to terminate prospective relief, but #hés a Court-ordered plan for Defendants
correct and prove correction gfystemic constitutional violations that were identifig
based on the record reflecting conditions agadust 9, 2013. The Court also directe

Plaintiffs to monitor Defendds’ compliance actions andgmptly bring to the Court’'s

attention any perceived lack obmpliance with each requirentesuch as incomplete of

inadequate revision of policies.
Institutional change is coripated. Proof of actual stitutional change requireg
data collection over a period of monthsygplsummarizing and reporting. Revision (

data collection methods is sometimes necess@gsting the accuraayf data collection

9

to
d
d

and summarizing requires additional time. With each round of implementalion,

assessment, and reporting, Plaintiffs havguested and receivedtersions of time to
tour the Maricopa County Jaifacilities, speak with pretriadletainees and staff, reviey
records, and file their response to f@®wlants’ compliance reports. Plaintiffs
interpretation of “current” as requiring r@@ning of discoverymmediately before the
Court determines whether to terminate angv@ions of previouslhordered prospective

relief would make it impossible to evdrave a record of “current” conditions o
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demonstrable proof that centions had become institutidizad. And it would ensure
eternal judicial oversight dhe Maricopa County Jails.

Therefore, Plaintiffs’ Motion to Re-OpeDiscovery and for a Scheduling Order
(Doc. 2435) will be denied.

V.  COMPLIANCE WITH THE REVISE D FOURTH AMENDED JUDGMENT
As previously stated:

Only two issues remain to be dealdg1) whether Defendants’ compliance
reports accurately portray the extent to which the relevant policies and
procedures have been implemented §2) whether the reported levels of
compliance demonstrate that the remedordered by the Revised Fourth
Amended Judgment have been sudiintly implemented to resolve the
systemic deficiencies previdydound by the Court.

(Doc. 2344 at 3; Doc. 2404 4P.) On March 12017, upon review afhe evidence, the
Court found that Defendants had demonsttatompliance with the Revised Fourth
Amended Judgment except with respecthe following subparagraphs of Paragraph
5@): (17), (20), (22), (23), (24), (2526), (27), (28), and29). The Court now
considers evidence Defendants collected in April, May, and June 2017 and Plaitiffs
response to determine whether Defenddmdse demonstrated compliance with the
requirements of subparagraphs (17), (20), (€3), (24), (25), (26), (27), (28), and (29).
Plaintiffs’ response did not address subparawa27), (28), and (39 Plaintiffs have
therefore waived any objection to Defants’ assertion of compliance wit
subparagraphs (2728), and (29).

The Court gives little weight to Plaiffs’ belated contention that Defendants

—

compliance assessments have “serious metbgatal flaws.” Defendants were ordered
to meet and confer with Plaintiffs by M&rd 7, 2017, regarding éhmethodology to be
used for collecting and summarizing compliadeg¢a so that any abgtions by Plaintiffs
could be resolved before Defdants began collecting dataApril 2017. Plaintiffs did

not object to or disagreeitlhy Defendants’ proposed mettmogy. Any objections that

could have been made by Plaintiffs beféyaril 2017 are therefore waived. Howevef,
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the Court considers and determines whethedtita Defendants report they collected and

summarized does in fact demonstrate coamgle with subparagrapl{s7), (20), (22),
(23), (24), (25), (26), (27), (28), and (2#)the Revised FourtAmended Judgment.

A. Subparagraph 5(a)(17): Defendantsvill adopt and implement written
criteria for placing pretrial detainees in each level of mental health
care, including subunits within the Mental Health Unit.

CHS Standard Operating Procedure 045-Basic Mental Health Services’
provides the written criteria for placing pretrial detaifiéeseach level of mental healtt
care, including both within and outside ottMental Health Unit. The level of care i
documented in the electronic health recosgistem with a mental health assessmé
form, a psychologist progress nosémd/or a sick call form.

1. General Population

Subparagraph 5(a)(17) of the Revis€durth Amended Judgment require
Defendants to “adopt and implement written crédar placing pretrial detainees in eag
level of mental health care.” It does najuege Defendants to justify the appropriatene
of individual level of care placements.

CHS Standard Operating Procedure J-G<0), as revised ir2016 and 2017,
defines three levels of care for mental hea#thvices provided in general population:

a. B (Basic) for individuals with current mental health symptoms but
minimal mental health risk and minimum to medium Recidivism
Risk Score (RRS).

b. S (Supportive) for individuals with mental health symptoms and
medium mental health risk and medium to high level RRS.

C. | (Intensive) for individuals at gh mental health risk due to more
serious, often enduring, mental afth symptoms and other risk
factors, such as self harmirgehavior, requiring more frequent
assessment, treatment and monitoring.

(Doc. 2417-1 at 89-90.)

® Although the Revised Fourth Amendedidgment applies only to pretrial

detainees, Defendants’ medical and mergalth care records do not distinguish betwe
sentenced and unsentenced patients.
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To prove compliance with subparagrapta)(17), Defendants generated a report

of all inmates on the mental health caseload that showed whether each inmaie w

assigned a level of care. Defendants repdtiat during April, Mg, and June 2017, §
total of 4,204 patients were sely mental health staff. Qhose, 4,116 (97.91%) had

recorded level of care, which includ#uk rationale for the level of cate.

Plaintiffs now object to Defendantg&valuation methodology for subparagraph

5(a)(17) because it did not include reviewiodividual health care records to asse

whether the assigned level of care wagrapriate and timely assigned. Howeverr,

Plaintiffs were provided mportunity to review and object to Defendants’ evaluati

j92)

methodology before Defendartiegan collecting compliance data, and Plaintiffs did not

raise any objections.
2. Mental Health Unit

Defendants reported that every patient ¢op@nrolled and housed in the Menta

Health Unit for April, May, and June 2017 warslered to a specific level of care and th
the rationale for the level @lre for each patient was docurtezhin the electronic health
records.

In December 2014, CHS Standard Gytiexg Procedure G-04(C)(7) defined

admission criteria for four types of subunighin the Mental Health Unit and directed

that patients be transferred to a stepdowlpistric unit when they could be managed
a less intensive level of care. CHS Standap#rating Procedurd&G-04(F), as revised
in 2016 and 2017, does not refer to spedibasing units within ta Mental Health Unit,

but instead defines three levels of care, usiregsame criteria as the previous version,

and omits the fourth. (Do417-1 at 84.) Uder the current policy, psychiatri¢

providers determine patients’ level of carendoct clinical assessments to determine

patients’ level of care should lsbanged, and enter orders &irchanges in level of care

* These numbers include boplatients housed in general population and patie
housed in the Mental Health Unit.
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Because a patient may move through all leeélsare in the same housing unit, there
not an unreasonable risk that patients will betprovided opportutyi to stabilize with
less intensive care before discharge from the Mental Health Unit.

Defendants assert that all patients admiteethe Mental Health Unit are initially
placed at level of care 1. Therefore, ihat surprising that 100% of patients admitted
the Mental Health Unit hadracorded level of care.

Subparagraph 5(a)(17) of the Revis€durth Amended Judgment require
Defendants to “adopt and implement written critéor placing pretrial detainees in eac
level of mental health care, including subumiishin the Mental Health Unit.” It does
not require Defendants to designate subuwithin the Mental Health Unit or to link

level of care placement to housing assignineSubparagraph 5(a)(17) also does 1

require Defendants to justify psychiatric prdeis’ determinations of specific patients

levels of care, including whieer and to what extent psyduaxial rehabilitation services
are provided.

Defendants have shown that they hasudficiently implemented the remedy
described in subpagraph 5(a)(17).

B. Subparagraph 5(a)(20): MCSO will consult with CHS mental health
staff before placing a seriously mentallyll pretrial detainee in any type
of segregated confinement.

CHS Standard Operating Procedure 0%E*Segregated Inmates” requires th

“MCSO contact[] Mental Health Staff beforeaping any SMI patient in segregation” and

that “Mental Health Staff review healthcards for all patients designated as serious
mentally ill before patients are placedsegregation.” MCSO pialy DI-3 “Restrictive
Housing Operation” states:

C. CHS staff will be consulted befopacing an inmate into any type
of restrictive housing, as speeii in this Policy. If immediate
placement is necessary due to safetyg security reasons, CHS shall
be contacted immediately following the placement.

D. Upon placing an inmate intosteictive housing detention personnel
making the placement shall review the “Comments” section of the
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inmate’s Booking Recorah the Jail Management System (JMS). If
there is a comment designating theate as “Seriously Mentally Il
(SMI)” or “Mental Health Chonic Care (MHCC),” detention
personnel shall notify the Mentdlealth Unit and an on-duty
detention supervisor.

“Restrictive housing” is defireas “Any type of detentiothat involves: removal from
the general inmate population, whether vadmptor involuntary; placement in a locke
room or cell, whether alone @rith another inmate; and tlmability to leave the room or
cell for the vast majority ofhe day, typically 22 hours anore.” Although the CHS

policy does not expressly include pretriatadeees designated as Mal Health Chronic

Care, the MCSO policy does, and subpeaph 5(a)(20) imposes consultation

responsibilities on MCSO, not CHS.

For subparagraph 5(a)(2@efendants reported thtCSO generated a summar
report for the months of April, May, and Ju2@l7 that shoed the numbeof segregated
placements of pretrial detaas who were desigieal Seriously Mentally Il or Mental
Health Chronic Care and the number lobge placements for which MCSO consulté
with CHS mental health dfa These numbers slwed the followingcompliance rates:

96% in April, 94% in May, and 96% in Jun®efendants did not report the numbers

pretrial detainees who were considereddegregated placement but were not placed i

segregation after consultatioritawCHS mental health staff.

Plaintiffs disagree with specific provisie of CHS Standar@perating Procedure
J-E-09 and the methodology ass to determine complianée. They contend that
Defendants did not assess compliance with the substantive terms of their policy, s

whether CHS determined thab contraindications to seggation were present whel

> MCSO does not place pretrial detaineethim Mental Health Unit, and therefor
MCSO does not need to consult with CHS maéhkealth staff regarding placing pretriz
detainees in the Mental Health Unit.

® Plaintiffs were provided opportunityo review and object to Defendants
evaluation methodology before Defendariisgan collecting compliance data, arn
Plaintiffs did notraise any objections.
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medical records showed substantial historiesarfous mental illness. Plaintiffs als

@)

contend that many patient records showetrd@nation of segregion levels without
clinical justification or involvement of proders, rather than only mental health staff.
These criticisms are not relevant to cdiapce with subparagph 5(a)(20).

As stated above, “the Court will evataaDefendants’ compliance with the 3L
subparagraphs of Paragraph 5(a) of theigeel Fourth Amended Judgment exactly ps
they are written.” (Doc. 2352.) Plaifit§ do not dispute @t Defendants have
demonstrated compliance with the regomeamt that “MCSO will consult with CHS
mental health staff before placing a seriouslgntally ill pretrial detainee in any type of
segregated confinement.”

Defendants have shown that they hasudficiently implemented the remedy
described in subpagraph 5(a)(20).

C. Subparagraph 5(a)(22): A mental hedh provider or professional will
be consulted before each planned asof force or involuntary treatment
on a seriously mentallyill pretrial detainee.

Subparagraph 5(a)(23): Mental heah staff will be involved in the
implementation of any planned useof force or involuntary treatment
on a seriously mentallyill pretrial detainee.

During oral argument on June 21, 2018fddelants requested leave to supplement
their compliance reports regarding subparplgsa5(a)(22) and (23which they did on
July 13, 2018. Subsequently, Plaintiffguested additional discoweand extension of

1%

time to respond to Defendants’ supplememégdort. Therefore, the Court will decids

whether Defendants have proven sufficient npeéntation of the remedies described (in

subparagraphs 5(a)(22) and (23) in arlateder after completion of the additiong

discovery and reporting. The Court exgsly does not do so at this time.
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D. Subparagraph 5(a)(24): Defendnts will adopt and implement a
written policy regarding the use of discipline for behavior resulting
from serious mental illness.

Subparagraph 5(a)(25): Defendnts will adopt and implement a
written policy regarding the use of isolation in a disciplinary
segregation unit as a gaction against seriousy mentally ill pretrial
detainees.

Subparagraph 5(a)(26): Defendnts will adopt and implement a
written policy requiring that mental health staff be consulted
regarding discipline of any seriously mentally ill pretrial detainee.

“[M]aintaining institutional security angreserving internal order and disciplin

D

are essential goals that may require limptator retraction of the retained constitutional
rights of both convicted prisoneasid pretrial detainees.Bell v. Wolfish 441 U.S. 520,
546 (1979). “[T]he problems that arise tihe day-to-day opetian of a corrections
facility are not susceptible of easy solutiorRrison administratortherefore should be
accorded wide-ranging deference in the aidopand execution of picies and practices
that in their judgment are nesdito preserve internal ordand discipline and to maintair]
institutional security.”ld. at 547.

Previous to the Revised Fourth Amendedgment, the Defendants did not have a
written policy regarding the use of disciplif@ behavior resulting from serious mental
illness or a written policy regarding the usasafiation in a disciphary segregation unit
as a sanction against pretrdgtainees with serious mental illness. (Doc. 2283 at $3.)
The Defendants did not require that mentalltiestaff be consulted regarding discipline
of a pretrial detainee identified as having serious mental ilinéd9. The Court ordered

Defendants to adopt and implement such pegdicdut did not dictate the content of the

—

policies. To avoid arbitrargnd random discipline, Defenuta must state and implemer

standards for various levels of disciplipaactions against seriously mentally i

j

detainees. They muptovide consultation with mentélealth staff regarding propose
discipline and potential exacerbation of an itefeserious mental illness, especially the

use of isolation.
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CHS Standard Operating ProcedudeA-08(17) establishes the following

1. Written Policies and Procedues Regarding Discipline of

Seriously Mentally Il Pretrial Detainees

requirements for discipline fahe seriously mentally ill:

a.

CHS Standard Operating Procedure 09C) requires that “MCSO contact]]
Mental Health Staff before placing any Shdatient in segregation” and that “Mente
Health staff review and document considenasi regarding impact of segregation in tf

patient’s health record andgwide written considerations ddCSO.” It appears that the

isolation is used as a samctiagainst a seriously mentally ill patient, the Mental Hea

CHS Mental Health staff will ceive a written referral, Disciplinary
Action Report (DAR), from MCSO regarding discipline of any
seriously mentally ill patient.

CHS Mental Health staff will prvide recommendations to MCSO to
document on the DAR, including the following:

1. Assessment of relationshipragntal illness to the behavior

2. Potential impact of discipley particularly if the sanction
includes use of isolation in disciplinary segregation

3. Recommendations for MCSO’s consideration regarding
discipline
a. Dis Level 1 signifies no mental health

contraindications to the inddual receiving sanctions
as decided by MCSO

b. Dis Level 2 signifies that the individual's mental
illness may have contributetb the behavior and
should be considered IMCSO’s decision regarding
discipline

CHS Mental Health staff wiklocument the above assessment and
recommendations in the electrorfiealth record on MCSO-CHS
Correspondence form.

“written considerations” should state wheth@) “there are no contraindications t
segregation,” (2) “due to the patient’'s mentialess, isolation over time may contribut
to increased psychiatric distré'ssy (3) due to the severity dhe patient’'s mental illness

segregation is likely contraindicated.” d&lpolicy further requires: “When use @
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Staff will communicate any considerationsdarecommendations in writing specific t
the use of isolation as a sanction.”

MCSO policy DJ-2 establisseghe Inmate DisciplinarfProcedure, which includes
disciplinary hearings conducted by hearinggsants. Subsectidd)(E)(5) of the policy
states:

The hearing sergeant shaledify in each discipliary case, if Correctional
Health Services (CHS) has deemedranate to be Sevusly Mentally lli
(SMI) or as Mental Health Chronicare (MHCC). The hearing sergeant
shall consult with CHS mental heakhaff when an inmate is deemed SMI
or MHCC prior to a disciplinary hearing.

a. The hearing sergeant and naénhealth staff shall determine
reasonable disciplinary sanctionsvhich would not necessarily
disrupt an inmate’s mental health services.

b. Recommendations by mental heathff not to sanction a SMI or
MHCC inmate, who has committea serious jail rule violation
involving violence or gail facility security concern, shall be referred
to the Custody Bureau Haag Unit Commander for review.

In addition, MCSO policy D3(1)(D) states that upoplacing an inmate into
restrictive housing, deteot personnel will review the imate’s booking record. If there
Is a comment designating the inmate as ‘@esly Mentally 1ll (SMI)” or “Mental Health
Chronic Care (MHCC),” detdion personnel will notify thévlental Health Unit and an
on-duty detention supervisor.

These standard operatinocedures and policiesequire reflection by CHS
personnel on serious mental illness effdéigia discipline andcommunication to MCSO
discipline decision makers. They do not dietthe outcome of any discipline decision.

2. Compliance with subparagraphs 5(a)(24) and (25)
Defendants have not idendfl any written polig expressly addssing the use of

discipline for behavior resulting from seriousental illness, which is required by
subparagraph 5(a)(24), or anyitten policy expressly addressitige use of isolation in a
disciplinary segregation unit as a sanction agaesously mentally ill pretrial detainees

which is required by subparagraph 5(a)(25'he Revised Fourth Amended Judgme
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does not mandate the contentlod policies required by subparaphs 5(a)(24) and (25).

It does not prohibit imposing discipline on sersly mentally ill pretrial detainees for

behavior resultingrom serious mental illness. dibes not prohibit assigning seriousl
mentally ill pretrial detainees w@isciplinary segregation.

Defendants have adopted wntt@olicies that require meaalthealth staff to be
consulted regarding discipline ahy seriously mentally ill preal detainee, but Plaintiffs
object that these policies do not require thahaking a disciplinary decision the MCS(
hearing sergeant actually rader information and recommendations from CHS mer
health staff regarding whethepeetrial detainee’s mental ikss caused or contributed t
behavior warranting discipline and whethepraposed disciplinarganction is likely to
adversely affect the pretrial detagis mental health condition.

This objection is excessively formalistic. The obvious import of the policie
that the CHS recommendations must be camed though they amot mandatory. To
read the policies otherwise is itafer a power of bad faith indministering the policies.

A power of bad faith is never read into anything.

ital

O

Plaintiffs object that these policies do pobvide any general principles regardirE
b

how the information and recommendationsnir& HS mental health staff should
considered in disciplinary decisions, reswtiin some MCSO staff thinking absolut
deference to CHS recommendations is requiaed other MCSO staff apparently givin

little or no consideration to CHS recommendatioii$is is a more weighty objection, a

the same form comments from CHS staff regulbpposite decisions in large numberg.

But the structure of the policies alreadyk®s clear that the C&Hcomments must be

(¢

[72)

[92)

considered but are not bindingf. is not necessary for the policies to say it again, but this

Court does say it again for the benefiMCSO discipline decision makers.
Therefore, Defendants have shown commae with subparagraphs 5(a)(24) arn
(25).
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3. Compliance with subparagraph 5(a)(26)

Subparagraph 5(a)(26) requires Defemidato “adopt and implement a writte
policy requiring that mental health staff be consulted regarding discipline of any seri
mentally ill pretrial detainee.” Defendarftave adopted written policies requiring ths
mental health staff be corted regarding discipline of argeriously mentally ill pretrial
detainee, but they have notosin that they have adequately implemented the policy
documentation concerning digkinary isolation.

CHS Standard Operating Procedure J-AlG¥(b) states, “CHS Mental Health
staff will provide recommendations to MCSO® document on the [Disciplinary Actior]
Report] . . . .” MCSO solicits and reces recommendations from CHS mental hea

staff by email, but MCSO often doewt document CHS recommendations on t

Disciplinary Action Report itself. Indeed, thdéCSO Report does not even call for sug

documentation.
The Standard Operating Procedure requires the recommendations from

mental health staff to include assessmernhefrelationship of thpatient's mental illness

to the behavior and the potential impaof the discipline on mental health,

Recommendations from CHS mental healttif siee often conclusory, such as “Pleas
consider mental health when sanctioning,etfvior is likely causetly mental illness,”
and “has contraindications.” Sometime<lsdanguage is accorapied by a comment
indicating that sanctions are approved.

Defendants do not elaborate on how CBbt&ff complied with CHS Standard

Operating Procedure J-A-08(17)(b) byowiding to MCSO documentation of CH$

mental health staff's assessment of the i@tatiip of the patient’s méal illness to his or
her behavior, the potential impacta$cipline, and discipline level.

To determine the level afompliance with soparagraphs 5(a)(24), 5(a)(25), an
5(a)(26), Defendants reviewed the Disciplindction Reports of inmates identified a
Seriously Mentally Il or Mental HealtiChronic Care and themail communications

between CHS staff and MCSO regarding eaéhthe Disciplinary Action Reports.
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MCSO generated a monthly report that ird#dd the Disciplinary Action Report numbef

the inmate’s name, the facility, whetheretmmate was sanctiotieand whether the

sanction was suspended due to consultation @itls. Defendants report that in 100%6

174

of the 1,508 instances in weh a Disciplinary Action Repomnvas created for an inmate
designated as Seriously Mentally Ill or Mal Health Chronic Care, MCSO consultgd
with CHS (apparently by email).

Defendants also report that in 956 o th,508 instances in which a Disciplinany
Action Report was created for an inmate geated as Seriously Meaily Il or Mental
Health Chronic Care, the inmate was sawed, but in 226 of the 956 instances the
sanction was suspended. i@t words, for the months @éfpril, May, and June 2017,
MCSO generated 1,508 Discipdiry Action Reports for sucimmates, which resulted in
the imposition of sanctions that were nosended 730 times. The often conclusary
comments of CHS staff on proposed gsne are generally sufficient for CHS
compliance and MCSO discipline decision nmaki They reflect the realities of 18
discipline proposals a day resulting in nidisciplines imposed for such persons. |A
written precis of the detainee’s mentalalle history and prgmects will usually be
unnecessary to express the CHS staff person’s conclusion.

The Disciplinary Action Report forndoes not provide space for documenting
CHS recommendations other than checkinihee “yes” or “no” for “Approved for
sanctions.” Defendants do not givetalashowing the correlation between the

recommendations of CHS staff and the impas of sanctions. They do give thg

AY”4

following conclusions:

If CHS recommended that the proposkstipline had no contraindications,
this meant that the inmate was appib¥@ sanctions. (Ex. A 1 27.) If, on

the other hand, CHS regpied that the inmate’s mental illness may have
contributed to the behavior, MCSO ctuded that the inmate should not be
approved for the proposed sanctions. (Ex. C  27.) ... MCSO then
followed these recommendations.

(Doc. 2444 at 15.)
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Under CHS Standard Operating €edure J-E-09(C), if the recommendgd
sanction is segregation, mgrersuasive evidence of compliance is needed. For example,
the Disciplinary Action Report itself couldIt&or confirmation that the consultation angd
consideration occurred. Mental healthfis@e required to document in the electronjc
health record and communicate to MCSO wket(1) “there are no contraindications |Io

segregation,” (2) “due to the patient’'s mentiless, isolation over time may contribut

D

to increased psychiatric distress,” or (3) “dizethe severity othe patient’'s mental
illness, segregation is likely contraindicatedFor this especiallysignificant form of
discipline, the generally conclusory comneemf CHS staff are insufficient to show
compliance. The Disciplinary Aion Report itself could alscall for clear indication that
the CHS comment concerning isotatiwas accepted or overridden.

Defendants have generally shown compleanath subparagraph 5(a)(26), but not

7

for consultation concerning disciplinary isotati Defendants will berdered to propose
how they will demonstrate thaefore a seriously mentally firetrial detainee is placec
in disciplinary isolation, CHS mentalhealth staff are consulted and thejir
recommendations addressing the potential effects of isolation on the pretrial detginee
mental health are received and consideré&2kfendants may propose using data fram

April, May, and June 2017 or a msorecent three-month period.

E. Subparagraph 5(a)(27): A potentidly suicidal pretrial detainee will
not be placed in isolation wihout constant supervision.

Subparagraph 5(a)(28): Apotentially suicidal pretrial detainee will be
placed into a suicide-resistant dé or safe cell only with “direct,
continuous observation until a treament plan is determined by
medical staff.”

For subparagraphs 5(a)(27) and (28)fdndants reported 100% compliance for

the months of April, May, and June 2017Plaintiffs do not dispute Defendants
compliance with subparagrapb&)(27) and (28).

(92

CHS Standard Operating Procedure J-GRicide Prevention Program” require

assessment of suicide risk at intake andg#drents who demonstrate suicidal behavior|in
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general population, the infirmary, or the Mal Health Unit. CHS Standard Operating

Procedure J-G-05 defines two risk categoriedrfdividuals determinetb be at risk for
suicide: “active suicide watckdnd “potentially suicidal.”

When an individual is designated as eithactive suicide watch” or “potentially
suicidal” at intake, CHS Standard Operatiigpcedure J-G-05 directs: “All patients 4
imminent risk for suicide: (a) Will nobe placed in isoteon without constant
supervision. (b) Will be placed in a safe cell only with direct, continuous observi
until a treatment plan is deteimed by medical staff.”

Under CHS Standard Operating ProcedurG-05, for individuals housed if
general population, the infirmary, or the Mal Health Unit, CHStaff who observe or
receive notification of patient suicidabmcerns must immediately notify MCSO t
ensure the patient is not left alone umaluation for risk category is completed b
mental health staff. If indicated, a psych@atwr intake provider initiates orders for ris
category/watch status, intervention, and transfer to an appropdatng area. After

orders are obtained, CHS staff notifies MCS@hef patient’s watch status and associat

housing requirements. If a patient is placedactive watch status, a CHS or MCSO staff

must be physically presentéimaintain visual inspection difie patient continuously. If
a patient is placed on potential watch statasnitoring is perforrad by MCSO staff at
staggered intervals not to exceevery 15 minutes. Videunonitoring of all patients at
the 4th Avenue Jail and the Mental Hedlthit provides additionatonstant observation
of patients on either active or potiahwatch status at those locations.

To determine the level of complianceithv subparagraphs 5(a)(27) and (28
Defendants generated detailegods from the Jail's electroniwealth record system for
each patient admitted to actiee potential suicide watch dag April, May, and June
2017. These reports showed the date andameh patient was put on suicide watch a
the date and time that a treatthplan was ordered. A patiecannot be placed in a saf

cell without a treatment plan. The repo®wed that each patient on suicide watch w
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constantly monitored uih the treatment plan was in pkc The reports further showed

that each patient on suicide watch was placea swuicide-resistant cell or safe cell and

was constantly monitored.

The Court finds, and Plaintiffs do not digp, that Defendants have shown they
have sufficiently implemented the remedy d#sed in subparagraphs 5(a)(27) and (28)|.

F. Subparagraph 5(a)(29): When a pretrial detainee is discharged from
suicide watch or a safe cell, the mtrial detainee will be assessed by
mental health staff within 24 hours of discharge.

For subparagraph 5(a)(29efendants reported the folling compliance rates:

93% in April 2017, 90.06% in May 2017nc 89.88% June 2017. Plaintiffs do not

dispute Defendants’ compliancetiwsubparagrapb(a)(29).
CHS Standard Operating Procedure J-GRiicide Prevention Program” require

(92

that patients discharged from suicide watchsafeeduled and seen by mental health staff

within 24 hours. It requires mental healthfsto evaluate the pate to ensure safety
and to determine the frequency of contact. fulther requires mental health staff t
conduct regularly scheduled follow-up ass®ents based on evaluation and treatm

plan goals until the patierd released from custody.

To determine the level of complianedth subparagraph 5(a)(29), Defenda2|ts

generated detailed reports from the Jail’'s eteitr health record system for each pati
discharged from suicide watch or a safe delling April, May, and June 2017. Thes
reports showed the date and time of disghaand the date and time of assessment
mental health staff. A patient who was esed from custody before expiration of the 2
hour assessment period was excludeohfi@efendants’ compliance reporting.
Defendants tracked assessments performed within 30 hours after discha
addition to assessments perfornvathin 24 hours after dischagg They repded that in
April 2017, 95.29% of the patients dischardemim suicide watch we assessed within
30 hours after discharge; in May 2017, 189 were assesseditinn 30 hours after

discharge; and in June 2017, 96.03% vemsessed within 30 hours after discharge.
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The Court finds, and Plaintiffs do not digp, that Defendants have shown th¢
have sufficiently implemented the redyedescribed in subparagraph 5(a)(29).

IT IS THEREFORE ORDERED that:

1. Defendants’ Motion to Strike Pldifis’ Reply to the Motion to Enforce

and Declarations (Doc. 2451) is granted.

2. Plaintiffs’ Motion to Enforce Fourth Amended Judgment and for

Additional Relief (Doc. 2434) is denied.

3. Plaintiffs’ Motion to Re-Open Diswery and for a Scheduling Order (Dog.

2435) is denied.

IT IS FURTHER ORDERED that:

1. Defendants have demonstrated cliemge with subparagphs (17), (20),
(24), (25), (27), (28), and (29) of Paragh 5(a) of the Resed Fourth Amended
Judgment.

2. Defendants have demonstrated climmge with subparagraph (26) o
Paragraph 5(a) of the Revisedurth Amended Judgment excépthe extent that further
evidence is required concerning instes of disciplinary isolation.

3. Defendants’ compliance with subpgraphs (22) and (23) of Paragrap
5(a) of the Revised FourtAmended Judgment is uecided pending completion o
supplemental briefing.

4. Adjudication of compliance with Paragraph 5(a) and lifting of tf

paragraph and paragraphs 3,and 4 of the Revised Fourth Amended Judgment

withheld until adjudication otompliance with subparagrapl(®2), (23), and (26) of
Paragraph 5(a).

11
1]
1]
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5. By September 21, 2018, Defendarghall file a proposed plan for
demonstrating compliance withubparagraph (26) ofaPagraph 5(a) of the Reviseq

Fourth Amended Judgmeobncerning instances dfsciplinary isolation.

Dated this 22nd day of August, 2018.
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Neil V. Wake
Senior United States District Judge




