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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Theodore Washington, No. CV-95-2460-PHX-JAT

Petitioner, DEATH PENALTY CASE
V.

ORDER

Charles L. Ryan,

Regondert.

This matter is before the Court on iied remand from the Court of Appeals fd

the Ninth Circuit to determawhether former federal habeas counsel, Assistant Fed

Public Defender Dale Baich, effectivebbandoned Petitioner by filing an untimely

notice of appeal (“NOA”). The Court condes that, although B#dn acted negligently,
his conduct did not amount to abandonment.
l. BACKGROUND
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In 1987, a jury onvicted Petitioner of first-degree murder, and the trial court

subsequently sentenced him to death. Detdilthe crime are sdbrth in the Arizona
Supreme Court’s opinion upholding the conviction and sentef@te v. Robinson, 796
P.2d 853, 856-58 (Ariz. 1990).

Petitioner initiated these habeas proceeslindate 1995, and the Court appointg
John Trebon, Esq., as counsel. At Trebon’s request, the Court appointed the H
Public Defender (*FPD”) as co-counselAssistant FPD Baich entered his notice

appearance on November 1, 1996, andemlosntly “assumed primary responsibility” fg
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representing Petitioner. (Dockl, 162-1.) In May 1997Petitioner filed an amendec
petition for a writ of habeas corpus pursuan28U.S.C. § 2254. (Doc. 20.) Following
further amendment andther proceedings, the Court ulaiely denied relief in April
2005. (Doc. 115.) On May, 2005, Petitioner filed a rion to alter judgment (Doc.
177), which the Court denied dane 8, 2005 (Doc. 118). ifty-three days later, on July
11, 2005, Petitioner filed a NOA and a motion a certificate of appealability (“COA”).
(Docs. 120, 121.) The Court subsequenthnggd a COA with respect to certain claim
(Doc. 122.)

On October 7, 2005, the Ninth Circaitdered Petitioner tshow cause why his
appeal should not be dismigsas untimely pursuant to Rueof the Federal Rules of
Appellate Procedure. Until ¢hNinth Circuit's order, Balt was unaware that the NOA
had not been timely filed. @. 162-1). One week later, Baich filed a motion pursu
to Federal Rule of Civil Picedure 60(b)(1) to vacatench reenter judgment based o
“excusable neglect” (Doc. 124), dmbtained a stay from thinth Circuit pending this
Court’s ruling on the motion. In a decldom appended to the motion, Baich’s leg
secretary explained that esthad miscalculated the afline for filing the NOA by
beginning the 30-day count from the dafyer the Court issued its final order (June
2005) rather than from the d#lye order issued. (Doc. 124-2 at 2.) Because July 9
on a Saturday, she calendared the NOA date as Monday, July 11, 200&. On
February 24, 2006, the Court denied post-judgment relief, concluding that Rule
could not be used to cure an untimely NOA. (Doc. 130.)

Thereafter, Petitioner filed a response te Minth Circuit’'s order to show caus;
and a notice of appeal from this Court’s denial of the Rule 60(b) motion to vacate.
131.) In July 2006, the Nint@ircuit struck the parties’ briefs, vacated this Court’s org
denying Rule 60(b) tef, and remanded for substitution @dunsel andansideration of
a properly-filed Rule 60(b) motion. (D0d33.) In October 2006, Petitioner, no
represented by Gilbert Levy, Esq., filed ammotion to vacate judgment based on Ru
60(b)(1) and (b)(6). (Doc. 139In a declaration appendéal the motion, Assistant FPD
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Baich stated that he had instructed hisstast to calendar the dumte for the NOA in

Petitioner’'s case, that he was counsel of recortirteen other gatal habeas cases a

the time, and that he alsorged as the supervisor forah=PD’s capital habeas unit.

(Doc. 139-1 at 3.) He further stated that he believed Petitioner’s request for a CO
to be filed simultaneously with the NOAhat the COA application was a substantiy
pleading that he finished draftjron July 7, 2005, that heesqt the next four days editing
the COA application for filing on the July Thlendared due date, atiht he could have
completed the COA applicatidn time had he known or had reason to believe that
NOA due date was actually July 8d.(at 3-5.)

In March 2007, this Couragain denied Rule 60(brelief, and Petitioner filed

another notice of appeal. (Docs. 146, 14Vigre than six years later, on September 2

2013, the Ninth Circuit remanded “forethlimited purpose ofletermining whether
Washington was effectively abdoned by his attorney” andrdcted this Court to hold
an evidentiary hearing and make findingshin sixty days. (Doc. 158.)

At a scheduling conference held OctoRer2013, the Court agreed to consid

supplemental briefs, existing records, amkhl argument in lieu of conducting a

evidentiary hearing. (Dod.61.) The parties thereafteletl supplemental briefs on the

issue of abandonment. (Docs. 162, 1685.) In a new declaration appended
Petitioner's memorandum, Assistant FPD Basthted that he did not independent
check the NOA due date calenedrby his assistant or takey steps to verify that the
NOA was timely filed; that beveen June 8 and July 11,08) he logged 260.9 work
hours, almost 50% of which was on admirative matters; and that he “performe
substantive tasks in at l¢aseven matters,” including B#oner's COA application.
(Doc. 162-1 at 2—4.) The Court heard argument on November 20, 2013.
. DISCUSSION

Petitioner argues that his attorneyaaioned him, and thus extraordina
circumstances prevented him from filingtimely NOA. (Doc. 162 at 15). Petitione

purports that several facts show abandonmediyding that Baich(1) filed an untimely
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NOA; (2) waited until the last day of the soalculated deadline fde the NOA,; (3) was

responsible for thirteen othdeath penalty cases at the tin@) logged 260.9 hours the
month prior to filing the NOA,; (5) relied on assistant to calculate the filing deadlin
and (6) was uncertain wheth@rCOA application needed to be filed concurrently w
the NOA. (Doc. 162 at 15-1®oc. 165 at 6.) He furtheasserts that the Court mus
take into consideration th#tis is a death penalty casedetermining whether Baich’'s

conduct was more than simpleghgence. (Doc. 162 at 15.)

Respondent argues that Baidiligently and competentlygursued habeas relief for

Petitioner and continued this representatiotil tire Court appointed new counsel at th
order of the Ninth Circuit. (Doc. 164 af) 7To show Baich’s ikllgence and competence
Respondent points to the pleadings Baichdfiieacluding a motion to conduct discovery
a motion to stay proceedings based on tagedfrial judge’s alleged incapacity, and
memorandum on the merits of the claimdd. &t 6—7.) Additionally, after the Court
denied the petition, Baich filed a motionatter the judgment, a NOA (albeit untimely b
one court day), a COA application, and aer60(b) motion after discovering that th
NOA was untimely. Id.) In Respondent’s view, Baich’'s conduct amounts only
negligence, not abandonmentd. @t 9.)

To qualify for Rule 60(bX) relief for an untimely A, a petitioner must show

that extraordinary circumstances prevented the petitionen fimsecuting an appeal,

Mackey v. Hoffman, 682 F.3d 1247, 1251 (9th Ci2012). “Such [extraordinary]
circumstances will rarely occun the habeas context.Gonzalez v. Crosby, 545 U.S.
524, 535 (2005) (discussing thatly truly extraordinary eccumstances will cause a cou
to set aside a judgment for “any other mdsunder Fed. R. @i P. 60(b)(6)).

Ordinarily, a federal habeatitioner is “bound by his attoey’s negligence, because the

attorney and the client have an agencyti@iahip under which thprincipal is bound by
the acts of the agent.Towery v. Ryan, 673 F.3d 933, 941 (94@ir. 2012). However, an

attorney’s ‘“virtual abandument” of a client may constitute an extraordinary

circumstance because “under ageprinciples, a client canneie charged with the acts
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or omissions of an attorneyho has abandoned himMaplesv. Thomas, 132 S. Ct. 912,
923 (2012).
Attorney abandonment has been addressed by the Supreme Court and

Circuit in several different contexts. Maples, the Court determined that abandonme

Nin

nt

of a client in state postconviction pemxlings may provide cause to excuse the

procedural default of federal habeas claimi&here, two attorneyfrom a large out-of-
state law firm represented the petitioner in state postconviction relief proceed
Maples, 132 S. Ct. at 918. During the pendgrf the petition, thse attorneys accepte
new positions that precluded them from esmgmting Maples, withut informing their
client or seeking the state court’'s pegsaion to withdraw as counsel of recotd. at 919.
In addition, no other attorndyom the firm entered an appeaace or moved to substituts
as counsel, and Maples believed that he waiesented by counsel. After the state co
denied postconviction relief, the court clerknsaotification to tle attorneys’ former
firm, which returned thenail as undeliverableld. at 919-20. As aesult, Maples was
unaware of the denial, and the deadlinefilcng a notice of appeal expiredd. at 920.
Subsequently, a federal court found Mapleairok to be defaulteblecause he had faileq
to appeal the state court’s dainof postconviction reliefld. at 921.

In finding attorney abandoment as cause to excuse the state procedural def
the Court distinguished a claim of attorneyror, such as “miscalculating a filing
deadline,” from a conlpte abandonment that sevetlse agency relationship an(
terminates the attoey’s authority to act for the clientld. at 923. Relying on its
decision inHolland v. Florida, which involved an untimeljabeas petition, the Cour
observed that the petitioner tedrad not urged counsel’s niggince in missing the filing
deadline as a basis for equitable tolling of lingtations period, but rather successfull
argued for tolling based on caeal’'s “near-total failure taommunicate with petitioner
or to respond to petitioner's many inquiriesdaequests over a periodl several years.”
Id. (quotingHolland v. Florida, 560 U.S. 631, ---, 130 S. @A549, 2568 (2010) (Alito, J.,

concurring in part and couoring in judgment)). TheCourt then found similar
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abandonment in Maples’s casmsed on counsel's severance of the agency relation
by accepting positions that precluded contintegaresentation of their client, failing tc
observe court rules requiring permissionwithdraw, and leaving Maples without thg
right to personal notice of the court’s rulingyen their status as counsel of recordd.
at 924-28.

Citing Maples, the Ninth Circuit inMackey v. Hoffman held that a failure to timely
file a notice of appeal due to attorn@pandonment may cditete extraordinary
circumstances justifying post-judgmterelief under Rule 60(b)(6)Mackey, 682 F.3d at
1253. In that case, an attey filed a timely habeas petition for the petitioner. Howev
after the respondent filed it®sponse, the atteey did no further work on the casq
missed a traverse filing ddate, and wrote the petitioner iaform him that the court
would likely set a trial date and tequest payment for servicetd.at 1248. When the

district court denied the petition, the atteynreceived notice of the judgment but failg

to notify the petitioner or file a notice of appedtl. at 1248-49. Eight months after the

denial, the petitioner wrote directly to theurt because of concertisat a hearing had
not been setld. at 1249. In response to the court'quiries, the attorey indicated that
he had been retained by the petitioner’s parbat that they hadgtped paying himld.
Almost one year after the denial, the caliscussed the possibilityf vacating judgment
because the petitioner had baeraware of its rufig through no fault of his own, bu
concluded it lacked authority tase Rule 60(b) ag means to reset the time for appe
Id. at 1250.

In deciding that the district court hadgsdietion to grant relief under Rule 60(b)(6
the Ninth Circuit noted several facts suggegtttorney abandonment, including that tf
petitioner had been misled Wyis attorney, the petitiondoelieved his attorney wag
continuing to represent him, and the attorndgikire to seek permission to withdraw g
counsel as required by court ruléd. at 1253. As a resulthe attorneydeprived the
petitioner “of the oppdunity to proceedpro se and to personally receive docke

notifications from the court.1d. On remand, the districoart granted Rule 60(b) relief
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finding abandonment based on the attorneyilsira to keep his client apprised of th
status of the case, failure to inform tpetitioner of the judgmerdenying the petition,
and failure to seek permission from the court to withdraw as counsel of rédantey
v. Hoffman, No. C-07-4189-SI, 2012 W&753512, at *1 (N.D. GaOct. 4, 2012).

Finally, in Towery v. Ryan, the Ninth Circuit declinedo equate an attorney’s
simple negligence with abandoent. There, the court-apptead federal habeas attorne
filed a petition that raisecight constitutional claims. Towery, 673 F.3d at 938.
However, the attorney inexplicably failed taise a colorable constitutional claim th:
had been exhausted in state coudt. After the court denied habeas relief, the petitior
filed a motion for Rule 60(b)(6) relief on tlyggound that habea®onsel had abandone(
him by failing to raise the colorable clainid. at 939. In upholdig the district court’s
denial of post-judgment relief, the Ninth Ciicobserved that counisdid not refuse to
represent his client, renounceethttorney-client relationshiggase serving as agent, ¢
leave his client without any functioning attesnof record. Rather, counsel “diligentl

pursued habeas relief on Towery’s behalthough omitting a dorable constitutional

claim.” Id. at 942. The court concluded thaa]tf most, Towery alleges a claim of

negligence, which falls far shast a claim of abandonmentfd. at 946-47.

Similar to Towery, the facts alleged hereuggest mere negligence, nd
abandonment. Petitioner firsbntends that Baich’s hea caseload and administrativg
responsibilities caused him to wait until the lasinute to file the NOA. However,
attorneys regularly must balance time betweases and other tasks. Baich’s hol
logged and allocation of time do not edistb that he failedto diligently pursue
Petitioner's NOA. Furtherore, although Baich maden arguably unfounded
assumption that the NOA ar@OA application had to béled simultaneously, Baich
stated that he had completed the COAliappon several days before the date |

believed the NOA was due, but waited until theafiday to file both documents. (Dog.

139-1 at 4-5.) Ultimatly, the problem was not that Bhiwas overbutened, but that the

deadline to file the NOA was sualculated. Further, whilgaiting until the final day to
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file a NOA is a questionable practice, it isedifnat is commonly utilized in capital case
See generally Sheppard v. Early, 168 F.3d 689, 693 (4th Cit999) (observing that delay,
in pursuit of direct and collateral reviebenefits capital defendants by postponir
imposition of sentence). Regardless of thesom Baich waited until éhfinal day, filing
on the deadline is not a lacsf diligence so eggious that it constitutes virtua
abandonment of a clienBee Moorman v. Schriro, 672 F.3d 644, 64748 (9th Cir. 2012)
(holding that the attorney’s failure to thar additional evidencéor mitigation claims
might be “serious negligence” but did not constitute abandonment).
Petitioner'sargumentghatBaich was incompetent aravslarly unpersuasive. To

support this argument Petitioner relies on tHeets: (1) Baich delgated the calculation

of the filing deadline to anonlaywer; (2) Baich did riocheck the accuracy of the

deadline; and (3) Baich presumed that aAN@nd COA must be filed concurrently,

(Doc. 165 at 6). First, the calendaring anltwation of a deadline does not require th
expertise and knowledge oflawvyer. Because these tasks are administrative, Baich

not necessarily negligent for delegating them to a nonlaw§esr Model Rules of Prof'l

Conduct R. 5.3 cmt. 1. laddition, the delegation actuahlyay have allowed Baich more

time to focus on the essentiafjal aspects of the cas8ee Missouri v. Jenkins, 491 U.S.

274, 288 n.10 (1989) (delegation of cleritasks encourages cost-effective delivery
legal services). Although Bdicdid not ensure thaccuracy of the t& this suggests
mere negligence, not inexcusable or grosglew. Thus, facts one and two, at mos
show that Baich’s conduct leading tbe filing of an untimely NOA was merely
negligent. Fact three igrelevant because Petitiondras not shown that Baich'’s

concurrent filing othe NOA and COA application somehalelayed filingof the NOA.

Indeed, as already noted, Baich had comgl#te COA application several days befof

the NOA’s due date. As agult, solely the dadline miscalculation caused the untime
NOA.
The compelling circumstansdhat led the courts iMaples and Mackey to find

attorney abandonment simply aret present in this case. Mackey, not only did the
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attorney fail to communicate with his cliebyt he also affirmatively misled Mackey an
stopped working on the case after filing trebeas petition. Despiteving no intention
to continue the representation, the attorf@jed to seek permission to withdraw ags
required by court rules. Similarly, Maples, the attorneys failed to communicate with
their client and to withdraw as counsel of record. Contrary t@itieeneys’ conduct in
Mackey andMaples but similar to that infowery, Baich diligently pursed habeas relief.
He filed several pleadings during the pendeotcthe petition and filed a motion to alter
judgment after the court denied the petitioithough untimely byone court day, Baich
filed a NOA. Also, unlike the attorney Mackey, who received the denial of the habeas
petition and failed to take any action, whBaich discovered & untimely NOA, he
expeditiously filed a Rule 60flmotion to set asi the judgment. Simply put, Baich’s
conduct is not comparlbto those attorneys who laftients “without any functioning

attorney of record” Maples, 132 S. Ct. at 927. At nontie was the agency relationshi

©

between Baich and Petitioner severed.
Moreover, Baich’s miscalculation of a figndeadline is precisely the type of error
that Holland and Maples distinguished from abandonment. Indeed,Lawrence v.
Florida, 549 U.S. 336-37 (2007), a capital cas&hich the petitioner missed the filing
deadline for his habeas petition, the Court hbkt “[aJttorney misalculation is simply
not sufficient to warrant equitable tolling, particularly in thestconviction context
where prisoners have no ctihgional right to counsel.”See also Rivas v. Fischer, 687
F.3d 514, 539 (2d Cir. 2012inding failure to file timely state postconviction motion tp
be a “garden variety case of neglect” amat basis for equitable tolling of habeds
limitations period);Chavez v. Florida Dept. of Corrections, 647 F.3d 1057, 1071 (11th

! Although not addressed by eithertgathe Court notes that Petitioner was

also represented by Johnebon, but that Trebon apmms not to have had much
involvement in the casence the FPD was appointeas co-counsel. Trebon'’s
representation was terminatedhsitaneously with that of thEPD in 2006. (Doc. 134.)
Assuming without decidingthat Trebon effectively abandoned Petitioner, such
abandonment provides no basis for reliefdhese Petitioner was halso abandoned by
Baich, who from the outset of his appoirmn \_/lgor_ousI%/ pursued habeas relief an
Petitioner’s behalf. Thus, the iasit case is distinguishable froltaples, where there

was complete abandonment bydalkhe petitioner’s attorneys.
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Cir. 2011) (finding filing delayby capital postconviction attioey to be “garden variety
negligence” and insufficient to equitablgll habeas limitations period). If a deadline
miscalculation is insufficiento provide extraoridary circumstances for tolling of the
AEDPA limitations perod, thus precludingll federal habeas review (even in a capital
case), this Court can discern no basis dastinguishing miscalculation of a NOA
deadline, precluding only appellate revieWwo find other otherwise would eviscerate the
Federal Rules of Appellate Procedure éimye an attorney missed a deadliréee, e.g.,
Lawrence, 549 U.S. at 336 (observing that @ghble tolling based dely on attorney
miscalculation of limitationgeriod would provide equitabltolling “for every person
whose attorney missed a deadlinddnited Sates v. Locke, 471 U.S. 84, 101 (1985
(observing that permitting 1-gldate filings would lead tacascade of exceptions that
would “engulf the rule erected by the filingeadline”). As a result, an attorney’s
miscalculation of a NOA deadline is insigfent to show egregious misconduct that
constitutes abandonment. Thus, Petitionerdemsonstrated only simple negligence, npt
the complete abandonment and severancagehcy relationship that is required under
Maples andMackey.
[Il.  CONCLUSION

Petitioner relies on Baich’s isolated errorfiling an untimely ntice of appeal to
establish abandonment.  Although Petitiorstempts to convérthis error into

abandonment by alleging that Baich’'s laak competence and diligence amounted |to

—t+

egregious misconduct, the facts do not suppath suconclusion. Accordingly, the Cout
finds that Baich’s conduct digbt amount to abandonment.
IT 1SSO ORDERED.
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IT IS FURTHER ORDERED that the Clerk of Courtransmit a copy of this
Order to the Ninth Circuit Court of Appeals forthwith.
Dated this 25th day of November, 2013.

James A. Teilbﬂrg
Senior United States District Judge
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