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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Michael Apelt, No. CV-98-00882-PHX-ROS
Petitioner, DEATH PENALTY CASE
VS.

ORDER RE: MOTION TO AMEND
Charles L. Ryan, et al., AND PROCEDURAL STATUSOF
SENTENCING CLAIMS
Respondents.

Petitioner Michael Apelt (“Petitioner”) filed a Second Amended Petition prese
twenty-five claims alleging that he is imprisoned and sentenced to death in violation
United States Constitution. (Doc. 63Betitioner now moves to amend his petition, lodg
a proposed Third Amended Petition adding two claims and additional facts to p¢
claims. (Doc. 248.) In preaus Orders, the Court determined the procedural status
resolved claims related to Petitioner’'s conviction. (Docs. 132, 180, 210.) This
resolves Petitioner's motion to amend and addresses the procedural status of Pef
remaining sentencing claims.

BACKGROUND

In August 1988, Petitioner Michael Apelt and his brother Rudi Apelt, accomp

by Rudi’s wife, Susanne, and Petitioner’s girlfriend, Anke Dorn, traveled from their

“Doc.” refers to the documents in this Court’s file.
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Germany to AmericaSee State v. Michael Apelf76 Ariz. 349, 353, 861 P.2d 634, 6
(1993). In California and then in Arizona the Apelts and Dorn embarked on a se
romantic and financial cons that culminated in Petitioner’'s marriage to, and the subg
murder of, Cindy Monkmanld. at 353-56, 861 P.2d at 638-41.

Petitioner and Rudi were tried separatelg. at 356, 861 P.2d at 641. Dorn w
granted immunity and testified at both tridid. at 356-57, 861 P.2d at 641-42. Ajury fou
Petitioner guilty of first-degree murder and conspiracy to commit first-degree murder.
285, 2863 The court sentenced Petitioner to death on the murder conviction. (RO/
322))

While his direct appeal was pending, Petitioner filed his first post-conviction
(“PCR”) petition pursuant to Rule 32 of the Arizona Rules of Criminal Procedure.
Arizona Supreme Court re-vested jurisdiction in the trial court to resolve the merits
petition. (SCT-DOC 9.) Theial court summarily dismissed the petition, and Petitig
filed a petition for review in the Arizonauigreme Court. (ROA-PCR1 207; SCT-DOC 1
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The Arizona Supreme Court consolidated direct appeal and PCR proceedings, affiried t

denial of post-conviction relief, and affirmed the convictions and senté&pedt 176 Ariz.
at 353, 369, 861 P.2d at 638, 654.

Petitioner filed a second PCR petition and amended it to include additional ¢

[aims

(ROA-PCR2 Doc. 19, 22.) The trial court denied relief. (ROA-PCR2 Doc. 42.) After a

change of counsel, Petitioner filed a petitiorrénew, which was summarily denied. (SC

2 “ROA” refers to the five-volume record on appeal from trial and senter

prepared for Petitioner’'s direct appeal to the Arizona Supreme Court (Case No. (
0246-AP). “RT" refers to the reporter’s transcripts of Petitioner’s trial and sente
proceedings. “SCT-DOC” refers to the Arizona Supreme Court’'s docket numbers
Petitioner’s direct appeal (Case No. CR 90-0246-AP) and his second PCR proceedin
No. CR 97-0523-PC.) “ROA-PCR1" refers to the one-volume record on appeal from
conviction proceedings prepared for Petitioner’s petition for review to the Arizona Su
Court (Case No. CR-90-0246-AP/PC). “ROA-PCR2” refers to the three-volume rec(
appeal from post-conviction proceedings prepared for Petitioner’s petition for review
Arizona Supreme Court (Case No. CR-97-0523-PC). A certified copy of the statg
record was provided to this Court by the Arizona Supreme Court on August 10, $88
Doc. 22.)
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DOC 3.)

Petitioner initiated proceedings in this Court by filing an initial habeas petitior

| and

an amended petition. (Doc. 1, 63.) Petitionewed and this Court stayed his sentencing-

related claims due to intervening U.S. Supreme Court decisiésgry. Arizona536 U.S.
584 (2002) (holding that a jury must determine the existence of facts rendering a de
eligible for capital punishment), adkins v. Virginia 536 U.S. 304 (2002) (holding th
the Eighth Amendment prohibits a state from sentencing to death or executing a

retarded person). (Doc. 117.) While Petitioner pursued a third PCR petition in stat

fende
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ental

E COoU

seeking relief from his death sentence based on these new cases, the Court addre:

Petitioner’s conviction-related claims and dismissed with prejudice Claims 1-A, 1-B,
13, and 20. (Docs. 132, 180, 210.) Ultimately, the state court determined that Petitio

not entitled to sentencing relief. Following the conclusion of state court proceeding

2-10
her w

S, th

Court vacated its stay of Petitioner’'s sentencing-related claims, and Petitioner filed th

instant motion to amend. (Doc. 239.)

MOTION TO AMEND

Petitioner’s proposed Third Amended Petition seeks to add two claims, both of
are related to hiatkinslitigation. (Doc. 248.) Proposeddiin 26 alleges that pursuant
AtkinsPetitioner cannot be executed because heeigtally retardé. Proposed Claim 2
alleges that Petitioner’s rights to due procegsial protection, a jury trial, and to be free
cruel and unusual punishment were violated bysthte court’s use of a clear and conving
standard of proof for claims of mental retardation. Petitioner’s proposed Third Am
Petition also seeks to amend his factual background section, his procedural history
and additional facts to Claims 1, 11-13, 16, and 19-20.

Respondents contend that amendment to add Claims 26 and 27 is unwg

whicl
to

/
of
ing
ende

secti

rrant

because the claims are meritless and therefore futile. (Doc. 264 at 6-18.) Based on der

to Claims 26 and 27, Respondents further contend that amendment to the factual bac

and procedural history sections be denied. Finally, Respondents argue that amenc

kgrot

imen

add new facts to existing claims should be denied as futile because these claims afe eit
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procedurally defaulted or barred, or because the new facts were not timely radged.

Standard for Amendment

A petition for habeas corpus may be amended pursuant to the Federal Rules
Procedure. 28 U.S.C. § 224%e alsdRule 12, Rules Governing § 2254 Cases, 28 U.
foll. 8 2254 (providing that the Federal Rules of Civil Procedure may be applied to
petitions to the extent they are not inconsistent with the habeas rules). Thus, the Coy
to Rule 15 of the Federal Rules of Civil Procedure to address a party’s motion to a
pleading in a habeas corpus actiGee James v. Plilg269 F.3d 1124, 1126 (9th Cir. 200]
Leave to amend shall be freely given “when justice so requires,” Fed. R. Civ. P. 15(
courts must review motions to amend in light of the strong policy permitting amend
Gabrielson v. Montgomery Ward & Cd.85 F.2d 762, 765 (9th Cir. 1986). The fact

which may justify denying a motion to amené andue delay, bad faith or dilatory motiy

—

of Ci\
S.C.
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futility of amendment, undue prejudice to the opposing party, and whether petitioner he

previously amendedzoman v. Davis371 U.S. 178, 182 (196 Bpnin v. Calderon59 F.3d
815, 845 (9th Cir. 1995).

Leave to amend may be denied based upon futility al8ee.Bonin59 F.3d at 845
To assess futility, a court necessarily evaluates whether relief may be available on th
of the proposed claimSee Caswell v. Calderp863 F.3d 832, 837-39 (9th Cir. 200
(conducting a two-part futility analysis reviewibgth exhaustion of state court remedies
the merits of the proposed claim). If proposed claims are untimely, unexhaust
otherwise fail as a matter of law, amendment should be denied as futile.

Analysis

Proposed Claim 26

Petitioner’'s proposed habeas petition is subject to the Antiterrorism and Eff
Death Penalty Act of 1996 (“AEDPA”). Respondents contend thaftkias claim is

tenuous and futile because Petitioner cannot demonstrate that the state court deci

contrary to, or an unreasonable applicatioAtkfns in violation of 28 U.S.C. § 2254(d)(1).

(Doc. 264 at 7-8.) In support, Respondents discuss at length how the state court rea
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arrived at its decision to reject PetitioneAskins claim after an extensive evidentiafy

hearing. [d. at 8-17.)

The merit or lack of merit of a claim does not determine whether it is tenG@es.

Lockheed Martin Corp. v. Network Solutions, Jnt94 F.3d 980, 986 (9th Cir. 199
(discussing the tenuousness of a legal claim and denying amendment in a context v
appellate court had ever recognized the legal cafusetion at issue). Where the legal b3
for a cause of action is tenuous, futility supports the refusal to grant leave to afes
Caswel| 363 F.3d at 83 Qutdoor Systems, Inc. v. City of Mg887 F.2d 604, 614 (9th Ci

1993) (proposed claim was not colorable and therefore district court properly denie(

/here
Sis
d.

.

l leay

to amend). Petitioner’Atkinsclaim does not fit the definition of a tenuous legal clajm;

rather, the state court conducted an extensive evidentiary hearing to determine

Petitioner was mentally retarded and rendered an extensive opinion concluding that P¢

was not entitled to sentencing relief. Evieough the court concluded that the claim lac

merit, it was not a tenuous claim and is thus not futile in the context of a request for I¢

amend. The Court grants Petitioner’s request to add Claim 26 to his petition.
Proposed Claim 27

In this claim, Petitioner argues that the state violated his constitutional righ

whett
btitior
ked

eave

its by

requiring him to prove mental retardationdbyar and convincing evidence. (Doc. 248, Att.

1 at141-42.) According to Petitioner, Arizona’s evidentiary standard for mental retar
violated his rights undextkinsandCooper v. Oklahom&17 U.S. 348 (1996) (holding th

defendant cannot be required to demonstrate competence to stand trial by cl

convincing evidence; the proper legal standard is a preponderance of the eviderjce).

Respondents argue that this clagalso futile because undatking the Supreme
Court has never forbidden a state from requiring petitioners to prove mental retarda
clear and convincing evidence. Respondent$atey v. Musladin549 U.S. 70, 77 (2006
andStenson v. Lamberb04 F.3d 873, 881 (9th Cir. 2007), for the proposition that if

Supreme Court has not addressed the spéssiie in a holding, then the state court car

datiol
At

call d

tion t

)
the

not

be found to have ruled contrary to, or to have unreasonably applied, clearly estaplish:
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federal law on that issueSé¢e id).

Petitioner argues that Arizona is violatiAtkinsbecause if a prisoner is only able
demonstrate mental retardation by a preponderance of the evidence, they are still s
execution even thoughtkins constitutionally prohibits the mentally retarded from be
executed. (Doc. 248, Att. 1 at 141-42.)

In Atkinsg the Supreme Court specifically declined to specify the procedures that
should use to identify mentally retarded individuals, deferring to the states to d¢
appropriate procedure§ee Atkins536 U.S. at 317. On the other hand, the Court dig
give states unfettered discretion to enact procedures which may allow for the execl
the mentally retardedld. Rather, states were entrusted with the responsibility to de
procedural safeguards that would enforce the constitutional restriction upon executio
mentally retardedld.

In reaching a decision on Petitioner’'s motion to amend, the Court need not deq
merits of this issue. Relying on the constitutional applicatioAtking Petitioner hag
demonstrated to the Court that this claim is not necessarily futile. Therefore, the Cour
amendment and it may be briefed on its merit.

Proposed Additional Facts

In his proposed Third Amended Petition, Petitioner amends both the f:
background and procedural history sections of his Second Amended Petition to def
evidence adduced during skinsrelated third PCR proceeding in state court. (Doc. ?
Att. 1 at 2, 5, 18-24.) Because the Court is granting amendmadtit€laims 26 and 27
the Court grants Petitioner’s requests to anteadhctual backgrounadhd procedural history

sections.
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Petitioner also seeks to amend Claims 1-O, 11-13, 16, and 19-20 to add new facts

developed during his third state PCR proceeding. Respondents assert that Petition
facts could and should have been developed prior to his third PCR proceeding and, th

amendment is inappropriate. The issue of whether Petitioner diligently developed the

Pr's n
erefc

factu

basis of his claims and whether the Court may consider any newly-proffered evidence wi

-6 -




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

be addressed if and when the Court undertakes merits analysis of Petitioner’s rel
claims. As discussed below, the Court determines that some of these claims ar
procedurally barred or are plainly meritlés&or the remainder, the parties will be filir
supplemental briefs, and Respondents may reassert their diligence arguments therei
stage, however, Petitioner seeks only leave to amend his allegations. Because the (
discern no prejudice to Respondents by allowing Petitioner to add the additional
allegations to his existing claims, the motion is granted.
PRINCIPLES OF EXHAUSTION AND PROCEDURAL DEFAULT

A writ of habeas corpus may not be granted unless it appears that a petitio
exhausted all available state court remedies. 28 U.S.C. § 2254¢8e¥1glsaColeman v.
Thompson501 U.S. 722, 731 (1991). To exhaust state remedies, a petitioner must
present” the operative facts atie federal legal theory of his claims to the state’s hig
court in a procedurally appropriate manné&:Sullivan v. Boerckel526 U.S. 838, 84¢
(1999);Anderson v. Harlesgl59 U.S. 4, 6 (1982FRicard v. Connor404 U.S. 270, 277-7
(1971). If a habeas claim includes new factual allegations not presented to the sta
it may be considered unexhausted if the new facts “fundamentally alter” the legal
presented and considered in state coddasquez v. Hilleryd74 U.S. 254, 260 (1986).

Exhaustion requires that a petitioner clearly alert the state court that he is allg
specific federal constitutional violatiorBeeCasey v. Moore386 F.3d 896, 913 (9th Ci
2004);see also Gray v. Netherlajfil8 U.S. 152, 163 (1996) (general appeal to due prd
not sufficient to present substance of federal cldiygns v. Crawford232 F.3d 666, 669
70 (2000) as amended b¥47 F.3d 904 (9th Cir. 2001) (general reference to insufficig

of evidence, right to be tried by impartiatyyand ineffective assistance of counsel lac

specificity and explicitness requiret)ivala v. Wood 195 F.3d 1098, 1106 (9th Cir. 1999)

(“The mere similarity between a claim of state and federal error is insufficient to est

3 In addition, the Court previously dismissed Claim 13 as procedurally b

and Claim 20 as not a cognizable claim for habeas refsefelfoc. 132 at 35-36.)

-7-
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exhaustion.”). A petitioner must make the federal basis of a claim explicit either by
specific provisions of federal law or case layons 232 F.3d at 670, or by citing state ca
that plainly analyze the federal constitutional claifeterson v. Lamper819 F.3d 1153
1158 (9th Cir. 2003) (en banc).

In Arizona, there are two primary procedurally appropriate avenues for petitior
exhaust federal constitutional claims: direct appeal and PCR proceedings. Rule 3

Arizona Rules of Criminal Procedure goveRGR proceedings and provides that a petitig

citing

€S

ers te
P of t

ner

Is precluded from relief on any claim that could have been raised on appeal or in a pripor PC

petition. Ariz. R. Crim. P. 32.2(a)(3). The preclusive effect of Rule 32.2(a) may be a\
only if a claim falls within certain exceptions (subsections (d) through (h) of Rule 32.]
the petitioner can justify why the claim was omitted from a prior petition or not presen
a timely mannerSeeAriz. R. Crim. P. 32.1(d)-(h), 32.2(b), 32.4(a).

A habeas petitioner’'s claims may be precluded from federal review in two
First, a claim may be procedurally defaultedeideral court if it was actually raised in stg
court but found by that court to be defaulted on state procedural gralmiésnan 501 U.S.

at 729-30. The procedural bar relied on by the state court must be independent of fed

and adequate to warrant preclusion of federal revigseHarris v. Reed489 U.S. 255, 262

roidel
) anc

ted ir

vays

e

eral |

D

(1989). A state ruling of procedural default is not independent if, for example, it dgpend

upon a federal constitutional rulingeeeStewart v. Smithb36 U.S. 856, 860 (2002) (p
curiam). A state procedural bar is not adégualess it was firmly established and regula
followed at the time of the purported defauiee Ford v. Georgjat98 U.S. 411, 423-2
(1991).

Second, a claim may be procedurally defaulted if the petitioner failed to prese
state court and “the court to which the petitioner would be required to present his cls
order to meet the exhaustion requirement would now find the claims procedurally b
Coleman 501 U.S. at 735 n.kgeealso Ortiz v. Stewastl49 F.3d 923, 931 (9th Cir. 199
(stating that the district court must consider whether the claim could be pursued

presently available state remedy). If no remedies are currently available pursuantto |
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the claim is “technically” exhausted but procedurally defaul@aeman501 U.S. at 732

735 n.1;see alsdsray, 518 U.S. at 161-6Robinson v. Schrird95 F.3d 1086, 1100 (9th

Cir. 2010) (equating technical exhaustion with implied procedural bar).

Because the doctrine of procedural default is based on comity, not jurisdiction, feder:

courts retain the power to consider the merits of procedurally defaulted dReed v. RoSS
468 U.S. 1, 9 (1984). As a general matter, this Court will not review the merits
procedurally defaulted claim unless a petitioner demonstrates legitimate cause for th¢
to properly exhaust the claim in state court and prejudice from the alleged constit
violation, or shows that a fundamental miscarriage of justice would result if the claim
not heard on the merits in federal couoleman 501 U.S. at 750.

PROCEDURAL STATUSOF CLAIMS

In a prior Order, the Court determined the procedural status of Claims 1-A, 1-B
13, and 20, all of which relate to Petitioner’s conviction. (Doc. 132.) Following briefin
the merits of the non-defaulted conviction-related claims, the Court determine
Petitioner was entitled to neither an evidentiary hearing nor habeas relief on any @
claims. (Docs. 180, 210.)

The Court now addresses the procedural status of Claims 1-C, 1-D, 11-12, 14-
21-25. Respondents contend each is procedurally barred from merits review either i
or in part. (Doc. 48.)

Claim 1-C

Petitioner alleges that the trial court erred bysuat sponteonducting a hearing t
determine his competency at sentencing in violation of the Fifth, Sixth, Eighth

Fourteenth Amendments.(SeeDoc. 63 at 19.) Petitioner asserts that he exhaustet

4 With respect to Petitioner’s assertion in various claims that his due pr

rights under the Fifth Amendment were violated, it is the Fourteenth Amendment, 1
Fifth Amendment that protects a person against deprivations of due process by %est
U.S. Const. amend. XIV, 8§ 1 (“nor shall any state deprive any person of life, libef
property without due process of lawQastillo v. McFadden399 F.3d 993, 1002 n.5 (9f
Cir. 2005) (“The Fifth Amendment prohibits the federal government from depriving pe

-9-
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claim in his second PCR. (Doc. 49 at 29.) Respondents contend that Petitioner f
fairly present this claim in state court anditth is procedurally defaulted. (Doc. 48 at 4
The Court agrees.

In claim 13 of his second PCR petition Petitioner alleged that prior to and during
jail authorities medicated him in a manner tlesidered him unable to competently aid in
preparation of his defense. (ROA-PCR2 at 35, Fvever, the factual basis he presen
to the state court was that he was medicated during trial proceedings; he did not all
he was medicated during sentencing proceedinid9. Therefore, he did not fairly prese
the factual basis of Claim 1-C in his sec#@R petition. Furthermore, even if Petitior
had presented the factual basis of Claim 1-C, the trial court, citing Arizona Rule Cr
Procedure 32.2(a)(3), concluded that Petitioner had waived the claim because he 1
raise it either during trial, on appeal, or in his first PCR petitiold. gt 390.) An
independent and adequate state procedural rule, if invoked by the state court, bar
court review of the underlying clainColeman 501 U.S. at 750. The state court’s wai
ruling is a procedural ruling #t is regularly and consistently followed in Arizorgee
Poland (Michael) v. Stewart17 F.3d 1094, 1106 (9th Cir. 19938 alsd’oland (Patrick)

hiled
7.)

) trial
the
ted
bge t
Nt

er
mina

ailed

5 fede

yer

v. Stewart 169 F.3d 573, 585 (9th Cir. 1999). Because this waiver rule is regularly anc

consistently followed in Arizona, it is adequate to bar federal revidwThe state court’s

reliance upon Rule 32.2(a)(3) in its waiver ruling is also independent of federaSkzey.

Stewart v. Smithb36 U.S. 856, 859-60 (2002).

Petitioner also argues that Claim 1-C was exhausted when the PCR court reac
merits of his claim of ineffective assistance of counsel (“IAC”) on direct appeal. (Dg
at 30-31, citing ROA-PCR2 at 390.) PetitionéAE claim argued that direct appeal coun
should have presented every claim that Petitioner presented in his second PCR

(ROA-PCR2 at 64.) However, Claim 1-C was not presented in Petitioner's secon

D

<

Detitic

il PC

of due process, while the Fourteenth Amendment explicitly prohibits deprivations wjithou

due process by the several States.”). Accordingly, Petitioner’s Fifth Amendment alleg
are summarily dismissed.
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petition; therefore, there is no argument that it was fairly presented by the appellate IA

claim. Moreover, a claim of appellate IAC would be insufficient to exhaust the legal theor

of Claim 1-C, which alleges error by the trial court, not appellate counsel.

When a petitioner fails to fairly present a claim, it is the role of the federal co

determine if he has any available remaining remedies in state Sa@tOrtiz149 F.3d at

931. In making that decision, the court must assess the likelihood that a state court w

a determination on the merits of his claim in a subsequent procee8ewy.Phillips v.

urt to

[l allc

Woodford 267 F.3d 966, 974 (9th Cir. 2001). The Court concludes that if Petitioner refurne:

to state court and attempted to litigate Claim 1-C, it would be found waived and un
under Rules 32.2(a)3and 32.4(a) of the Arizona RulegCriminal Procedure because
does not fall within an exception to preclusideeAriz. R. Crim. P. 32.2(b); 32.1(d)-(h

Therefore, Claim 1-C is “technically” exhausted but procedurally defaulted be

Petitioner no longer has an available state rem8ag Colemgrb01 U.S. at 732, 735 n.1;

Smith v. Baldwin510 F.3d 1127, 1138 (9th Cir. 2007) (en banc).

° To the extent the Court concludes throughout this Order that Petitione

not have an available remedy in state cdagtause claims or portions of claims would

timel
it
).

Cause

r doe
be

precluded as waived and untimely pursuant to Rules 32.2(a)(3) and 32.4(a), Petitioner dc

not assert that any exceptions to preclusion are applicSble Beaty v. StewaB03 F.3d

975, 987 & n.5 (9th Cir. 2002) (finding no available state court remedies and notirng the
petitioner did not attempt to raise any exceptionRule 32.2(a)). First, Petitioner does not
assert the application of any of the preclusion exceptions enumerated in Rule 32.2(b)(2), a
the Court finds that none applyseeAriz. R. Crim. P. 32.2(b)(2); 32.1(d)-(h). Second,
Petitioner does not argue that any of the clainesof the type that cannot be waived absgent

a personal knowing, voluntary, and intelligent waivee, e.g., Cassett v. Stewdfi6 F.3d
614, 622-23 (9th Cir. 2005).

The Court concludes, as to all of thaiois in this Order for which the Court
determines there is no available remedy irestaurt, that none of those claims fall within

the limited framework of claims requiring a knowing, voluntary, and intelligent waSes
Ariz. R. Crim. P. 32.2(a)(3) cmt. (West 2004) (noting that most claims of trial error d
require a personal waiveStewart v. Smitt202 Ariz. 446, 449, 46 P.3d 1067, 1070 (20
(identifying the right to counsel, right to a jury trial, and right to a 12-person jury und

Arizona Constitution as the type of claims that require personal wasesr)also State \.

0 Not
D2)
br the

Espinosa 200 Ariz. 503, 505, 29 P.3d 278, 280 (App. 2001) (withdrawal of plea offer in

violation of due process not a claim requiring personal waikat)cf. Casset406 F.3d af
622-23 (finding claim not defaulted because unclear whether personal waiver wg
required under state law).

-11 -
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Finally, Petitioner argues that Claim 1-C was exhausted on direct appeal
Arizona Supreme Court’s review for fundamental error or by its independent sent
review. The Ninth Circuit has rejected these argumentslobrmann v. Schrirp426 F.3d
1044, 1057-58 (9th Cir. 2005), the court reiterated:

Where the parties did not mention an issue in their briefs and where the court

did not mention it was considering that issue sua sponte, there is no evidencg

that the appellate court actually considered the issue, regardless of its duty tq

review for tundamental error, and the issue cannot be deemed exhausted.
Id. at 1057. Th&oormanncourt further concluded that independent sentencing reviey
a limited scope and that most constitutional claims are not exhausted by this rklie
Thus, Claim 1-C was not exhausted by the Arizona Supreme Court’s fundamental ¢

independent sentencing review. Claim 1-C will not be considered on the merits a

showing of cause and prejudice or that a fumelatal miscarriage of justice (“FMJ”) would

occur if that claim was not reviewed on the merits.

by th

PNCin

v has
AR
Prror

psent

The Court has already considered Petitioner’s cause, prejudice, and FMJ argumer

for this claim and determined that those grounds are insufficient to excuse the pro
default of the conviction-relaieaspects of this claim.SéeDoc. 132 at 15-18.) Tha
determination applies equally to Claim 1-C. Claim 1-C is dismissed as procedurally |

Claim 1-D

Petitioner alleges that he was denied his constitutional right to a fair sentg
proceeding by his counsel’s failure to requleat the sentencing court conduct a competg
hearing. $eeDoc. 63 at 19.) Petitionasserts that he exhausted this claim in his se
PCR. (Doc. 49 at 29.) Respondents contend that Petitioner failed to fairly present th

in state court and it is defaulted. (Doc. 48 at 47.) The Court agrees.

cedul
1

barre

PNcin:
ncy
cond

s clai

In his second PCR, Petitioner alleged that trial counsel was ineffective because |

failed to properly investigate and present available mitigation at his sentencing h
(ROA PCR2 at 40-49.) Included in the factual basis of this allegation, Petitioner as
that counsel was aware that he had received prescription medications while in jail for

and nervousness problemsd. @t 44 n.2.) However, Petitioner never used those fag
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present the claim that counsel was deficient for failing to raise a claim that h

incompetent for sentencing. Furthermore, Petitioner’s supplement to his secon

c Wa

d PC

petition, which presented additional allegations of trial counsel ineffectiveness, did not rais

this claim. (ROA-PCR2 at 183, 195-96.) Although Petitioner mentioned trial counsel’

S lacl

of investigation of psychiatrists and their reports that were written while he was incargerate

at the Pinal County Jail and Maricopa County’s Madison Street Jail, the context

of hi

allegation was trial counsel’s failure to investigate and obtain potential mitigatign for

sentencing, not to raise the claim that he was incompetent for sentendirag.105.)

The Court concludes that if Petitioner were to return to state court now and gttem;

to present Claim 1-D, it would be found waived and untimely under Arizona Rul

es of

Criminal Procedure 32.2(a)(&nd 32.4(a) because it does not fall within an exceptign to

preclusion.SeeAriz. R. Crim. P. 32.2(b); 32.1(d)-(h). Therefore, Claim 1-D is “technically”

exhausted but procedurally defaulted because Petitioner no longer has an availa
remedy. See Colemarb01 U.S. at 732, 735 n.$mith 510 F.3d at 1138.

In Claim 1-C, the Court considered and rejected Petitioner’s additional argl;Eent

regarding exhaustion, cause and prejudice, and F8&E dlsdoc. 132 at 19-25; Doc. 1
at 3-4 (rejecting counsel’'s conflict of interest claim as cause to excuse procedural d¢
Claim 1-D is dismissed as procedurally barred.

Claim 11

Petitioner alleges that the sentencing court’s denial of travel funds for counseg
to Germany in search of mitigation for peegation at sentencing violated his rights un
the Eighth and Fourteenth Amendmeéht¢Doc. 63 at 43.) Respondents concede tf
constitutional arguments were fairly presented and exhausted in state court. (Doc. 4

Petitioner also alleges that the state court’s refusal to provide travel funds deni

6 Second counsel for Petitioner, Kelly Robertson, did travel to Germar
behalf of Petitioner prior to trial. (RT 11/27/89 at 10; 3/20/90 at 33; 6/11/90 at 7.)
though travel costs were at her own expense, the trial court paid for her services to Pe

(1d.)
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his right to counsel in violation of thex& Amendment. (Dod3 at 45.) Responden
contest fair presentation of this argument. (Doc. 48 at 52.) Petitioner asserts
presented his Sixth Amendment argument on direct appeal. (Doc. 49 at 58-59.) Th
disagrees. On direct appeal, although Petitioner cited effective assistance of cour
legal proposition, it was cited in support of his Eighth and Fourteenth Amendment cla

the trial court violated his constitutional right to a fair sentencing proceeding by not all

[S

that |
e Col
sel a
m the

DWINC

his counsel to travel to Germany to investigate and obtain mitigation for presentation ¢

sentencing. §eeOpening Br. at 42-43.) Petitioner was not attempting to and did not

a violation of the Sixth AmendmentS€e id)

nSSer

If Petitioner were to return to state court namd attempt to argue that the trial court

violated the Sixth Amendment, it would be found waived and untimely under Arizona
of Criminal Procedure 32.2(a)(3) and 32.4(a) because it does not fall within an excej
preclusion. SeeAriz. R. Crim. P. 32.2(b); 32.1(d)-(h). Therefore, Petitioner's S
Amendment argument is “technically” exhausted but procedurally defaulted becaus
longer has an available state reme&ge Colemarb01 U.S. at 732, 735 n.$mith 510
F.3d at 1138.

As cause to excuse the default, Petitioner contends that direct appeal coun
deficient for failing to raise this aspect of higl court error claim. Before a claim of IA
may be used as cause to excuse a procedural default, it must first be exhausted in s

as an independent claif®ee Edwards v. Carpent&29 U.S. 446, 451-53 (2000)urray

v. Carrier, 477 U.S. 478, 489-90 (1986)acho v. Martinez862 F.2d 1376, 1381 (9th

Cir.1988). Petitioner did not present this argument during PCR proceedi@ye
ROA-PCR 19 at 35.) Therefore, it is not exhausted and cannbtigisteause. Becaus
Petitioner has failed to establish cause, there is no need to address prégeliBeyd v
Thompson147 F.3d 1124, 1127 (9th Cir.1998). The Court has already consideré
rejected the FMJ argument made for this claim. (Doc. 49 at 60; Doc. 132 at 18.) The
and Fourteenth Amendment aspects of Claim 11 will be reviewed on the merits; th

Amendment aspect is procedurally barred.

-14 -
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Claim 12

Petitioner alleges that counsel performeftbaently by not properly investigating and

presenting mitigation at sentencing. (Doc. 63 at 46-48.) Specifically, counsel should hax

provided the trial court with the verification it requested regarding the necessity for ¢
to travel to Germany in order to properly investigate and obtain relevant mitigatiion
Petitioner presented this claim in his second PCR. (ROA-PCR2 at 40-49.) The PC
concluded that the IAC claim was waived pursuant to Arizona Rule of Criminal Prog
32.2(a)(3) because Petitioner did not present it in a prior proceedith@gt 390.)

An independent and adequate state procedural rule, if invoked by the state col

DUNSE

(

R col

edur:

irt, be

federal court review of the underlying claif@oleman501 U.S. at 750. A state procedural

rule constitutes an adequate bar to federal habeas review if it was “firmly established at

regularly followed” at the time of the purported defadtbland (Patrick),169 F.3d at 585
(quotingFord v. Georgiad98 U.S. 411, 424 (1991 pee King v. Lamarqud64 F.3d 963
965 (9th Cir. 2006)Bennett v. Mueller322 F.3d 573, 583 (9th Ci2003). To be firmly,
established or consistently appliesd,rule must be clear and certairtcee Morales v
Calderon 85 F.3d 1387, 1390-92 (9th Cir.1996)Yells v. Maass28 F.3d 1005, 101
(1994). The consistent and regular application requirement is satisfied if the proced(
Is applied in the vast majority of cas&ee Dugger v. Adané89 U.S. 401, 410 n.6 (198
(stating that a few cases ignoring the procedural default will not undercut the
consistent application of the procedural rule in the vast majority of cddesdn v.
McDaniel 80 F.3d 1261, 1269-70 (9th Cir. 1996).

The state court’'s waiver ruling is a procedural ruling that was regularly
consistently followed in Arizona at the time of the purported def&ee Martinez-Villarea
v. Lewis 80 F.3d 1301, 1305-06 (9th Cir. 1996) (citgrriger v. Lewis971 F.2d 329, 33|

(9th Cir. 1992) (en bancyee also Poland (Patrickl69 F.3d at 58%)rtiz, 149 F.3d at 931t

32; Poland (Michael) 117 F.3d at 1106. Because the waiver rule was regularly
consistently followed at the time of the default, it is adequate to bar federal reide

Furthermore, the state court’'s reliance upon Rule 32.2(a)(3) in its waiver ruli

- 15 -
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independent of federal lawSee Smith536 U.S. at 859-60Consequently, Claim 12 i
procedurally defaulted.

As cause to excuse the default, Petitioner argues that post-conviction counss
conflict of interest that prevented him from asserting his own ineffectiveness and tl

state court failed to appoint competent counsel. (Doc. 49 at 60-61; Doc. 269 at 9-1(

Court has already addressed and rejected these argunss®3o¢. 132 at 20-25; Doc. 180

at 3-4.) The Court has also considered and rejected the FMJ argument made for th
(Doc. 49 at 61; Doc. 132 at 18.) Claim 12 is procedurally barred from further reviev
Claim 14

[72)

bl ha
nat th
D.) T

s cla

V.

Petitioner alleges that the state court’'s application of the statutory aggrayvatin

circumstance, A.R.S. 8 13-703(F)(4), violated his constitutional right to due pr¢
sufficiency of the evidence, and his rights under the Eighth Amendment. (Doc. 63 at !
Respondents concede that the due process and sufficiency of the evidence aspeq
claim were addressed by the Arizona Supreme Court, but contest that the Eighth Amsg
argument was exhauste8egDoc. 48 at 54, citind\pelt 176 Ariz. at 367, 861 P.2d at 652

Even though Respondents contest exhaustion of the Eighth Amendment arg
review of the Eighth Amendment is undertaken when analyzing a state court’s appl
of a constitutionally narrowed aggravating circumstaisae Lewis v. Jeffer497 U.S. 764
780 (1990) (stating that federal habeas review determines “whether the state court’s
[of an aggravating circumstance] was so arbitrary or capricious as to constit
independent due process or Eighth Amendment violation.”). Therefore, Claim 14 \
reviewed on the merits regarding both the Eighth and the Fourteenth Amendments

Claim 15

Petitioner argues that the state court’s application of the statutory aggra
circumstance, A.R.S. 8§ 13-703(F)(6), violated his constitutional rights. (Doc. 63 at 5
Respondents concede exhaustion of Petitioner’'s Fourteenth Amendment sufficienc
evidence argument, but contest exhaustion of his Eighth Amendment argiBeeDog.
48 at 55.)

-16 -
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Respondents contest exhaustion of the Eighth Amendment, but as pre\

ious|

discussed in Claim 14, review of the Eighth Amendment is undertaken when analyzing

state court’s application of a constitutionally narrowed aggravating circumstsSuee].

Jeffers 497 U.S. at 780. Therefore, Claim 15 will be reviewed on the merits regarding botl

the Eighth and the Fourteenth Amendments.
Claim 16

Petitioner argues that his death sentence was inappropriate because he was deniec

procedural safeguard of a proportionality review of his sentence. (Doc. 63 gt 57.

Regardless of exhaustion, the Court will addrthis claim because it is plainly meritlegs.

See?28 U.S.C. § 2254(b)(2Rhines v. Webeb44 U.S. 269, 277 (2005).

Petitioner's habeas petition is subject to the AEDPA, which established &

“substantially higher threshold for habeas reli8thriro v. Landrigan550 U.S. 465, 473-74

(2007), with the “acknowledged purpose of ‘reducing delays in the execution of stgte an

federal criminal sentences.Td. at 475 (quotingVoodford v. Garceglb38 U.S. 202, 206

(2003)). The AEDPA's “highly deferential standard for evaluating state-court rulings’ . . .

demands that state-court decisions be given the benefit of the déddmdford v. Visciotti

537 U.S. 19, 24 (2002) (per curiam) (quotingdh v. Murphy,521 U.S. 320, 333 n.f

(1997)).

Under the AEDPA, a petitioner is nontéled to habeas relief on any claim

“adjudicated on the merits” by the state court unless that adjudication:
(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme
Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of
the facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d).

With regard to Claim 16, the U.S. Supreme Court has held that there is no feder:

constitutional right to proportionality review of a death senteMo€leskey v. Kempg81

U.S. 279, 306 (1987) (citingulley v. Harris 465 U.S. 37, 43-44 (1984)), and the Arizdna

217 -
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Supreme Court discontinued the practice prior to Petitioner’s direct appeal State \.

Salazay 173 Ariz. 399, 417, 844 P.2d 566, 584 (1992). The Ninth Circuit has explaingd the

the interest implicated by proportionality review — the “substantive right to be free f

[OM ¢

disproportionate sentence”- is protected by the application of “adequately nafrowe

aggravating circumstance[s]See Ceja v. Stewar®7 F.3d 1246, 1251 (9th Cir. 1996).

Claim 16 is denied.

Claim 17

Petitioner argues that the state courts failed to constitutionally consider the miti
evidence he presented at sentencing. (Doc. 63 at 60.) Respondents concede that t

and Fourteenth Amendment aspects are exhausted, but contest fair presentation of

jgatio
he Ei
the S

Amendment argument. (Doc. 48 at 55.) Petitioner did not present a Sixth Amendmel

argument on direct appealS€eOpening Br. at 50-52.) The Court has already considered

and rejected Petitioner’s additional arguments for exhaus8ee.supr&laim 1-C.

If Petitioner were to return to state court namd attempt to argue that the state co
violated the Sixth Amendment, the claim would be found waived and untimely
Arizona Rules of Criminal Procedure 32.2(a)(3) and 32.4(a) because it does not fall
an exception to preclusionSeeAriz. R. Crim. P. 32.2(b); 32.1(d)-(h). Therefor
Petitioner’'s Sixth Amendment argument is “technically” exhausted but proced
defaulted because he no longer has an available state rése=0@olemarb01 U.S. at 732
735 n.1;:Smith 510 F.3d at 1138.

As cause to excuse the default, Petitioner argues that direct appeal ¢
ineffectively failed to present the Sixth Amendment argument. Before a claim of ineff
assistance of counsel may be used as cause to excuse a procedural default, it mu
exhausted in state court as an independent c&mEdward529 U.S. at 451-53;achq
862 F.2d at 1381Petitioner did not raise in state court an IAC claim based on app
counsel’s failure to present the Sixth Amendment aspect of ClainGEERQA-PCR2 at

49-62, 64.) Therefore, it is not exhausted aadnot establish cause. Because Petitic

failed to establish cause, there is no need to address prejBéed&oydl47 F.3d at 1127].

-18 -
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The Court has already considered and rejebie&MJ argument made for this claim. (Dgc.

49 at 76; Doc. 132 at 18.) The Eighth and Eeemth Amendment aspects of Claim 17 will

be reviewed on the merits; the Sixth Amendment aspect is procedurally barred.
Claim 18

Petitioner contends that the Arizona Supreme Court’'s mandated balancing te

unconstitutionally requires that mitigation evidence outweigh proven aggrayating

circumstance(s) in order to be granted leniency. (Doc. 63 at 63-64.) Respondents

conte

that Petitioner did not exhaust this claim. (Doc. 48 at 56.) Regardless of exhaustion, tl

Court will address this claim because it is plainly meritlésee28 U.S.C. § 2254(b)(2);

Rhines 544 U.S. at 277.

The Supreme Court has rejected the argument that Arizona’s death penalty statute

impermissibly mandatory and establishes a presumption of death because it provides that

death penalty “shall” be imposed if one or more aggravating factors are found and mitjgatir

circumstances are insufficient to call for leniencgee Waltowv. Arizona 497 U.S. 639
651-52 (1990) (citingBlystone v. Pennsylvaniai94 U.S. 299 (1990), anBoyde v.
California, 494 U.S. 370 (1990)pverruled on other grounds by Ring v. Arizob3a6 U.S.
584 (2002)see also Kansas v. Marsby8 U.S. 163, 172-73 (2006) (relying Wfaltonto

uphold Kansas’s death penalty statute, wihlicacts imposition of the death penalty wh
the state has proved that mitigating factors do not outweigh aggrav&ioi);v. Stewayt

140 F.3d 1263, 1272 (9th Cir. 1998) (summarily rejecting challenges to the mandatory,

of Arizona’s death penalty statute). Thus, the Arizona Supreme Court’'s mandated bat|lanci|

test for the weighing of aggravating and matigg circumstances before imposition of

death penalty is not unconstitutional. Claim 18 is denied.

! The applicable death penalty provision, A.R.S. § 13-703(E) (1988), prov
in pertinent part: “the court shall take into account the aggravating and mitig
circumstances . . . and shall impose a sentendeath if the court finds one or more of t
aggravating circumstances . . . and that there are no mitigating circumstances suft
substantial to call for leniency.”

-19 -

en

natu

he

ided,
jating
he

icien




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

Claim 19

Petitioner alleges that various aspects of Arizona’s death penalty statute viol
constitutional rights. (Doc. 63 at 64-69.) Petitioner exhausted the following claims
state courts: that the statute does not serve societal interests; that it unconstity
required Petitioner to bear the evidentiary burden for mitigation; that it does not na
define the class of death-eligible defendatiiaf it establishes a presumption in favor
death; that it fails to provide the trial court with sufficient sentencing discretion; that i
to require that the sentencer find that the aggravating circumstances outweigh mif
evidence beyond a reasonable doubt; and that it allows prosecutors unbridled disct
determine whether to initiate death penalty proceedings. (Opening Br. at 28-40; ROA
at 76-77.)

Although Petitioner also presented the claim that Arizona disproportionately im
the death penalty against men, the young, and the poor, the state court concluded tl

was waived pursuant to Arizona Rule of Criminal Procedure 32.2(a)(3) because P¢

late h
in the
tiona
Frowl
of

| fails
igatic
etion

-PCF

hoSsel
NS cl

tition

did not present it at a prior proceedingseéROA-PCR2 at 390.) An independent and

adequate state procedural rule, if invoked bysth&e court, bars federal court review of
underlying claim.Coleman501 U.S. at 750. The court’s waiver ruling is a state proce(
ruling that is regularly and consistently followed in Arizona; therefore, it is adequate

federal reviewSee, e.g., Poland (Michael)17 F.3d at 1106. Furthermore, the state col

reliance upon Rule 32.2(a)(3) is independent of federal ae. Smithb36 U.S. at 859-60.

Petitioner procedurally defaulted this claim in state court.

Petitioner failed to present the remainder of his claims, either on direct appeal ¢

he
jural
to ba

Irt's

I POS

conviction proceedings, including whether the trial court properly evaluated and applied hi

mitigation evidence (Doc. 63, 1 353, 354pw a reasonable sentencer would h
evaluated the facts of his crimiel.(  360); lack of ability to voir dire the trial judge
sentencing for possible judicial bias.(  363); and that the statute should require
sentencer to find that there are not sufficient mitigating circumstances to warrant le

beyond a reasonable doulat.({ 367). If Petitioner were to return to state court now
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attempt to assert these claims, they would be found waived and untimely undet
32.2(a)(3) and 32.4(a) because they do not fall within an exception to precl8smriz.
R. Crim. P. 32.2(b); 32.1(d)-(h). Therefore, these claims are “technically” exhaust
procedurally defaulted because Petitioner no longer has an available state r&ae
Coleman 501 U.S. at 732, 735 n.$mith 510 F.3d at 1138.

As cause to excuse all procedurally defaulted claims, Petitioner argues thai
appeal counsel ineffectively failed to presen@se death penalty claims. Before a clain

ineffective assistance of counsel may be used as cause to excuse a procedural defay

first be exhausted in state court as an independent ciasEdward$529 U.S. at 451-53;

Tachq 862 F.2d at 1381. Petitioner did not exhaust an ineffectiveness claim regardin
death penalty arguments in state court. Therefore, Petitioner failed to establish
Because Petitioner failed to establish cause, there is no need to address p&gadoyd
147 F.3d at 1127. The Court has already consttand rejected the FMJ arguments. (D
49 at 89-91; Doc. 132 at 18.) These claims are procedurally barred.

The Court further concludes that none of Petitioner’s exhausted death penalty|
entitles him to relief. Petitioner’s argument that Arizona’s death penalty statute dg
serve societal interests relies on his argument that the death penalty constitutes ¢
unusual punishment in violation of the Eighth Amendment. (Doc. 63 at 66-67.) Pet
argues that life imprisonment and life without parole are effective punishments, s
societal interests, whereas the death penalty does not serve a compelling state Idtgn
Petitioner's arguments have been rejected. Clearly established federal law holds
death penalty does not constitute cruel and unusual punishment under the
Amendment.See Gregg v Georgid28 U.S. 153, 169 (1976&ee also Roper v. Simmaor
543 U.S. 551, 568-69 (2005) (noting that the death penalty is constitutional as appl
narrow category of crimes and offenders).

Next, regarding his argument that the statute unconstitutionally requires him {
the evidentiary burden for establishing mitigation (Doc. 63 at 6Wailton,497 U.S. at 651

the Supreme Court rejected the argument that “Arizona’s allocation of the burdens @

-21 -
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in a capital sentencing proceeding violates the Constituti®ae also Delo v. Lashley07
U.S. 272, 275-76 (1993) (referring\daltonand stating that the Court had “made clear
a State may require the defendant ‘to bear the risk of nonpersuasion as to the exis
mitigating circumstances™).

Regarding his claim that the statute does not narrowly define the class of
eligible defendants (Doc. 63 at 68), Arizona’s statute allows only certain, statutorily dq
aggravating circumstances to be considered in determining eligibility for the death p
In Blystone the Supreme Court reiterated that “[t}he presence of aggravating circumg
serves the purpose of limiting the class of death-eligible defendants, and the
Amendment does not require that these aggravating circumstances be further re
weighed by [the sentencer].” 494 U.S. at 306-07. Rulings of both the Ninth Circuit &
United States Supreme Court have upheld Arizona’s death penalty statute against all
that particular aggravating factors do not adequately narrow the sentencer’s disSest
Jeffers 497 U.S. at 774-7¥Valton 497 U.S. at 649-58\Voratzeck v. Stewa®7 F.3d 329
335 (9th Cir.1996).

Regarding the claim that the statute immpissibly sets forth a mandatory presumpt
of death (Doc. 63 at 67), the Court discussegidtegation in Claim 18 concluding that t
Supreme Court has rejected the argument that Arizona’s death penalty sta
impermissibly mandatory or establishes an unconstitutional presumption ofSeatuprg
Claim 18.

Next, Petitioner claims that the statuteamstitutionally fails to provide the sentencg
with sufficient sentencing discretion. (Doc. 63 at 68.) Specifically, he argues that wh
statutory criteria are met, the sentencer must impose a death sentence even if the)
that death is not the appropriate penaltid.) ( First, the Court historically notes that
Furman v. Georgia408 U.S. 238 (1972) (per curiam), death penalty statutes V|
permitted sentencing juries absolute discretion in making the capital-sentg
determination were the statutes found to violate the Eighth and Fourteenth Amendme

to arbitrary and capricious imposition of death penalty. As a redtlirafan many states
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including Arizona, enacted new capital statutese e.g., State v. Riri&D4 Ariz. 534, 544
45, 65 P.3d 915, 925-26 (2003) (discussing the history of capital punishment in Ari
“Furman v. Georgigd08 U.S. 238 (1972) (per curiam), &biegg v. Georgigd28 U.S. 153
(1976) (joint opinion of Stewart, Powell, and Stevens, JJ.), establish[ed] that a state
sentencing system must: (1) rationally narrow the class of death-eligible defendants;
permit a jury to render a reasoned, individualized sentencing determination basg
death-eligible defendant’s record, personal characteristics, and the circumstance
crime.” Kansas v. Marshb48 U.S. 163, 173-74 (2006) (citiGregg 428 U.S. at 189).
Following Gregg the Supreme Court addressed an argument similar to Petitig
argument irBoyde v. California InBoyde the petitioner argued that a death penalty st3
which required the sentencer to impose the death penalty when it concluded t
aggravating circumstances outweighed established mitigation was unconstitutional. 4
at 376-77. The petitioner asserted that the sentencer must have sentencing disc
decline to impose the death penalty even when aggravation outweighs mititghtadi3.77.

The Supreme Court rejected the petitioner’s arguments, holding there is no consti

requirement that the sentencer have unfettered sentencing disclétian377. Thus, the

holding inBoydecontrols; the Supreme Court has rejected Petitioner’s similar sentg
discretion argument.

Next, Petitioner argues that the Constitution requires the sentencer in a death
proceeding to find that the aggravating circumstances outweigh mitigation bey

reasonable doubt. (Doc. 63 at 69.) The Court disagrees. The State does have the

proving the existence of aggravating circumstances beyond a reasonable&sgeubtate V.

zona

capil
and ¢
'd on

5 of |

Dner’s
itute

hat tl
94 U.

retior

ution

174

ncing

pena
ond

purde

Jordan 126 Ariz. 283, 286, 614 P.2d 825, 828 (1980). However, the Constitution does nc

require that a death penalty statute set forth specific standards for a capital sent
follow in their consideration of aggravating and mitigating circumstan&=e Zant v
Stephens462 U.S. 862, 875 (1983ee also Tuilaepa v. Californi&12 U.S. 967, 979-8
(1994) (stating that the Constitution does not require that a capital sentencer be instr

how to weigh any particular fact in the capital sentencing decidtoapklin v. Lynaugh
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487 U.S. 164, 179 (1988) (rejecting the notion that a specific method for balz
aggravating and mitigating factors is constitutionally required). Nor does the Const
require that a specific weight be givenany particular mitigating factorSee Harris v.
Alabama 513 U.S. 504, 512 (1995). Thus, the Constitution does not require the ¢
sentencer in Arizona to find that the aggravating circumstances outweigh mitigation
a reasonable doubt.

Regarding unbridled prosecutor discretion in decisions to initiate death p
proceedings (Doc. 63 at 68),9mith the Ninth Circuit rejected the argument that Arizon
death penalty statute is constitutionally infirm because “the prosecutor can decide V
to seek the death penalty.” 140 F.3d at 183@é2;also Greggi28 U.S. at 199 (pre-sentenci
decisions by actors in the criminal justice system that may remove an accuse
consideration for the deathrmpaty are not unconstitutionakzampbell v. Kinchelge829
F.2d 1453, 1465 (9th Cir. 1987) (observing that a challenge to a state capital puni
statute on the ground that it “vests unbridled discretion in the prosecutor to decide
seek the death penalty . . . has been explicitly rejected by the Supreme Court”) (c
omitted). Based on the foregoing, Petitioner is not entitled to relief on Claim 19.

Claim 21

Petitioner alleges that execution after an extended period of incarceration or

LNCing

tutiot

Capite

peyor

bnalty
a’'s
vheth
9

d fro

Shme

vhen

tatiol

| dea

row fails to serve any legitimate penological purpose and violates his Eighth Amendmer

right to be free from cruel and unusual punishment. (Doc. 63 at 74.) Regardless

exhaustion, the Court will deny Claim 21 as plainly meritlé3=se?28 U.S.C. § 2254(b)(2);

Rhines 544 U.S. at 277.

The Supreme Court has not held that lengthy incarceration prior to exe
constitutes cruel and unusual punishme8ee Lackey v. Texas1l4 U.S. 1045 (1995
(mem.) (Stevens, J. & Breyer, J., discussing den@iorari and noting the claim has n
been addressed). Circuit courts, includthg Ninth Circuit, have held that prolong
incarceration under a sentence of death does not offend the Eighth Amenddeey
McKenzie v. Day57 F.3d 1493, 1493-94 (9th Cir. 1995) (en baWijte v. Johnsqr79
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F.3d 432, 438 (5th Cir. 1996) (delay of 17 yea@sfford v. Wards59 F.3d 1025, 1028 (10th

Cir. 1995) (delay of 15 years). Accordingly, Petitioner cannot establish a right to f
habeas reliefSee Allen v. Ornosk#35 F.3d 946, 958-60 (9th Cir. 2006).

Claim 22

Petitioner alleges, citingrord v. Wainwright 477 U.S. 399 (1986), that he

bdere

S

iIncompetent to be executed. (Doc. 63 at 76-77.) This claim is not yet ripe for federal fjeviev

UnderMartinez-Villareal v. Stewaytl18 F.3d 628, 634 (9th Cir.199@Jf'd, 523 U.S. 637
(1998), a claim of incompetency for execution had to “be raised in a first habeas p
whereupon it also must be dismissed as premature due to the automatic stay that iss
a first petition is filed.” The Supreme Court revisitddrtinez-Villarealand concluded ir

Panetti v. Quarterman551 U.S. 930 (2007), that it is unnecessary to raise uRope

btitiol
les W\

claims in the initial habeas petition in order to preserve any possible unripe incompetenc

claim. Id. at 946-47. Thus, if this claim becomes ripe for review, it may be presented
district court; it will not be treateds a second @uccessiv@etition. See id. Claim 22 is
dismissed without prejudice as premature.

Claim 23

Petitioner contends that Arizona’s lethal injection procedures constitute crug
unusual punishment in violation of the Eighth and Fourteenth Amendments. (Doc. 63
93.) Regardless of exhaustion, the Court will deny Claim 23 as plainly meri8esg8
U.S.C. § 2254(b)(2)Rhines 544 U.S. at 277.

The United States Supreme Court has never held that lethal injection constitutg
and unusual punishmersige Baze v. Reegs53 U.S. 35 (2008), and the Ninth Circuit
concluded that death by lethal injection in Arizona does not violate the Constitbiie
LaGrand v. Stewastl33 F.3d 1253, 1265 (9th Cir.199&pland (Michael) 117 F.3d af
1104-05see also Dickens v. Brew&o. 09-16539, 2011 WL 420682 (9th Cir. Feb. 9, 20

to the

b| an

B at 7’

eS Cr'L
as

n.

11)

(holding that Arizona’s lethal injection protocol does not violate the Eighth Amendment).

Therefore, Claim 23 is without merit.

Moreover, prior to executiorRetitioner may present this claim in a separate {

-25 -

Civil




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

rights action under 42 U.S.C. 8§ 19&2e United States v. Mitched02 F.3d 931, 983-8
(9th Cir. 2008) (citingHill v. McDonough 547 U.S. 573, 579-80 (2006) (recognizing t
prior to an execution a challenge to that&t execution method may be broughtina § 1
action)). On the basis of the foregoing, Petitioner is not entitled to relief for Claim 2

Claim 24

Petitioner alleges that his constitutional rights will be violated because he w
receive a fair clemency proceeding. (Doc. 63 at 93.) In particular, he alleges the pro(
will not be fair and impartial based on the Arizona Board of Executive Clemency’s sel
process, composition, training, and procedures, and because the Attorney General
both as the Clemency Board’s legal advisor and as an advocate against Petdicat€3{
94)

Petitioner acknowledges that because he has not sought clemency this ¢
premature and not ripe for adjudication. Maignificantly, however, this claim is n(
cognizable on federal habeas review. Habeas relief can only be granted on a claif
prisoner “is in custody in violation of theo@stitution or laws or treaties of the Unit
States.” 28 U.S.C. § 2254(a).tRener’s challenge to statdemency procedures does T
constitute an attack on his detention (i.e.chisviction or sentence) and thus is not a pra
ground for habeas reliekee Franzen v. BrinkmaB77 F.2d 26 (9th Cir.1989ge also

Woratzeck v. Stewart18 F.3d 648, 653 (9th Cir.1997) (per curiam) (clemency claim
not cognizable under federal habeas law). Therefore, Claim 24 is dismissed
cognizable.

Claim 25

Petitioner alleges that Arizona’s statutory death penalty scheme is unconstit
because it allowed a judge, not a jury, to find aggravating circumstances that rendg
him death-eligible, and because it failed to require the state to provide notice of aggr
circumstances in his indictment. (Doc. 63 at 96-98.) Petitioner previously withdre

claim, but has included it as part of his proposed Third Amended Pet8eadc. 248, Att.

hat

083
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will ¢

laim
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1 at 130.) Regardless of its procedural status, the Court will deny Claim 25 as without mer
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See28 U.S.C. § 2254(b)(2Rhines 544 U.S. at 277.

Claim 25 is premised primarily updRing v. Arizona536 U.S. 584, 609 (2002
which found that Arizona’s aggravating fact@® an element of the offense of cap
murder and therefore must be found by a jury. However, subsequenghimo v.
Summerlin542 U.S. 348 (2004), the Court further held Biagdoes not apply retroactivel
to cases already final on direct review. Because direct review of Petitioner’s case was
final prior toRing he is not entitled to federal habeas relief premised on that ruling.

With regard to his indictment claim, the Supreme Court has held that facts consi

the elements of an offensdhrar than just a sentencing enhancement must be charge

tal

y

alrea

itutin

id In

federalindictment. See Jones v. United Staté26 U.S. 227, 252 (1999). However, IL:]e

Fifth Amendment Due Process Clause does not incorporate the same requirements u
criminal prosecutions by virtue of the Fourteenth Amendm8et Hurtado v. Californial
110 U.S. 516, 538 (1884Branzburg v. Haye408 U.S. 665, 688 n.25 (1972). Therefq

states are not required by the Constitution to empanel grand juries for purposes of ind

on S

=

€,

ctme

Id. Based upon these principles, Petitioner’'s argument was rejected by the Arizona Suprel

Court, which held that the fed# constitution does not require that aggravating factof
alleged in an indictment and supported by probable cabse McKaney v. Forema?09
Ariz. 268, 270, 100 P.3d 18, 20 (2004). This Court agrees. Claim 25 is without me

Based on the foregoing,

IT ISHEREBY ORDERED that Petitioner's motion to amend GRANTED.
(Doc. 248.) Pursuant to LRCiv 15.1, within fourteen (14) days of the filing of this Q
Petitioner shall file his Third Amended Petition.

IT ISFURTHER ORDERED that the following claims arBISMISSED WITH
PREJUDICE: Claims 1-C, 1-D, 11 (Sixth Amendment), 12, 17 (Sixth Amendment),
19 (in part) are procedurally barred; Claims 16, 18, 19 (in part), 21, 23 and 25 are \
merit; and Claim 24 is not cognizable.

IT IS FURTHER ORDERED that Claim 22 is premature andidSM|SSED
WITHOUT PREJUDICE.
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IT ISFURTHER ORDERED that no later than thirty (30) days following entry

this Order, Petitioner shall file a memorandum (“Merits Brief RE: Sentencing Cla

of

mS”)

regarding the merits of Claims 11 (Eighth and Fourteenth Amendments), 14 (Eighth an

Fourteenth Amendments), 15 (Eighth and Fourteenth Amendments), 17 (Eighth an

Fourteenth Amendments), and 26-27. The Merits Brief RE: Sentencing Claimg sha

specifically identify and apply appropriate AEDPA standards of reviewesesctoclaim for

relief, not simply restate facts and argument contained in the Third Amended Petiti

addition to briefing the merits of each claimtiff@ner shall also identify in the Merits Brief

RE: Sentencing Claims any request for further evidentiary development, specifically:

A. identify the enumerated claim($etitioner contendsieed further
factual development;

B. provide an offer of proof (i.e., declarations, documentary evidence,
summaries of proposed testimony) setting forth the facts to be
developed and the source of the proffered evidence; and

C. apply the applicable standards for obtaining evidentiary development,
including an explanatioaf why the claim was not developed in state
court and why the failure to develop the claim in state court was not the
result of lack of diligence, in accordance with 28 U.S.C. § 2254(e)(2)
andWilliams v. Taylor 529 U.S. 420 (2000).

ITISFURTHER ORDERED that, no later than thirty (30) days following the filif
of the Merits Brief RE: Sentencing Claims, Respondents shall file a Response (“
Response RE: Sentencing Claims”).

ITISFURTHER ORDERED that no later than fifteen (15) days following the fili
of Respondents’ Merits Response RE: Sentencing Claims, Petitioner may file a Merits

RE: Sentencing Claims.
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

IT IS FURTHER ORDERED that if, pursuant to LRCiv 7.2(g), Petitioner
Respondents file a Motion for Reconsideration of this Order, swation shall be filed
within fifteen (15) days of the filing of this Order. The filing and disposition of such m(
shall not toll the time for the filing of the Merits Brief, Response or Reply as schedy
this Order.

DATED this 12" day of April, 2011.

W=

—— \RosnO7Silvet’
Chief Umtcd States District Judge
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