Aloe Vera of America, et al v. USA, et al Doc. 671
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5
6 IN THE UNITED STATESDISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9| Aloe Vera of America Inc., et al., No. CV-99-01794-PHX-JAT
10 Plaintiffs, ORDER
11| w.
12| United States of America,
13 Defendanh
14 At the final pretrial conference held @une 25, 2014, the United States raisgd
15 objections to certain of Plaintiffs’ lay witnessksted in the proposed final pretrial ordey.
16 Specifically, the United States objected to @erjproposed topics of testimony for six of
17| Piaintifis’ witnesses on thgrounds that the subjects tfeir testimony had not been
18 timely disclosed: Arimoto, Ishida, KobunBaniuchi, Mukaitani, and Fujikawa. Although
190 Plaintiffs correctly classify the United &e&s’ objection as an oral motion in liming
20| disallowed by this Court’'s prior order (Do634 at 2), motions in limine can be
21 particularly useful in determining the admisBty of a witness’ tetimony, and the Court
22| makes a one-time exception to its prior orér the limited purpose of ruling on the
23 admissibility of these witnesses’ testimany.
24 The Court has considered the Plaintifisemorandum filed in response to thie
25| United States’ objections (Doc. 659) agell as the United States’ responsive
26| memorandum (Doc. 660), and rules as follows.
27
28 ! The parties shouldot construe this Order as amvitation to file motions in
limine in violation of the Court’s prior der. Such filings may result in sanctions.
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l. Background
The United States originallpbjected to five topicof testimony by the lay

witnesses, numbered 2, 4,B,and 8 and correspondingtiwvithe subjects of testimony

numbered as such in the parties’ propofedl pretrial order. Plaintiffs have since

withdrawn topic 8 as a subjeot testimony by the lay witnesses. (Doc. 660 at 2). T
remaining topics, 2, 4, 6, and 7, are: “{@jormation communicated to [the witness] b
Rick Toma or any other FLRImployee regarding the TRTB audit of FLPJ prior to t
October 1997 media reports; . . . (4) [the wgs's|] knowledge of the information in th
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[12)

October 1997 media reports; . . . (6) was wimess the source of any of the med[[a

reports or was [the witness] aware of ang in the company who was the source of the

media reports; and . . . (7) [the witnesd&] opinion regarding the source of the med
articles and the meaning in Japanese soadttyhe word “kankeisha” in a media ston
regarding tax issues based on [the vas'® personal observation, prior experieng
giving the basis for [the witness’s] beliefdathe societal conteXpr [the witness’s]
belief.” (Doc. 656 at 103-06)See also (Doc. 669 at 102-05) ial pretrial order as
adopted by the Court).

[I. Legal Standard

A. Rule 26(a)

Federal Rule of Civil Procedure (“Rtl) 26(a)(1)(A)(i) requires a party to
disclose not only the identiseof witnesses who are “Bky to have discoverablg
information” but also the ‘ighjects of that information.” A party must supplement
disclosures in a timely manner “if the partyades that in somenaterial respect the
disclosure or response is incomplete carrect, and if the dditional or corrective
information has not otherwise been made kmaavthe other parties during the discove
process or in writing.” Fed. R. Civ. P. 26(e)(1)(A).

B. Untimely Disclosure

When a party fails to make a timely dessure required by Re 26(a), “the party

is not allowed to use thatformation or witnesgo supply ewdence on a motion, at &
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hearing, or at a trial” unless proves that its failure wasubstantially justified or is
harmless.” Fed. R. Civ. P. 37(c)(Tprresv. Los Angeles, 548 F.3d 1197, 1213 (9th Cir
2008).

The Ninth Circuit Court of Appeals (“Got of Appeals”) has enumerated fol
factors in determining “whether a violatioof a discovery dedide is justified or

harmless: . . . (1) prejudice surprise to the party against whom the evidence is offel

(2) the ability of that party to cure the prdjce; (3) the likelihood of disruption of the

trial; and (4) bad faith or willfulness inwad in not timely disclosing the evidence
Lanard Toys Ltd. v. Novelty, Inc., 375 F. App’x 705, 7183th Cir. 2010) (citingdDavid v.
Caterpillar, Inc., 324 F.3d 851, 857 (7th Cir. 2003)).

If a court concludes that a discovery deaglMolation is not gbstantially justified
or harmless, it has “particularly wide latieidin its discretion to “issue sanctions und
Rule 37(c)(1).”Yeti by Molly, Ltd. v. Deckers Outdoor Corp., 259 F.3d 1101, 1106 (9th
Cir. 2001). Rule 37(c) is inteled to provide a “self-exating,” “automatic sanction

provid[ing] a strong inducement for disclosurenaditerial,” Fed. R. Civ. P. 37 advison

committee’s note (1993). Thus, the rule pdes for the automatic exclusion of the

testimony of an untimely dclosed expert witnesSee Fed. R. Civ. P. 37(c)(1)Yeti by
Molly, 259 F.3d at 1106 (citin@rtiz-Lopez v. Sociedad Espanola de Auxilio Mutuo Y
Beneficiencia de Puerto Rico, 248 F.3d 29, 3%1st Cir. 2001)).
1. Witnesses

A.  Arimoto

Plaintiffs have withdrawn Mr. Arimoto as proposed witnesand he is not listed
in the parties’ amended proposed final pagtorder. Accordingly, the United States
objections to his testimony are moot.

B. Ishida

The United States initially objected to Mr. Ishida’s testimontopics 2, 4, 6, and
7. See (Doc. 660 at 1-2). Following Plaintiffshemorandum to whicRlaintiffs attached

a copy of a disclosure statement that dsetb subjects of Mr. Ishida’s testimony, th
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United States has withdrawits objection to topic 7.1¢4. at 2). The Court finds that
Plaintiffs properly disclosed togs 4 and 6 with respect torMshida, but not topic 2. In
Plaintiffs’ May 4, 2006 disclose statement, Plaintiffs idéfied Mr. Ishida as a witness
and listed his opinion testimony as being lblagpon “knowledge of the contents of the

Publications and lack of pre-publt@an knowledge among FLP Japan employees

D
o

regarding the contents of the Publicatior{f®bc. 659-1 at 27). This adequately disclost
to the United States that Mishida would testify as to pic 4, “his knowledge of the
information in the Oaber 1997 media reports.” (Doc. 6&6103). With respect to topid
6, the disclosure statement stated that ffJthe further opinion of the witness that no
employees or officers of FLP Japan weregberce of the leakadformation concerning
the alleged tax fraud, allegedolation of Japanese lavassessments, audits, a joift
U.S./Japan examination, medties and other informatidn(Doc. 659-1 at 27). This
adequately disclosed to the itéul States that Mr. Ishida would testify as to topic |6,
whether he was the source of the mediamspar was aware of anyone in the company
being the source of the media reports.

The Court has read all of the documeaitsiched to Plaintiffs’ memorandum and
has not identified any timely disclosures thanhtain information pertaining to topic 2|
The only potential dagnent implicating topic 2 is anfafavit of Mr. Ishida submitted in
opposition to the United S’ motion for summary judgment. This affidavit, filed gn
October 24, 2006, includes a statement Mat Ishida had attended an FLPJ meeting
prior to the media reports in which cursamjormation concerning aaudit by the Tokyo
Regional Tax Bureau (“TRTB”) wadisseminated. (Doc. 501-2 at 20).

Plaintiffs contend that this affidavit constituted adequate disclosure to the Unitec

States that Mr. Ishida wouldsify at trial to the topics contained within. (Doc. 659 at 4).

In support, Plaintiffs rely upon Rule @§(1)(A)’s provision that a formal supplementa
disclosure need not be maifiéthe additional or correct information has not otherwise
been made known to the other parties dutime discovery process or in writingl'tl)

Plaintiffs contend that becse the United States’ reply isupport of its motion for
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summary judgment specifically addressed Mhida’'s affidavit (as well as others), th
United States had notice in writing of the sdbjof Mr. Ishida’s testimony. (Doc. 659 3
5). Although the United Statesdeed specifically referenced Mr. Ishida’s affidavit in i
reply, see (Doc. 514 at 10), this does not risette level of supjnting the formal
disclosure requirements.

Plaintiffs primarily rely uporWestefer v. Shyder, 422 F.3d 570 (7tiCir. 2005), in
which the Seventh Circuit Court éjppeals held that affidavits produced in response t
motion for summary judgmentonstituted adequate disslore such that formal
amendment of the non-movant’s answers tariaggatories was not required. In that cas

the defendant had been slow to produce dwmous which it eventually attached to it

motion for summary judgment. 422 F.3d 382. In responding to the motion for

summary judgment, the plaintiffs, who wereniaites alleging they hdsken transferred to
a particular prison for unlawful reasons, sutbed affidavits in whit they avowed that
the documents produced by tthefendants had been falsifidd. Because the document
were the plaintiffs’ prison transfer recordbe allegation that the records were falsifie
constituted a new theory in the caSeeid. at 582-83. The defendants moved for Rule
sanctions on the groundsatithis theory had nditeen properly disclosetd. at 582. The
court concluded that Rule 26’s “or otherwise” clause rendered the plaintiff's respon
the defendant’s summary judgnienotion a valid disclosurthat placed defendants “of
written notice that the prisoners chalied the placement forms’ veracityd. at 584.

In Westefer, however, the court explicitly relleupon the defendant’s delay i
producing the documents to conclude that§tp was no unfair surga in the prisoners’
failure to amend their interrogatoriedd. The Court is not peusaded that the Ninth
Circuit Court of Appeals would reach thensa conclusion in # present case. In
Westefer, it was clear from the plaintiffs’ affidavithat the plaintiffs were asserting
new theory in the case. lime present caseltl@ough it was clear from Mr. Ishida’s
affidavit that he had knowledge of imfoation communicated to him concerning th

TRTB audit prior to the media reports, it wast clear that he wodloffer such evidence
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at trial. The Court has ndbund any Ninth Circuit Courdf Appeals authority holding
that the production of an affidavit in opgbon to a motion for summary judgment makes
it known to the movant that the non-movantemds to offer the affint as a witness at
trial on all topics contained in that affidavit.

The plain language of Rul6(e) provides, as Plainfsf correctly highlight, that
supplementation is unnecessaviien information has been “otherwise made known|to
the other parties during the discovery process avriting.” Fed. R.Civ. P. 26(e)(1)(A).
But nothing in this case indicates that tmmformation made known in Mr. Ishida’s
affidavit was the fact that he would be testifyigtrial as to the subject of his affidavit.
This is not the case where, likdestefer, the information disclogkin writing is apparent
as a new theory of the case. Nor was ithfermation disclosed an admission or |a

previously-undisclosed document relevantthe action, the significance of which i

)

intrinsically apparent.

When in response to a summary judgment motion the non-movant makes

admission, attaches a newly dosed document, or states a new theory of the case,|this

information is itself sufficiento notify the movant of thismformation. But unlike these
types of disclosures, statements containgdinvan affidavit do nbintrinsically convey
to the reader notice that these particulateshents will be the subject of the affiant|s
testimony at trial. The purpos® the disclosure requiremenfor witnesses is so the
parties may know which of the often-volumus evidence will be relevant to the trial
proceedings. For this, the panffering the withess must infim the other parties in the
case that it intends to use this witness to elicit testinmonguch a subject. Mr. Ishida’s
affidavit disclosed his opiniongout it did not disclose thdte would testify at trial
regarding those opinions.

In arguing that the mere disclosureMf. Ishida’s affidavit sufficiently notified
the United States of his trial testimony, Plaintiffs cite several cage&esson
Information Solutions, Inc. v. Bridge Medical, Inc., 434 F. Supp. 2d1®, 813 (E.D. Cal.

2007) is unpersuasive because the Court aiaascertain with sgificity the actual
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extent of discloste in that caseSee 434 F. Supp. 2d at 813.(*. all of the challenged
witnesses were identified iocuments produced. . ."BanxCorp v. Costco Wholesale

Corp., 978 F. Supp. 2d 280, 32(S.D.N.Y. 2013) is snilarly noncontrolling and
unpersuasive. There, the pantypving to precludehe withesses had admitted that it had
adequate notice of the witnesses but “hadeason to engage infishing expedition and
depose other employees of Defendants at rarfd®m8 F. Supp. 2d at 324. In the present

case, the United States asserts that it didcexive adequate notice when the affidayit

was buried in 156 exhibits offered in pgsition to its motion for summary judgment.
(Doc. 660 at 5). Finally, iColeman v. Keebler Co., 997 F. Supp. 1102107 (N.D. Ind.
1998), it was “uncontroverted that Keeblechme fully aware of the identities of [thg
witnesses] at the latest dogi [another witness’s] depositiér@97 F. Supp. at 1107. The

U

Court finds these cases unpersuasive.

—

Accordingly, the Court concludes thataikiffs timely disclosed the subjects o
Mr. Ishida’s testimony only with respect to topics 4 and 6.

C. Kobuna

The United States objectsts. Kobuna’s testimony with spect to topics 2, 4, 6,
and 7. As with Mr. Ishida, Plaiiffs attached an affidavit d¥ls. Kobuna in opposition to
the United States’ 2006 moh for summary judgmengee (Doc. 501-2 at 18). Unlike
Mr. Ishida, however, Plaintiffs never listed Ms&obuna as testifying to topics 4 and 6 I|n
their May 4, 2006 disclosurgtatement. For the same reasdiscussed with respect to
Mr. Ishida, the Court concludes that Pldistihave not timely disclosed the subjects pf
Ms. Kobuna’s testimony with respeo topics 2, 4, 6, and 7.

D.  Taniuchi

As with Mr. Ishida, the United States ebfed to topics 24, 6, and 7 of Mr.

Q)

Taniuchi’s testimony beforeithhdrawing its objection to topic 7. Plaintiffs’ May 4, 200
disclosure statement listedetsame opinions and bases for opinion for Mr. Taniuchi gs it
did for Mr. Ishida. Plaintiffsalso attached Mr. Taniuchiaffidavit in ogosition of the
United States’ 2006 motion for summary judgmefee (Doc. 501-2 at 22).
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Consequently, the Court finds for the samasoms discussed concerning Mr. Ishida th
Plaintiffs timely disclosed Mr. Taniuchi’'s g@mony with respect ttopics 4 and 6, but
not 2.

E. Mukaitani

The United States objects to Mr. Mukaitani’s testimony with respect to topics
6, and 7.See (Doc. 660 at 2). Plaintiffs argudr. Mukaitani’s testimony was properly
disclosed, and rely upon a May 31, 2048tten disclosure of Mr. Mukaitani as 4
damages witness in which theyated that he will testifysimilarly to the other FLPJ
employees and distributors previously idgetl by Plaintiffs and deposed in Hawaii b
Mr. Role. That is, he will testifyinter alia, as to the media reporbout FLPJ in October
1997, his opinion as to the source og tteports, his knowledge of the Simultaneo
Examination prior to the media reports, theaut of the media reports on FLPJ in 19¢
through the present time, and the damagesethby the media reports.” (Doc. 659-1
48).

This disclosure placed the United $tibn notice of Mr. Mukaitani’s propose
testimony with respect to topi, 4, 6, and 7 because eachthese topics is fairly
encompassed within &htiffs’ disclosure.

F. Fujikawa

The United States objects to Ms. Fujikagvggstimony with respect to topics 2, 4,

6, and 7.See (Doc. 660 at 2). As with Mr. Ishid&laintiffs attached her affidavit in
opposition to the Unite&tates’ 2006 motion for summary judgmesde (Doc. 501-3 at
5). Unlike Mr. Ishida, however, Plaintiffs neviested Ms. Fujikawa atestifying to topics
4 and 6 in their May 4, 200disclosure statement. For tesame reasons discussed wi
respect to Mr. Ishida, the Cduroncludes that Plaintiffeave not timely disclosed the
subjects of Ms. Fujikawa'’s testimony withspect to topics 2, 4, 6, and 7.
V. Remedy for Untimely Disclosure

The remaining issue is the appropriagenedy for Plaintiffs’ failure to timely

disclose. Rule 37(c)(1) mandates exclusiothefwitnesses unless thalure to disclose
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was harmless. The Court concludes the failwes not harmless. Turning to the firs
factor enumerated ihanard Toys, the Court finds Plaintiffsnon-disclosure created
substantial prejudice to the lted States because Plaifstihave surprised the United
States on the eve of trial with these withesseghom the United States had no reason
previously depose becauseditl not reasonably anticipate Plaintiffs would call them
trial.

As to the second factor,dhability of the United Stateé® cure the prejudice, the

Court finds this factor weighstrongly against Plaintiffs lbause the United States cann

cure its prejudice absent the Court resettirgttial date and reopening discovery, whig

the Court will not do at thitate juncture. Thus, the Unitéttates would have no choic{
but to proceed to trial withoutaving deposed these witnessm the specific topics of
testimony Plaintiff now proposes offer. For these sameasons, the third factor, the
likelihood of disruption of therial, also favors the United States because proceedin
trial without having previouslydeposed these witnesseslikely to interfere with the

smooth functioning of the trial process.

The fourth factor, bad faith or willfoess involved in the untimely disclosure

favors Plaintiffs because there is no evidetita they acted in bad faith or willfully
failed to disclose the proposed subjects sfitgony. The Court is mindful that in a cas
of this magnitude it is difficult to manage all the moving parts, but also it is precise

for this reason that formal dissures are even more important.

The Court concludes that exclusion of tubjects of testimony is the appropriate

sanction for Plaintiffs’ failure to discloses required under Rule 26(a) and 26%e¢.Fed.
R. Civ. P. 37(c)(1)¢f. Quevado v. Trans-Pacific Shipping, Inc., 143 F.3d 1255, 1258 (9th
Cir. 1998).
V. Conclusion

For the foregoing reasons,

IT IS ORDERED that Plaintiffs’ witness Ishidenay not testify at trial regarding
proposed topic of testimony 2 (ksted in Doc. 669 at 103).
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IT ISFURTHER ORDERED that Plaintiffs’ withes«Kobuna may not testify at
trial regarding proposed topics @fstimony 2, 4, 6, and 7 (Asted in Doc. 669 at 104).

IT ISFURTHER ORDERED that Plaintiffs’ withess Tauchi may not testify at
trial regarding proposed topic of testny 2 (as listed in Doc. 669 at 102).

IT ISFURTHER ORDERED that Plaintiffs’ withes$-ujikawa may not testify at
trial regarding proposed topics tefstimony 2, 4, 6, and 7 (Asted in Doc. 669 at 105).

Dated this 11th day of July, 2014.

James A. Teilbgrg
Senior United States District Judge
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