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WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Richard Dean Hurles, No. CV-00-0118-PHX-DLR
Petitioner, ORDER
V.

Charles L. Ryan, et al.,
Regpondert.

On January 21, 2015, this case wamanded by the Ninth Circuit Court of

Appeals. (Doc. 118.) On January 29, 2016, pursuant to the remand order, the Cou
an evidentiary hearing on Hurles’ claim of judicial bias.

The Ninth Circuit also ordered th{Sourt to reconsider, in light dflartinez v.
Ryan 132 S. Ct. 1309 (2012), Hurles’ claim that appellate counsel perfor
ineffectively by failing to raise a claim undéke v. Oklahoma470 U.S. 68 (1985).
Hurles v. Ryan752 F.3d 768 (9th Cir. 2@). The parties briefed this issue. (Docs. 13
141, 148, 188, 190, 194.)

This order addresses both remanded issli&s the reasons set forth below, th
judicial bias claim is denied. The Court afsads that Hurles is not entitled to relief o
his ineffective assistance of appellate couméaim and that an é@lentiary hearing on

the claim is not necessary.
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JUDICIAL BIAS

l. Background

The following facts are taken from the opinion and order remanding the ¢

Hurles v. Ryan752 F.3d 768 (9th €i 2014), the Arizona Supreme Court’s opinig
affirming Hurles’ conuttion and sentenc&tate v. Hurles914 P.2d 1291 (Ariz. 1996
(en banc), and this Court’s review of the record.

A. Trial

Hurles, on parole after seng nearly fifteen years iprison for sexually assaulting

two young boys, went to the téry in Buckeye, Arizonagn the afternoon of Novembef

12, 1992. After the last pain left, Hurles locked the fromtoors and attacked librariar
Kay Blanton in the back room. He attemptedape her, stabbed her thirty-seven timé
and kicked her so violentlyat he tore her liverShe later died of her injuries.

Hurles left the library and proceededhe home of his nephewhomas. He told
Thomas that he had been in a fight witB@anish man at the library. After changing h
clothes and cleaning up, Hurlesked Thomas for a ride #hoenix. On the way to
Phoenix, Hurles had Thomas pull over so he could discard his bloody clothes. Th
dropped Hurles off ahe bus station in Phoenix, wheti@irles purchased a ticket to Lal
Vegas. Thomas returned to Buckeye andaiat the police. Pokcintercepted the bus
and arrested Hurles.

Hurles was charged with burglary, fickgree murder, first-degree felony murde
and attempted sexual assault. A jtoynd him guilty of all charges.

The court then conducteth aggravation and mitigation hearing to determine

appropriate sentence. Hurle8ered mitigating evidencabout his dysfunctional family

ase

n

\

S,

is

10M:

-

the

background, cognitive deficiencies, long-tesubstance abuse, mental illness, gopd

behavior while incarcerated, and an expginion that he suffered from diminishe
capacity at the tim of the crime.

The court found one statutory aggravagtfactor: that Hurles committed the crim
in an especially cruel, heans or depraved manner. Tbeurt found two nonstatutory

mitigating circumstances: that Hurles suéfé a deprived childhood in a dysfunction
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home and that he had behaved well in prisgaor to the underlying crime. The cour
concluded that these circurastes did not warrant lenien@nd sentenced Hurles tq
death. The Arizona Supreme Court affirméturles 914 P.2d 1291.

B. Special Action

Prior to trial, Hurles mowe for appointment of a secoradtorney to assist in hig
defense. (SA at 30-34.)The trial judge, Maricopa dlinty Superior Court Judge Rut
Hilliard, summarily dered the motion. Id. at 36.) Hurles soughmterlocutory relief in
the Arizona Court of Appeals, filing a p@bdn for special action challenging the trig
court’s ruling and assertingahdefendants in capital cas@® entitled to two lawyers.
(Id. at 38.) The named parties were Rich Hurles, Petitioner; Maricopa Count
Superior Court and dige Hilliard, Respondents; and Maopa County Attorney Richard
Romley as the “Real Party in Interest.” (SA at 64.)

The Maricopa County Attorney’s Officeshich was prosecuting the case, decling
to respond to the special action because under Etw it lacked standing in the selectig
of defense counselSee Hurles v. Super. Ct. amd for the Cty. of Maricopa849 P.2d 1,
2 (Ariz. Ct. App. 1993). At the requesttbie Presiding Criminal Judge of the Maricoq
County Superior Court, Ronald Reinsteire #rizona Attorney Gemal filed a response.
Id.

The response was prepaieyl Assistant Attorney Genal Colleen Fench. The
response began, “Respondent Judge Hillilmhugh her attorneys undersigned, here
enters her response to Petitioner’'s petition dpecial action.” (S.A. at 64.) In itg
“Statement of the Facts,” thiesponse described the murder as “brutal” and character
the State’s case against Hurles as “very Bngmd straightforward, compared to othg
capital cases.” Id. at 65, 66.) The response thaddressed Hurles’ legal argument

including his request that the Arizona Coof Appeals follow California law, which

||
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presumed the necessity of second chair counsiath-penalty cases, and his contentipn

1 “SA” refers to documents filed in Petitioner’'s Spedation Proceeding before
the Arizona Court of Appeals (Case No. C8-3134-SA). Copies of these records

well as the original trial transcripts and appellatiefs were provided to this Court by the

Arizona Supreme Coudn August 24, 2000.
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that the lack of second counsel would atel his Sixth Amendmeémnd equal protection
rights. (d. at 67-73.) Finally, the responseggested that appointed counsel w
ethically bound to withdraw from the casand possibly the Maricopa County list g
contract defense lawyers, if she believedsél incapable of aopetently representing
Hurles. (d. at 73.)

The Arizona Court of Appeals ordered slgopental briefing on the issue of Judd
Hilliard’s standing. French #oored the response, arguin@itludges had an interest i
retaining discretion with respect to thepamtment of counseh capital cases. Id. at
78.) Specifically, Frenclargued that it was approprator Judge Hilliard and the
superior court bench to defend their intenesthe bench’s authority to make case-b
case determinations in the appointmentcapital counsel because the Real Party
Interest did not have standing to litigate the cabk) (

In a published decision, the Arizomdourt of Appeals declined to acceq
jurisdiction on the merits, concluding it was piaore in light of Hurles’ failure to make
a particularized showing on the ndled second counsel in his caddurles v. Super. Ct.
849 P.2d at 2.However, the court addressed Judghidid's standing, holding that a
responsive pleading from a trial judge may ibedfonly if the purpos is to explain or
defend an administrative practice, poliay;, local rule, not simply to advocate th
correctness of the judge’s individual rulingd. at 3. Because thesponse filed by the
Arizona Attorney General on behalf of Juddidiard fell into theinappropriate “I-ruled-
correctly” category, the appellate codeclined to consider the pleadihdd. at 4. As to

Judge Hilliard’s involverant in the filing of tle responsive pleading, the court observe(

2 French, re_presentin% the Maricopa Superior Court and Judge Reinste
presiding criminal judge, subsequently dile S?eqal action in the Arizona Supren
Court, naming as Respondents the judgethefArizona Court of Appeals. (CV-93
01335-SA at 1.) The speciattion contested the court ofals’ ruling that judges who
are named as respondents in special acticaieaging their rulingslo not have standing
to appear and respondld.(at 2.) The Attorney Generalsal filed a special action on th¢
question of whether it was entitldéo represent judges in spa&cactions on the issue o
aPpom_tment of counsel. (SA at 1.) Thetokney General attached to its reply &
affidavit from Judge Reinsteirttasting that, due to budgettstand an in@ased number
of requests, the Maricopa County Superfoourt addressed requests for additior
counsel on a case-by-case basid. gt 105.) The special actions were consolidatét.
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The record does not indicate e&ther Judge Hillied, the nominal

respondent, actually authorized suclplaading to be filed. From the

statement of the Attorneyseneral at oral argument, the pleading was

requested by the presiding criminatlge, not by Judge Hilliard, and there

was no contact betweendfe Hilliard and the Attoey General’s office as

the pleading was prepared.
Id. at 2 n.2.

Judge Hilliard continued tpreside in the case through trial, sentencing, and
first post-conviction relief (“PCR”) proceeding.

C. Second PCR Proceeding

In his second PCR petitiomurles raised a claim athng that his Fourteenth
Amendment rights had been violated whedghuHilliard failed to recuse herself fron
his case after becoming a party in the speitibn proceedings. (Doc. 72, PCR at 2
45, 163-723 Hurles also filed an accompanygi Motion to Recuse Judge Hilliardld (
at 129-44.) Judge Hilliard referred the ttea to the Presidingudge, who appointed
Judge Eddward Ballinger, Jr., taole on the motion. Id., ME at 1-2.) Judge Ballinge
denied the motion, stating thgw]ith respect to the objdive evaluation of the judge’s
actions in this matter, the Court finds basis to transfer this caseld.( ME at 3.)

Judge Hilliard ultimately denied reliefn Hurles’ second PCR petition. Wit}
respect to his judicial bias claim, the court ruled:

Defendant argues in claim 2 thiéis Judge should have recused
herself from consideration of the firBetition for Post-Conviction Relief
based on the Court of Appeals’ ruling Hurles v. Superior Courtl74
Ariz. 331, 849 P.2d 1 (App. 1993)Defendant argues that because the
Court of Appeals determined that thepense filed on belaof this judge,
(without her input) was wrong, thisdge is thereby precluded from hearing
any further matters in thisase. However, Rule &i the Arizona Rules of
the Supreme Court, Canon 3(E)(1) pd®s that “A judge shall disqualify
himself or herself in a proceeding which the judge’smpartiality might
reasonably be questioned . . . .” Tiest is an objective one: whether a

at 93.) The Arizona Supreme Couectined to accept jurisdictionld( at 106.)

entries (“ME”), and petition for review (“PIlRdocuments from Petitioner's second PC

3 “Doc. 72" consists of separately indel and paginated PG#dcuments, minute
proceeding (Case No. CR-OS-OllS-PC{.
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reasonable and objective person kngnatl the facts would harbor doubts
concerning the judgs’impartiality. State ex rel Corbin v. Superior Court
155 Ariz. 560, 748P.2d 1184 (1987)Liljeberg v. Health Services
Acquisition Corp.486 U.S. 847, 108 S. 2194, 100 L.Ed.@ 855 (1988).

The trial judge is presumed to epartial and the party who seeks
recusal must prove the grounds fosdlialification by a preponderance of
the evidence.State v. Carverl60 Ariz. 167, 771 P.2d 1382 (198%fate
v. Salazay 182 Ariz. 604, 898 P.2d 982 pp. 1995). The facts here do not
support disqualification and anothedge, Judge Ballingeso determined.
In the special action in this caseethAttorney General filed a response on
this judge’s behalf but without angpecific authorization of such a
pleading. No contact was made bystjudge with theAttorney General
and this judge was a nominal partyynIThe special action was resolved
five years before the first PCR watedl. Based on the circumstances of
this case, the Court finds that asenable and objective person would not
find partiality.

As in Carver, Hurles simply alleges biasd prejudice but offers no
factual evidence to support his géions. There is no allegation of
partiality during the trial or that himgs or conduct during the first PCR
demonstrated any bias. “Appearancentérest or prejudice is more than
the speculation suggested by the defehdalt occurs when the judge
abandons the judicial role and acts imdiaof one party or another.” Hurles
has failed to overcome the presumption of impartiality.

(Id., ME at 17-18.)
Judge Hilliard further heldhat, even if it was error ndb recuse herself, such
error was harmless in lighaf the overwhelming evidencef Hurles’ guilt and the
absence of any risk that injicee would occur in other casesthiat public confidence in
the judicial process would be underminedd. @t 19.) The Arizona Supreme Cour

summarily denied review.

D. Habeas Review

On habeas review, this Court denied fbdicial bias claim on the merits. Th
Court found that:

[N]othing in the record contradicts the assurances of Judge Hilliard and

Assistant Arizona Attorney General Frerttlat the judge plyed no role in
the preparation and filing of the spaicaction brief. Petitioner has cited no
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evidence to contradict their statemerggarding the judge’s role, or lack
thereof, in preparation dhe brief. Nor is there grevidence to refute the
conclusion that the positiomaised in the brief weranything other than the
positions of the Arizona Attorney General.

(Doc. 99 at 17.)

In remanding the case, the Ninth Circtound that Judge ifiard came to an

unreasonable determination of the facts inyileg Hurles’ judicial bias claim, and that

this Court abused its distcien by denying the claim withut holding anevidentiary
hearing. Hurles 752 F.3d at 792. The Ninth Circeixplained that “this case presents :
especially troubling example of defectifect-finding because the facts Judge Hillial
‘found’ involved her own onduct, and she based thoSindings’ on her untested
memory and understandiog the events.”ld. at 791.

The Ninth Circuit directedhis Court to holdan evidentiary &aring to determine
“whether the probability that Judge Hilliard harbored acfbis] against Hurles is too
high to be constitutionally tolerable.1d. at 792 (quotingBracy v. Gramley520 U.S.
899, 904 (1997)). To answer that questiafter noting the “tenor of Judge Hilliard’s
responsive pleading in the special actiong thinth Circuit listed the following factors
for this Court to consider: Jlwhether Judge Hilliard partmated in the special actior

proceedings as more than a nominalrtypa (2) had contact with French; (3

commissioned or authorized the responsiveaging; or (4) provided any input on the

brief. 1d.

E. Evidentiary Hearing Testimony

The Court held an evidentiary hearing danuary 29, 2016. Hurles called fou
witnesses: Colleen French;dge Hilliard; Mark Harrison, gudicial ethics expert; and
Noel Fidel, a former Marmpa County Superior Courhd Arizona Court of Appeals
judge.

Colleen French testified that she wassigned to file thaesponse to Hurles’
special action by her supervis®aul McMurdie, who was asked to respond to the spe
action by Presiding Judge Reinstenot by Judge Hilliard. (RT 1/29/16 at 32.) It was
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Judge Reinstein’s “insistence”ahshe filed the responseld.(at 35.) He felt “very
strongly” about the issue involvedld))

French testified that, right after eshwas assigned the case, she called Ju
Hilliard to inform the judge that she was filing a resp®mno the special actionld( at
34.) Judge Hilliard was “not cooperative,” bahe did not tell Frezh not to file the
response. I4. at 23.) Judge Hilliard pvided no assistance preparing the brief. I1d. at
34.) French possibly sent a drafttbé response to Judge Hilliardd.(at 35.) She sent g
copy of the filing to Judge Hillia, as required by the rulesid (at 24.) She received
nothing from Judge Hilliard. Id. at 36.) French spoke witbudge Hilliard only once.
(Id. at 34.) She felt her client was the SumeCourt as well as Judge Hilliardld( at
25, 36.) Judge Hilliard didot authorize the responsedaprovided no input. Id. at 41.)
The language in the response was Frencirs] the characterization of the State
evidence came from the prosecuting attorndgt. &t 37-40.) French testified that Judd
Hilliard was “not pleased” that the response was fildd. at 42.)

Judge Hilliard testified thaghe had no recollection tiie special action, nor did
she recall ever spealgyrwith French. Id. at 60.) She testified & she did not request 4
special action be filed or solicit a responséd. &t 74.) She did not recall reading th
response, and it was possible she never sawdt.at 72.) She did not dispute that h¢
chambers received a cop¥the response.ld. at 62.)

Judge Hilliard testified @t she offered no input anéceived no drafts of the
response. Id. at 75, 83.) She testified that,letigh the Attorney General represents
her position, she was not responsibletfe language in the responséd. at 78-79.)

She also testified that appearing in acgl action to defend one of her rulings
“not something | have done.”ld; at 67.) As a matter of poy, she generally did not
read special actions, but forwarddtem to the presiding judge.ld( at 73.) Judge
Hilliard believed that judges we represented by the Att@y General's Office as a
matter of course in all special actiongd. @t 63, 77.)

Judge Hilliard testified that it was heragtice to rule on motions, such as tf

motion for second counsel, afteonsulting with other morexperienced criminal judges
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or the presiding criminal judgeld( at 70.) She is sure thah such a motion she woulg
have consulted with niiiple other judges. Id.) She recalled that at the time of Hurle
trial there were financial issues that mighvéaffected the appdiment of second-chair
counsel. Id. at 71.)

Finally, Judge Hilliard testified that ski@ not recall whetheshe had notes on thg
case. Id. at 68.) However, she disposed of whatawtes she did have when she retir
from the bench. I4.)

Mark Harrison, Petitioner’'s expert witness judicial ethics, testified that Judg
Hilliard violated the Arizona Gde of Judicial Conduct, @ans 1 and 3, by becoming
personally involved in the defse of her order and continuing to preside over the c:

such that her impatrtiality mighéasonably have been questiondd. &t 102.)

Noel Fidel, a former Maricopa CoyntSuperior Court and Arizona Court of

Appeals judge, testified, in contradan of Judge Hilliard’s belief, that it was
extraordinarily rare for judges to appeard be represented in special actionkd. &t
132.) He testified that thattorney General represented only judges who were act
rather than nominal, partiesld(at 132-33.) However, in@$ing arguments, counsel fo
Hurles conceded that he was not chalieggthe veracity of Judge Hilliard or he
testimony. [d. at 142-43.)

1. Analysis

The Court finds that an avage judge, sitting in JuegHilliard’s position, was

likely to sit as a neutral, unbiased arbiter.thaligh the filing of aesponse in her name

and the tenor of the response arguably sstggeethat Judge Hillid was enmeshed an(
embroiled in controversy with Hurles and b@unsel, the facts do not bear that out.

A. Findings of Fact

Taking into account the concerns raigsdthe Ninth Circuit in its remand order
the Court makes the following findings of fdwsed on the testimony at the evidentig
hearing and the record as a whole:

(1)  Judge Hilliard ruled on the motionrfsecond counsel after consulting wit

other more experienced criminal judges. aiflshe was served withe special action,
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Judge Hilliard followed the aot protocol, as she undéwsd it, by forwarding the
complaint to the presiding criminal judge, Judge Reinstein.

(2) Judge Reinstein had strong feelirad®ut the issue raised in the spec
action. He made the decision to requbat the Arizona Attmey General respond.

(3) The case was assigned to Frencihdrysupervisor. From the time she w¢
assigned the case, French understood slsere@esenting the presiding criminal judd

and the superior court at the behest ofdhmminal presiding judge. She understood s

was not representing Judge Hittlabut it never crossed hermdi to respond in the name

of the presiding judge.

(4) French filed the response in thame of Judge Hilliard because Judg
Hilliard was the named nominal defendanteriah did not recognizie potential for the
appearance of a conflict createdrbgponding in the trial judge’s name.

(5) Though it was not settled, Arizotaw at the time guably coull have
been interpreted to support French’s positloat the trial judge had an unequivocal rig

to respond to a special actioHurles v. Super. Ct849 P.2d at 3.

(6) Judge Hilliard did not péicipate in the special #on proceedings as morg

than a nominal party. Althgin she was provided copiestbe briefs, she did not reag
them or provide FrencWith any input.

(7)  Judge Hilliard had contact with Fdnconcerning the special action on of
occasion. On that occasioRrench phoned Judge Hilliatd advise her that French
would be preparing and filing a responséudge Hilliard expressedisapproval that a
response was going to bked on her behalf.

B. Conclusions of Law

The Due Process Cls@ guarantees a criminal ded@ant the right to a fair and
impartial judge. See In re Murchisqr849 U.S. 133, 136 (1959Rhoades v. Hennb98
F.3d 511, 519 (9th Cir. 2010) (“Due processjuires that trials be conducted free
actual bias as well as the appearance ofhiag\n appearance of bias—as opposed
evidence of actual bias—nessttates recusal when thedpe becomes embroiled in

running, bitter controverswith one of the litigants.Crater v. Galaza491 F.3d 1119,
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1131 (9th Cir. 2007) (citingVithrow v. Larkin 421 U.S. 35, 47 (1975)). Due process
also requires a judge to recuse herself whiers plain that [slhe was so enmeshed |n
matters involving petitioner as to make it megipropriate for another judge to sit|’
Johnson v. Mississipp#03 U.S. 212, 215-16 (1971). dimquiry is objective. “We do
not ask whether [the judge] actually harbosebjective bias. Rather, we ask whether the
average judge in her position was likely be neutral or whether there existed an
unconstitutional potential for biasHurles 752 F.3d at 788.

Hurles alleges bias arising from Judge Hitlia role as a responsive party in the
special action. However, Judghlliard was named only as “nominal” party under the
state rules for special actionsSee Hurles v. Super. C849 P.2d at 2. Although the

Arizona Attorney General filed a brief in tliedge’s name, the evidea presented at the

U

hearing is consistent with the recordatthJudge Hilliard was not involved in thg
proceedings or in the pragtion of that brief.

Judge Hilliard testified thathe presently has no recotiea of the special action.
However, French’s testimony about the juddatk of involvement in the special action
Is supported elsewhere in the record. Juddjeard noted in her ater during the second
PCR proceedings in 2002 that the actionstliy Attorney Generah response to the
special action petition were madgathout her input, that ffJo contact was made by [her]|
with the Attorney Geneld and that she was a “nominal party only.SeeDoc. 72, ME
8/13/02 at 2.) Likewise, @he time the special action wdeing litigated, the Arizong
Court of Appeals noted French’s statemext oral argument that “the [Attorney
General’s] pleading was requedtby the presiding criming@idge not by Judge Hilliard,

and there was no contact betwekidge Hilliard andhe Attorney General’s office as thg

D

pleading was prepared.’Hurles v. Super. Ct.849 P.2d at 2 n.2.At the evidentiary
hearing, French testified that her singttact with Judge Hilliard occurred before she
prepared the response. Finally, agalaring the second PCR proceedings, an
independent judge performexh “objective evaluation” rad denied Hurles’ motion to
recuse Judge Hilliard(Doc. 72, ME at 3.)

-11 -
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There is no evidence of ®nal antagonism between Hurles and Judge Hilli
that could be viewed as compromising thége's impartiality. Tlkre were no persona
attacks on the judge, and Judge Hilliard was$ personally embried in a controversy
with Hurles. Judge Hilliard was not enmedhin matters involving Hurles, and th
guestion at issue in Hurles’ special actiomhether under state law he was entitled
appointment of a second atteyr—did not touch upon any suastive issues relating tg
Hurles’ guilt or innocence.

The facts inCrater are particularly instructive.There, the defendant alleged th

trial judge was biased because at an in-carpegtrial conferencthe judge told him he

should accept a plea deal offered by the State. The judgehaechpresided over the tri:ll

of Crater’s co-defendant, statdtht “based upon what I've &l about this case, I'm re
sure that you're going to be convicted of @lllthose robberies, that you're going to I
convicted of shooting thirst robbery victim.” Crater, 491 F.3d at 1130The judge also
told Crater that “[a] jury is10t going to like you” and “magudges . . . would throw the
book at you.” Id. at 1130-31. The Niht Circuit found no constitional violation. It

concluded that “the judge’s gulictions did not suggest bjagxplaining that “opinions

formed by the judge othe basis of facts introduced oreexs occurring in the course of

the current proceedings, or pfior proceedings, do not cdiigte a basis for a bias o
partiality motion unless they splay a deep-seated favoritism or antagonism that wa
make fair judgment impossible.fd. at 1132 (quotingd.iteky v. United State$10 U.S.
540, 555 (1994)).

The circumstances here contrast sharply with thos€rater. Judge Hilliard
personally said nothing abouttmerits of the case against Hurles. The response file
her behalf does not suggestyarelief about Hurles’ guilt remely akin to the remarks

made by the trial judge i@rate—remarks that the Ninth €iuit found insufficient to

compromise Crater’'s due process rights indbheence of that judge’s recusal. Neither

the tenor nor the contents of the resgware attributable to Judge Hilliard.
Ultimately, Hurles argues that Judgellidrd participated inthe special action

simply by referring it to JudgReinstein, knowing or expeog that he would direct a
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response to be filed, and that she kneev risponse was filed in her name but did not

stop it. But this is insufficient to estah judicial bias. Judge Hilliard was not
personally invested in thessue raised by thspecial action. It was Judge Hilliard’s
practice to rule on motions, du as the motion for secondwtsel, after consulting with
other more experienced criminadges or the presiding crirahjudge. Sh is sure she
would have followed that practice with the tnom for second counsel. The preservatio
of the discretion of trial judget® decide when to appoint a second defense attorney|i

capital case was an issue of concern for the Presiding Criminal Judge, and it was

L4

Reinstein who pursued the defense of theiapaction. Judge Hilliard herself had little

or no interest in that isswand paid no attention to th#irigs. She was merely a noming
party. Judge Hilliard’s tenusunvolvement in the specialtaan did not affect her ability
to sit as an unbiased judge.

[11. Conclusion

n a

Juc

Judge Hilliard’s nominal participation in the special action did not cause her to

become “so enmeshed in mattargolving [Hurles] as to make it appropriate for another

judge to sit” or become “emhied in a running, bitter cordversy” with Hurles or his
counsel. Hurles 752 F.3d at 792. Under the factsabdished at the édentiary hearing,

which confirmed Judge Hilliard’s findirsg during the second PCR proceeding, ho

unconstitutional risk of bias arose from the fiett the response to Hurles’ special actip

was filed on her behalf. In sum, the avergudge in Judge Hilliatd position was likely

to sit as a neutral, unbiased arbited ahere was no unconstitutional risk of bias.
INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL

The Ninth Circuit directed thi€ourt to reconsider, pursuant Martinez Hurles’

claim that his appellate cosel performed ineffectivelyoy failing to raise a claim
challenging the trial court’s denial of fusdior neurological testg, in violation ofAke
Hurles 752 F.3d at 792. This Court had fouhd claim, included in Claim 6 of Hurles
amended habeas petition, progeadly defaulted because Hesd did not raise it in statg
court. (Doc. 73 at 8-9.)

l. Background
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Hurles’ trial counsel filed notice ofn insanity defense and moved for |a
competency hearing. (RO22, 53.) The court granted the motion. (ME 5/6/93.)

At the pre-trial competency hearing, H&s’ expert, neuropsychologist Dr. Mar

C)

Stuart Walter, testified that his testing saggd Hurles had “areas of the brain that are
dysfunctional.” (RT 11/19/93 at 42-43.) Malter did not know the extent of the brai

damage. Ifl. at 43.) He was “fairly certain” thaturther neurological studies, such as

=)

sophisticated brain npaing” would show brai damage but couldot “guarantee” it.
(1d.)

Dr. Walter explained that diagnosing such an injury would require more
sophisticated testing thaWIRlI and CAT scans. Id. at 43-44.) He recommended ja
“Beam [Brain Electrical Activity Mapping Study or a Computerized Topographic
Mapping [CTM] Test which is a more rsgtive test of brain dysfunction.”ld, at 45.)
Dr. Walter was not qualified to perfo these neurological studiedd.(at 48.)

The State’s expert, psychiatrist Dr.ekbnder Don, agreed that some objective
neurological investigation, lika CTM scan or electroencefdgram, would be useful in
detecting brain impairment. (RT 11/23/9314t) He recommended “either a CT scan |or
an MRI. The computer EG scan is not regarded as a useful tool in psychiatric testing
this time.” (d.) However, from his interew with Hurles, Dr. Don did not see any type
of organic impairment warréing a CT scan or MRI. 4. at 16.)

The court found Hurlesompetent to stand trial. (ME 11/23/93.)

On December 6, 1993, Hurles’ trial counsel filedearparterequest with the trial
court for funds to pay Dr.Drake Duane, a behavioral neurologist, to perform
“Electrophysiological studies” on Hurles(Doc. 137-1 at 2.) Counsel's request had
previously been denied by the Maricopa Cgudtiperior Court Contract Administrator|.
(Id. at 6.) In January 1994ounsel supplemented hex parterequest with information
concerning the “scientific aeptability” of the CTM “brainmapping procedure.” (Doc,
141, Ex. Cat 1))

On February 14, 1994, the trial courted that it could not consider counsel’s
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request on aax partebasis’ The court ordered that, “[ifefendant chooses to assert tl
Motion and Request, a copy must be senthe State and the State must have
opportunity to respond.” (Dod.41l, Ex. D.) AsRespondents note,dlrecord does not|
reflect that Hurles ever renewed higuest for brain mapping before trial.

After the trial commenced, theweas further discussion about ter parterequest
for funding. (RT 3/18/94 at 3-)7.Hurles’ trial counsel thought she had filed a motion
reconsider, but the court lved it had ruled on evelying and no motions were
pending. [d. at 4.) The court then reiterated thigfo the record is clear, there cannc
be any furtheex partemotions of any sort.” I.) The record showhat the only ruling
concerning the request farrfds to conduct a CTM examii@an was the court’'s February
14, 1994 order. (Doc. 141, Exs. D, F.)

At trial, Dr. Walter testified about theeuropsychological tests he performed ¢
Hurles. (RT 4/12/94 at 13-23.) Based these test results, together with Hurle

dysfunctional family background and histooy substance abuse, Dr. Walters testifi¢

that Hurles suffered from mild brain damageich nevertheless can have “very serio
consequences.”ld. at 36.) He also diagpsed Hurles with orgamimental disorder, with
a thought disorder (learning disabilityhdawith organic personality disordend.(at 52.)

Dr. Walter testified that Hurles was in‘@sychotic state of mind” at the time o
the murder. I¢l. at 43.) He testified that Hurlesddnot know what he was doing or tha
it was wrong. Id.)

Dr. Don, testifying for the State, discuddesting that could bdone to determine
whether a person suffered from mild brainmdage. (RT 4/13/94 at 27-29.) He the
explained that the correlation between rdiing of brain damagand its effect on a
person’s functionality is “quiteenuous, meaning that there@i really good correlations
between what is founoin neuropsychological testing or aths found oran EEG or what
is found on a CAT scan and amividual’s ability to function.” [d. at 30-31.)

Dr. Don testified that Hurles was nasane at the timef the murder. If. at 15.)

~ * The court relied on a receArizona Supreme Court decisioBtate v. Apelt
(Michael), 861 P.2d 634, 650 (Ariz. 1993).
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He “wasn’t suffering from a mental illnegbat affected him at the time the crimge

occurred such that he knewither the nature or quality or the wrongfulness of |
conduct.” (d.)

After the guilt phase of trial but before sentencing, the court approved funds

brain scan. See Hurles752 F.3d at 782. Dr. Duare®nducted the CTM scan. Hg

summarized his findings as follows:

The routine electroencephalogramshows a mild and nonspecific
abnormality in the left frontal region The date of its development is
indeterminate. The risk for epileptogesis would appear to be low. The
differential factors include devedmental deviation of cerebral
organization, prior head injury versimcal infection. Suctural disease,

such as neoplasm, is improbable.

The FFT analysis confirnthie above observations lbe valid. There is no
evidence of epileptogenesi¥he N-100/P-300 vyield slightly long latency
for the N-100 which marepresent developmeht@omalous cognition as
is common in attegion deficit disorder. A mood disordewould appear to
be absent. The visual evoked paignstudies yield no definitive evidence
of dysfunction within the visual systenor additional evidnce of cerebral
dysfunction.

In summary,the data reveal subtle nonspfez abnormalities in the left
frontal areas, associatedithh mild processing difficultywhich may be
developmental or acquired without rifdk epileptogenesis and no evidence
of intercurrent anxiety or depressionThese data provide a physiologic
baseline against which future comparison may be mabeese studies
supplement, but do notpkace clinical judgments.

(Doc. 25, Ex. 1 (emphasis added).)
At the sentencing hearing, Hurles praseman expert, Dr. @nhald Stonefeld, who

diagnosed Hurles as sufferirigpm the following conditionsdysthymic disorder, mild

S

for «

v

retardation, learning disorder NOSubstance-induced persisting dementia, and

substance-induced psychoticsalider with hallucinations(RT 9/30/94 at 66-77.) Dr.
Stonefeld reviewed the “brain mapping data” in reaching his opiniohd. af 85.)
Nonetheless, although he opined that HuHed brain damage, Stonefeld testified th

his opinion was not based on any imaging tests but on Dr. Walter’'s neuropsychol
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testing. [d. at 73, 88-89.) Dr. Stofedd did not discuss the selts of the brain mapping
test.

Despite Dr. Stonefeld’s testimony, ethtrial court found that the statutory
“diminished capacity” mitigating factor, sébrth in A.R.S. § 13-751(G)(1), was no
proved. The Arizona Supreme Court affirmtbd death sentence on independent revie
Hurles 914 P.2d at 1299-1300. Apla¢e counsel did not raise &keclaim challenging
the trial court’s initial denial of funds for a CTM scan.
[I.  Applicable Law

Federal review generally is not avaikalfbr a state prisoner’s claims when tho
claims have been denied pursuant to anpgaddent and adequate state procedural ri
Coleman v. Thompspm01 U.S. 722, 750 (1991). buch situations, federal habeg
review is barred unless thetp@ner can demonstrate “caudet his failure to follow the
state procedural rule, and prejudiceadundamental miscarriage of justicel. Coleman
further held that ineffectivassistance of counsel in pastaviction proceedings does nd
establish cause for the praegal default of a claimld.

In Martinez however, the Court announced a néwarrow exceptin” to the rule
set out inColeman The Court explained:

Where, under state law, claims ofeffective assistance of trial counsel
must be raised in an initial-reviewollateral proceeding, a procedural
default will not bar a federal habeesurt from hearing a substantial claim
of ineffective assistance at trial if, in the initial-review collateral
proceeding, there was no counsel @ayunsel in that proceeding was
ineffective.
132 S. Ct. at 132Gee also Trevino v. Thalet33 S. Ct. 1911, 1918 (2013) (noting th
Martinez may apply to a procedurally defaultdrial-phase ineffective assistance (
counsel claim if “the claim . . . was a ‘sufastial’ claim [and] the ‘cause’ consisted g
there being ‘no counsel’ or only ‘ineffectiveounsel during the ate collateral review
proceeding” (quotingartinez 132 S. Ct. at 1320)).
The Ninth Circuit has expandddartinezto include procedurally defaulted claim

of ineffective assistance of appellate coundéguyen v. Curry736 F.3d 1287, 1294-96
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(9th Cir. 2013)seeHurles 752 F.3d at 781.

Accordingly, underMartinez a petitioner may establish cause for the procedt
default of an ineffective asgance claim “by demonstrag two things: (1) ‘counsel in
the initial-review collateral proceeding, efe the claim should have been raised, W
ineffective under the standards $frickland. . ." and (2) ‘the underlying ineffective-
assistance-of-trial-counsel claim is a subs&hrone, which is to sathat the prisoner
must demonstrate that toaim has some merit.”"Cook v. Ryan688 F.3d 598, 607 (9th
Cir. 2012)(quotingMartinez 132 S. Ct. at 1318%ee Clabourne v. Ryaii45 F.3d 362,
377 (9th Cir. 2014)pverruled on other grounds cKinney v. Ryan813 F.3d 798, 818
(9th Cir. 2015) (en bancpickens v. Ryan740 F.3d 1302, 131992(9th Cir. 2014) (en
banc);Detrich v. Ryan740 F.3d 1237, 1245 (9@ir. 2013) (en banc).

The Ninth Circuit has elaboratemh the cause standard set outMartinez. In
Clabourne the court explained that “to establiglause,’ [the petitioner] must establis
that his counsel in the state postconvictioocpeding was ineffective under the standaf
of Strickland. Strickland in turn, requires hinto establish that botfa) post-conviction
counsel’'s performance was deficient, gl there was a reasdrla probability that,
absent the deficient perfoamce, the result of the postnviction proceedings would
have been different.” Clabourne 745 F.3d at 377 (citationemitted). Determining
whether there was a reasoralprobability of a differentoutcome *“is necessarily
connected to the strength the argument that trial coun'seéssistance was ineffective.
Id.

Under Martinez a claim is substantial for gudice purposes if it meets th
standard for issuing a c#icate of appealability. Martinez 132 S. Ct. 1318-109.
According to that standartia petitioner must show thatasonable jurists could debat
whether (or, for that matter, agree thatg thetition should havéeen resolved in a
different manner or that the issues presented were adequate to deserve encourags
proceed further.”Detrich, 740 F.3d at 1245 (citinlglartinez 132 S. Ct. at 1318-19).

Ineffective assistance of appellate colict&ms are evaluated under the standg
set forth inStrickland Smith v. Robbinss28 U.S. 259, 285 (20003ee Moormann v.
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Ryan 628 F.3d 1102, 1109th Cir. 2010). First, Hues must show that appellat
counsel’'s performance was objectively unreabtmavhich requires him to demonstrat

that counsel acted unreasonably in failingliecover and brief a meritorious issukl.

D

e

Second, Hurles has the burdershbwing prejudice, which in this context means he must

demonstrate a reasonable probability that, butfipellate counsel’s failure to raise th
Akeclaim, he would have prevailed in his appddl.

The Ninth Circuit has explained that in applyi@rickland to a claim of
ineffective assistanaaf appellate counsel:

[tlhese two prongs partially overlap.. . In many instances, appellate
counsel will fail to raise arssue because she foresktie or no likelihood

of success on that issuapeed, the weeding out ofeaker issues is widely
recognized as one of the hallmarns effective appellate advocacy. . . .
Appellate counsel will therefore frequiéy remain above an objective
standard of competencer¢mg one) and have caused her client no prejudice
(prong two) for the same reason—besa she declined to raise a weak
issue.

Miller v. Keeney882 F.2d 1428, 143@®th Cir. 1989) (citationgnd footnotes omitted);
see Bailey v. Newlan@63 F.3d 1022, 1028-29 (9th C2001). The salient question if
analyzing a claim of inefféiwe assistance of appellateunsel is whether the unraise
Issue, if raised, would have “led aoreasonable probability of reversald. at 1434-35.

In Ake the Supreme Court held that “whem@fendant demonstrates to the tri

judge that his sanity #he time of the offense is to be grsficant factor at trial, the Statg

e

must, at a minimum, assutke defendant acce$s a competent psychiatrist who w:-ll
d

conduct an appropriate examination and sassi the evaluation, preparation, a
presentation of the defense.” 470 U.S8at Failure to appoint an expert undéeis
subject to harmless error analysiSee Chaney v. Stewalt56 F.3d 921, 924 (9th Cir
1998).
[11.  Analysis

In remanding for reconsideration of thigffective assistance of appellate couns
claim, the Ninth Circuit explained:

Here, the sole defense at guilt svansanity, and Hurles’'s expert

-19 -

el




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

offered testimony in support of thatfdese. The state offered a contrary
opinion, resulting in a battl®f the experts. Botlexperts agreed that
objective testing could show brain rdage, but the trial court denied
funding for this test unt@fter the guilt phase concludle The state used the
absence of such an objeditest to its advantage, tipping the scales of the
battle of the experts in its favor.

Appellate counsel’'s failure toaise this claim on appeal was
deficient. Appellate counsel “unanably failed to discover nonfrivolous
issues” to appeal, and Hurle\ke claim was “clearly stronger than those
presented” on appeabmith v. Robbin®28 U.S. 259, 285, 288, 120 S. Ct.
746, 145 L.Ed.2d 756 (2000) (interngdiotation marks omitted). Hurles
also can show prejudice from this etras the brain scaconducted after
trial showed brain damageThe Supreme Court held iNartinez that
“[a]llowing a federal habeas court keear a claim of ineffective assistance
of [appellate] counsel when an attorney’s errors . . . caused a procedural
default in an initial-review collatal proceeding acknowledges, as an
equitable matter, that the initial-review collateral proceeding, if undertaken

. . with ineffective counsel, may nbave been sufficient to ensure that
proper consideration was givéo a substantial claim."Martinez 132 S.
Ct. at 1318. We find cause sufficient to excuse the procedural default of
Hurles’sAkeclaim and remand.

Hurles 752 F.3dat 783. The court then considdr Hurles’ remaining ineffective

assistance of appellate counsl@ims before concluding:

We remand for consideration by thestdict court in the first instance
Hurles’s claim that appellateounsel failed to raise thA&ke claim on
appeal. The district court shoulffad Hurles an ementiary hearing on
this issue if one is warranted arsthall enter a new judgment on the
remanded claim.

Id. at 784.

The Court draws several conclusions fromsth passages. First, in finding cau

for the default, the Ninth Circuit has mircitly determined that PCR counsel's
performance in failing to ragsthe appellate ineffectivessistance of counsel claim wa
both deficient and prejudicialSee Martinez132 S. Ct. at 131&labourne 745 F.3d at

Next, although the first passage referghe “procedural default of HurlesAke

claim,” i.e. the claim that #htrial court erred by denyingurles’ pre-trial request for
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neurological testingHurles 752 F.3d at 783, it is clearahthis Court is tasked with
“consideration of appellate colel's failure to raise” am\keclaim. Id. at 792;see id.at

784. Hurles raised th&ke claim in Claim 1 of his amended habeas petition, and
Court found it procedurally defaulted and bdrfeom review. (Doc. 73 at 7.) Its defau
cannot be excused unddiartinez which applies only to defaulted claims of ineffectiy
assistance of trial or appellate counlseébee Pizzuto v. Ramirez83 F.3d 1171, 1177

(9th Cir. 2015) (explaining that the Nint@ircuit has “not alloved petitioners to

substantially expand the scope bfartinez beyond the circumstances present |i

Martinez’); Hunton v. Sinclair 732 F.3d 1124, 1126-27 (9th Cir. 2013) (denyil
petitioner’'s claim thaMartinez permitted the resuscitation af procedurally defaulted
Brady claim, holding that only the SupremCourt could expand the application ¢
Martinezto other areas). Therefore, contramyHurles’ argument(Doc. 188 at 8), at
iIssue is Hurles’ claim of ineffective assistance of appellate counaling to raise the
Akeclaim, not theAkeclaim itself.

Finally, the Ninth Circuit’'s discussion @fhether appellate counsel’'s performang
was deficient undebtricklandmust have been intended b support its determination
that the ineffective assistance of appeltaaansel claim was “substantial” for purposes
Martinez because otherwise remand would ser@eneaningful purpose. Accordingly
the Court will undertakele novoreview of Hurles’ claim ofineffective assistance of
appellate counsel.

A. I neffective Assistance of Appellant Counsel

In assessing the viability of akke claim, appellate counsel first was faced wi
the fact that a motion for a brain mapping expeas not denied oits merits by the trial
court. Trial counsel abandoned her reqdesit neurological examination by failing tg

file a nonex partemotion as directed by the trial couee McKinley v. Smitl838 F.2d

> Because the Court finds that Hurles’ olabf ineffective assistance of appellat
counsel for failing to raise thake claim is defaulted and bad, the Court need no;
revisit its determination that th&keclaim itself is defaulted and barre®ee Edwards v.
Carpenter 529 F.3d 446, 453 (94@ir. 2000) (holdln? that ‘@& ineffective-assistance-of-
counsel claim asserted as cause for the pioed de
procedurally defaulted.”).
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1524, 1528 (11th Cir. 1988) (explaining that undkethe defendant must show that h
made a timely request to the trial court &pert assistance and that the request v
improperly denied). There is no suggestion thate was error in ¢htrial court’s ruling
that the motion for a brain mapping expert was not appropriatexfgparte filing.
Therefore, on appeal the Arizona Seipe Court would have reviewed tAde claim
under a fundamental error standar8ee State v. Gendro812 P.2d 626, 627 (Ariz.

1991) (explaining tat failure to raise an issue at ngaives the issue on appeal absent

fundamental error). To be fuachental, the error “must kmear, egregious, and curabl
only via a new trial.”ld. at 628. Appellate counsel wauhave factored in the difficulty
of proving fundamental error wheteciding which claims to raisésee Milley 882 F.2d
1434.

Second, although the Supreme CourtAke held that the State must, at
minimum, assure the defendarccess to a competent psythst, it “limited the right”
to expert assistance to “the provisminone competent psychiatrist.” 470 Ue5.79. The
Ninth Circuit has acknowlaged this limitation. See Pawlyk v. Wop@48 F.3d 815, 823
(9th Cir. 2001) (ex@ining that undeAke“due process guarantees a defendant acceg
a single, competent psychiatristdf. Vickers v. Stewartl44 F.3d 613, 615 (9th Cir
1998) (noting open question @s“whether the Constitution regas a State to provide ar
indigent defendant access to diagnostistimg necessary to prepare an effecti
defense”). As the Niht Circuit explained irLeavitt v. Arave 646 F.3d 605 (9th Cir.
2011):

By its own termsAke“limit[ed] the right [it] recognize[d]” to “provision of
onecompetent psychiatrist.Ake 470 U.S. at 79 (emphasis added). Given
this unambiguous language, we've h#iat the defendant “lacks the right
to appointment of @econdpsychiatrist,”Pawlyk v. Wood248 F.3d 815,
824 (9th Cir. 2001), evenvhere the first psychiast is alleged to be
incompetent or reaches a diagnosisaunfable to the defense. We've
recognized thatAke’s “limitation to a single, independent psychiatrist is
critical given that ‘[p]sychiatry is not... an exact science, and psychiatrists
disagree widely and frequently . . . on the appropriate diagno$tawilyk
248 F.3d at 823 (quotingke 470 U.S. at 80). Accordingly, neither we,
nor the Supreme Court, has evetdhthat a trial court violated\ke by
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refusing to appoint a sed, let alone third, mental health expert.

Id. at 610 (additional citations omitted).

Citing Pawlyk and Leavitt the Northern District of G#ornia recently rejected a
petitioner's argument that “because thereswasufficient fundig for the two court-
appointed psychiatrists tamrduct additional neurological or neuropsychological test
to confirm their opinions that Petitioner svancompetent, the aminations that the
psychiatrists did conduct were not ‘appropriate’ undke” Marks v. Davis 112 F.
Supp.3d 949, 962-63 (N.OTal. 2015). The distriatourt reiterated that undéke the

petitioner was entitled tone competent psychiatristid. The court also noted that “the

Ninth Circuit has expressed doubt that a right to an ‘appropriate examination’
exists.” Id. at 963 (citingLeavitt 646 F.3d at 610)see also Allen v. Mullin368 F.3d
1220, 1236-37 (10th Cir. ®4) (finding state trial aurt's refusal to appoint
neuropsychologist to assist petitioner chdrgéeth murder did nbviolate due process
where court had already appointed expert).

Here, the trial court provided Hurlestiva competent psychapist, Dr. Walter,
who examined Hurles and testified at trigdus vindicating Huds’ due process rights
underAke See Leaviit646 F.3d at 610 (“Due process does not require a state to
every technologically conceivabltest to rule out the possibility of an organic men
disorder.”) Given the holding iAkeand its progeny, appellat®unsel reasonably could
have determined #t no legitimateAke claim arose from the trial court’'s failure t
provide funding for an adiibnal expert to conduct brain mapping procedures.

Finally, appellate counsel would have besvare of the limited utility of the brain
mapping results obtained by Dr. Duane, mhshowed only that Hurles suffered from
“subtle and nonspecific abnormality” considtewith attention deficient disorder
Although Hurles’ expert at sentencing revexivthe brain mappindje did not testify
about its results, and cowisdid not present the mbrmality as a mitigating
circumstance. 3eeROA 222, 226.)

Accordingly, although theéNinth Circuit found that Hies raised a substantial
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ineffective assistance of counsel claimistiCourt finds baseadn these factors that
appellate counsel’s decision not to raise Alke claim fell within the “exercise of
reasonable professional judgmentStrickland,466 U.S. at 690.Hurles has not shown
that appellate counssl failure to raise theAke claim on appeal was objectively
unreasonable.

Moreover, even if appellate counsgbsrformance was deficient, the Court fing
no prejudice resulting from ¢hfailure to raise thé\ke claim. The factors discusse
above figure into the Court’'s analysis of prejudice, which requires an assessm;
whether there was a reasonaptebability relief would havdéeen granted if appellate
counsel had raised ti#keissue.

In assessing such a claim, the Ana Supreme Court witd have applieddkes
“‘own terms,” Leavitt 646 F.3d at 610, and found that Hurles’ due process rights
satisfied by the appointment of Dr. Walter aslefense expert. Under any standard
review, particularly fundamental error, thers not a reasonable probability that th
Arizona Supreme Couvtould have found th&keclaim meritorious.

As noted, Dr. Duane prepat a CTM report before thgentencing hearing. He
found “subtle nonspecific abnormalities in thé& feontal area,” which were “associateq
with mild processing difficulty.” (Doc. 25, Ex. 1.) At sentemg, the trial court held in
its special verdict:

As to statutory mitigating circumste®s, number one set out in Arizona
Revised Statutes 12-703(G)(1), that, the defendant’s capacity to
appreciate the wrongfulness of his cortducto conform his conduct to the
requirements of law, was significantly paired, but not so impaired as to
constitute a defense to prosecution ihasbeen prowe and does not exist.
(Ex. H, at 15-16.) The evidea was not sufficient to safyseven the preponderance g
evidence burden wh respect to the (G){Xactor, which by definition is less burdenson
than the insanitgtandard.
In addition, the Arizona Supreme Cobum appeal condted “a thorough and
independent review of theecord and of the aggravadj and mitigating evidence tc

determine whether the sentence is justifietlitirles 914 P.2d at 1299The court held
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that the mitigation was insufficient to warrant leniency in light of the “quality of
aggravating circumstancesld. at 1300.

Because the Arizona Supreme Courtniduhat the (G)(1) mtigating factor was
not proved, theres no reasonable probability thatagppellate counsel had raised e
claim, the court would have found that tlaek of additional testing affected the guill
phase verdict. To establish an insanityedse, Hurles was required to prove by cle
and convincing evidence that he suffered fromemtal disease or defect such that he (
not know the nature and qualiof his act or did not knowhat what he was doing was
wrong. A.R.S. 8 13-502(A).Arizona law does not provide for a diminished capac
defense. See Clark v. Arizonab48 U.S. 735, 753 (200@jejecting challenge to the
constitutionality of Arizona’s “Bbreviated” version of thBI’Naghtenstandard). Having
determined, like the trial cotjrthat the mitigang information was not sufficient tg
satisfy the (G)(1) factor bg preponderance of the evidenthe Arizona Supreme Coui
would not have found that it proved imdg by the higher standard of clear an
convincing evidence.

If it had been presented with #ke claim, the ArizonaSupreme Court would
have evaluated “the probablalue of additional testingand the “risk of erroneous
deprivation” of Hurles’ rights from denial of the testin&tate v. Vickers768 P.2d at
1177, 1181-82 (Ariz. 1989) (citingke 470 U.S. at 74). Asiaady described, the brair
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scan prepared for Hurles’ sentencing showaty that he suffered from a “subtle an’d
g

nonspecific abnormality” consistent with attien deficient disorder and mild processin
difficulties. These bran scan results were mdpful to Hurles’ insmaity defense, and the
denial of such testing did not deprive Hurtdéshis rights. Evidence that Hurles sufferg
only from the “subtle and nopscific abnormality” identied by the CM would not
have been consistent with Dr. Walter’s testiiy that Hurles was psychotic at the time
the crimes due to brain impairment. Moregvgiven the circumstances of the crim
including Hurles’ efforts teevade capture, the ieence did not support a finding tha
Hurles was in a psychotic state and did kvaiw that what he was doing was wrong.

In sum, given the weakness of the evikeof brain damagevealed by the CMT,
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together with the fact that Hurles’ rights wesagisfied by the appointment of a compete
expert, there is no reasonalprobability that the Arizon&upreme Court would have
reversed Hurles’ conviction if appellate counsel had raisetkanlaim.

B. Evidentiary hearing

Hurles asserts that the Ninth Circuit’'s opiniastrongly suggests” that the court

ruled on the merits of the ineffective assiseappellate counsel claim. (Doc. 188 at 9.

He argues, therefore, that this Court eitehould grant relief oorder an evidentiary
hearing on thé\keissue. Id. at 10.) Respondents contendtthn evidentiary hearing is
not required to resolve the ineffective assiséaof appellate counsel claim. (Doc. 190
11-12.) The Court agrees.

The Ninth Circuit held that “[t]he districourt should affordHurles an evidentiary
hearing on this issue if one is warranteddurles 752 F.3d at 784. An evidentiar)
hearing is not warranted hebecause the record is completéh respect to appellate
counsel's performanceSee Schriro v. Landrigars50 U.S. 465, 24 (2007) (explaining
that an evidentiary hearing it necessary where claimnche resolved on state coul
record); Totten v. Merkle137 F.3d 1172, 1176 (9th rCi1998) (finding petitioner not
entitled to evidentiary hearinghere ineffective assistancéaim could be “resolved by
reference to the state court record”). “Wleenlaim of ineffective assistance of couns
is based on failure to raise issues on appealt is the exceptional sa that could not be
resolved on an examinatiar the record alone."Gray v. Greer 800 F.2d 644, 647 (7th
Cir. 1986).

Hurles contends an evidentiary heariaghecessary to allow him “to present tHh
evidence he was wrongly deni@@m presenting at trial.” (Doc. 188 at 10.) The CT
brain mapping results are in the reconbwever, and Hurles has not identified ar
disputed facts that would be relevanateeview of appellate counsel’s performance.

CERTIFICATE OF APPEALABILITY
Pursuant to Rule 22(b) of the Federald?uwof Appellate Procedure, an applica

cannot take an appeal unless a certificate of appealability has been issued

appropriate judicial officer. Rule 11(@f the Rules Governing Section 2254 Cas
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provides that the district judge must eithssue or deny a certificate of appealabili
when it enters a final order adge to the applicant. If eertificate is issued, the cour
must state the specific issue or isstneg satisfy 28 U.S.C. § 2253(c)(2).

Under 8§ 2253(c)(2), a celtthte of appealability myaissue only when the

petitioner “has made a substantial showinghef denial of a constitutional right.” This

showing can be establishda/ demonstrating that “reasdsla jurists could debate
whether (or, for that matteggree that) the petitioshould have éen resolved in a
different manner” or that the isssi were “adequate to desem@ncouragement to procee
further.” Slack v. McDaniel529 U.S. 473, 484 (2000).
The Court finds that reasonable juristsuld debate its retution of Hurles’
judicial bias claim and his ineffectivessistance of appellate counsel claim.
CONCLUSION

Based on the foregoing,

IT ISORDERED that Petitioner Hurles’ claim of judicial bias&ENIED.

IT IS FURTHER ORDERED that Hurles’ claim ofineffective assistance of
appellate counsel BENIED.

IT ISFURTHER ORDERED granting a certificate odppealability on Hurles’
judicial bias claim and his ineffectivessistance of appellate counsel claim.

IT IS FURTHER ORDERED that the Clerk of Cotrshall enter judgment
accordingly.

Dated this 19th day of May, 2016.
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