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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Darrel Easton Lee, No. CV-04-0039-PHX-JTT
Petitioner, DEATH PENALTY CASE
V.
ORDER

Charles L. Ryargt al .,

Respondents.

Before the Court is Petitioner Darreld’se Motion for Reconsieration. (Doc. 39.)
Pursuant to Local Rule 7.2(g) of the Localé&uof Civil Procedure, Lee asks the Court
reconsider its order denyingcansideration of Claims 9(A) and 9(D) of Lee’s habe
petition. He also asks the Cotw expand the record todlude a new expert report.

On remand from the Ninth Circuit Court of Appeals, this court addressed, ir
light of intervening law, three claims ofdffective assistance of trial counsel, includir
Claims 9(A) and 9(D). Applyinlartinezv. Ryan, 566 U.S. 1 (2012), arigickensv. Ryan,
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740 F.3d 1302 (9th Cir. 20189n banc), the Court found that Claims 9(A) and 9(D), which

had been raised and deniedtba merits in state court, were not fundamentally alter
and therefore rendered unexhausted, ney evidence presented in these habg
proceedings. (Doc. 138.)

Motions for reconsideration are disfavorat should be denied “absent a showi
of manifest error or of new facts or legalithority.” L. R. Civ. P. 7.2(g). A motion

for reconsideration may not repeat argumentdearia support of or in opposition to th;
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motion that resulted in the order for mh the party seeks reconsideratitoh.Lee contends
the Court misapplie®ickens and, with respect to Clai®(A), underestimated the impor

of the new evidence. He algoesents new evidence in support of Claim 9(D). The n

evidence is a declaration dated April 22, 2049 Dr. John Edens, a psychologist. (Dog.

138, Ex. 1.)
DISCUSSION

For claims that were adjudicated on theitsan state court, like Claims 9(A) anc

9(D), federal habeas review “is limited t@ttecord that was before the state co@ullen
v. Pinholster, 563 U.S. 170, 181 (2011). Dickens, the Ninth Circuit ruled tha®inhol ster
does not apply to a claim that has beemtamentally altered” by new evidence becal
such a claim was not adjudicatex the merits in state couit40 F.3d at 1320. The clain
is therefore unexhaustedefaulted, and subject to analysis unidertinez.! Id. at 1318.
Under Dickens, a claim has not been exhaustedstate court if the new evidency
fundamentally alters the legellaim considered by the statewst or places the case in
significantly different and stronger evidentigogsture than it was when the state col
considered itld. at 1318-19.

A claim of ineffective assistance of wtsel is not fundamentally altered by ne
factual allegations related to the sifiecclaim raised in state courfee Moormann v.
Schriro, 426 F.3d 1044, 1056 ¢® Cir. 2005) (“[This rule allows a petitioner whg
presented a particular claim, for examph&t counsel was ineffective in presentin
humanizing testimony at sentengj to develop additional faacsupporting that particular
claim.”); see also Gulbrandson v. Ryan, 738 F.3d 976, 9 (9th Cir. 2013)Escamilla v.
Sephens, 749 F.3d 380,%b (5th Cir. 2014).

Claim 9(A):

In Claim 9(A), Lee alleged that triadounsel Politi performed ineffectively by

presenting an alibi defense kieew was false. The Court denied the claim on the me

1 UnderMartinez, the ineffective assistance ofgteconviction counsel can excus
the default of a claim of ineffective assiste of trial counsel. 566 U.S. at 11-14.
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(Doc. 93 at 33-48.) On mand, Lee argued that new evidence rendered the claim
fundamentally altered, unexhaust@hd subject to review undbfartinez. (Doc. 120 at
16.) The new evidence includeéde transcript of an inteilew between the prosecutor,
Suskin, and Lee’s father. Duririge interview Suskistated that Lee had admitted to hin
that he was present when the crimes veeramitted. The new &lence also included 3
statement from Suskin that had no independent recollemtiof Lee telling him and Politi
that he was present at the ceirout in light of the interviewranscript, “it is more likely
than not that Darrel Lee informed me and Moliti that he was present when the homicige
was committed.” According to leg this evidence shows tHwliti knew he was presenting
a false alibi defense.

The Court found that the new evidentrovide[d] additional circumstantial
support for [Lee’s] allegation that he toRbliti of his involvemetin the crimes. The
allegation itself, while somewhatrghger, is not altered at alhor is its posture
significantly different.” (Doc. 138 at 9 (emphasis added)he Court did not, as Lee asserts,
“violate[] the secongrong of the test dDickens’ but instead found that adding the new
evidence to the claim hed by the state court did notapk the claim in a significantly
different posture under the analysis providedickens. Lee’s disagreement with that
assessment is not grourfds reconsideration under L.R. Civ. P. 7.2(g).

Claim 9(D):

As relevant here, in Claim 9([ee alleged that counselnp@med ineffectively at
sentencing by failing to invegate and present availabtetigating evidence, including
evidence that Lee was suffegi from Cocaine Withdrawal Syndrome, as opposed| to
cocaine intoxication, when he and hisdetendant kidnapped the victim. The Court
rejected Claim 9(D) on the merits. (Doc. 93 at 48-72.)

In his motion for reconsideration, Lee ats¢hat the Court failed to “address|] hov

<

significantly different and stronger Lee’s IA€aim became with new, uncontroverted
evidence that Lee suffered froBocaine Withdrawal Syndronig(Doc. 139 at 5.) This
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simply restates the argumantde in Lee’s supplementslartinez brief and rejected by
the Court.

In its order denying reconsideration, the Court discussethtt that the state cour
was presented with evidenceattihe purpose of the kidnapgi was to get money to buy
more cocaine. (Doc. 138 at 12.) During ti@RPevidentiary hearing Dr. Morenz testifie
about Lee’s condition at the tinoé the crime, describing hims “strung out” as the resul
of a “multi-day binge of using cocaine.” {R/21/02 at 12.) Dr. Morenz elaborated:

[1] think that the longer Mr. Lee was der the influence of these drugs, the
more sleep deprived he was, hisnting became much more fuzzy. He
wasn’t clearly thinking about what he was going to do next.

His sole purpose in life at that poimtas to use the cocaine. Cocaine is
powerfully psychologically addictiveand it's a very difficult sort of
addiction to resist; and people can ldsemselves in # drug, and that's
exactly what Mr. Lee did.

(Id. at 13.) Like evidence dfocaine Withdrawal Syndrom#his evidence, presented i
support of the A.R.§ 13-703(G)(1) mitigating factofexplained Lee’s conduct without
excusing it.” (Doc. 139 at 6.)

Adding the label Cocaine Withdrawal Synthe to thesvidence that Lee, having
run out of cocaine in the mitlef a cocaine binge, despezigt wanted more cocaine an(
was willing to commit serious iecnes to obtain it, does natridamentally alter the claim
or place it in a significantly different evideaty posture. Again, with respect to Lee’s drU

use and psychological conditio@laim 9(D) was never a “nakeftrickland claim.”

Dickens, 740 F.3d at 1319. The radobefore the PCR court stained specific diagnoses

from half a dozen mental health experts.fieong new diagnoses to replace the ones t
failed in state court were sufficient to fundamentally alter a claim or place it
significantly stronger posturé,would be impossible und@®ickens to exhaust a claim of

ineffective assistance of counsel at sentencing.

[

—

g

nat

n




© 00 N O O b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N o 00N W NP O © 00N O 0 W N PP O

Expansion of the record:

Lee asks the Court to expand the record to include Dr. Edens’ fefwatreport
challenges, on ethical and scientific grourtds,diagnosis reached By. Bayless that Lee
suffers from anti-social personalitijsorder. (Doc. 138 at 1Ex. 1.) The Court will grant

Lee’s request to expand the record.

Dr. Edens’ report does not affect the Caaigthalysis of remanded Claim 9(D). Df.

Edens’ opinions are directly e¢ed to the claim raised in state court. They do not

fundamentally alter the clai or place in a different postutiee ineffective assistance o

f

counsel claim rejected by the PCR court. The report simply offers evidentiary suppart fc

the claim already raise@ee Moormann, 426 F.3d at 105@&scamilla, 749 F.3d at 395.
CONCLUSION

The new evidence offfed by Lee is directly related the legal and factual bases of

the ineffective assistance of counsel claim raisegtate court. It does not fundamental

Yy

alter Claims 9(A) or 9(D)pr place the claims in a significantly different and stronger

evidentiary posture.
Based on the foregoing,
IT 1SORDERED that Lee’s Motion for Raansideration (Doc. 138) BENIED.
The record will be expanddo include Ex. 1.
Dated this 1st day of May, 2019.
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2 The report is offered as substitute for the refo_/prepared Dr. Benedict ang
attached to Lee’s replyilef. (Doc. 128-1, Ex. 2see Doc. 137.)
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