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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Ernesto Salgado Martinez, No. CV-05-01561-PHX-ROS
Petitioner, DEATH PENALTY CASE
V. ORDER

Charles L. Ryan, et al.,

Regpondents.

This matter is before the Court on tied remand from the Court of Appeals fq
the Ninth Circuit for reconsidation of five procedrally defaulted claims—Claims 4, 11
12, 16, and 17 of Petitner's amended baas petition—in light ofMartinez v. Ryan
132 S. Ct. 1309 (2012) NrartineZ). (Doc. 104.) The Nirt Circuit also granted
Petitioner’'s motion for leave to file a renewedjuest for indication whether the Distrig
Court would consider a Rule 60(b) motidor reconsideration of Claim 4 and fo
consideration of a possible claim pursuaritady v. Maryland373 U.S. 83 (1963), and
Napue v. lllinois 360 U.S. 264 (1959), in light of newly discovered evidenizk) (
Petitioner has now filed one brief conmging both his renewek request and his
supplementaMartinez brief, and seeking evidentiagevelopment and an evidentiar
hearing with respect to both issues. (Ddd5.) Respondents filed a response, 3
Petitioner filed a reply. (Docs. 121, 126.) Feasons set forth below, the Court declin
Petitioner’s invitation to entertain a motion unéRule 60(b), and finds that Petitioner ha
failed to overcome the procedural default@aims 4, 11, 12, 16and 17, and is not

entitled to evidentiary development or hearing.
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l. BACKGROUND

In 1997, a jury convictedetitioner of theft, weaponglated charges, and firstt

degree murder for the killing of Robert Martia Department of Public Safety Office
who had stopped Heoner on the Beeline Highway bedwn Mesa and Payson, Arizon:
The trial court sentenced Petitioner to defaththe murder convigon and to terms of
imprisonment on the other casn The following facts comening the crime are derivec
from the Arizona Supreme Court’'s opinioaffirming Petitioner’sconvictions and
sentences.

Martinez drove from California t&lobe, Arizona in a stolen blue
Monte Carlo to visit friends and familfter learning that his parents had
moved to Payson, Arizona, Martingaet his friend Oscar Fryer. Fryer
asked Martinez where he had been. Matitold Fryer that he had been in
California. Fryer then asked Martingzhe was still onprobation. Martinez
responded that he was on probation d@ht years and had a warrant out
for his arrest. Martinez then pulled & .Galiber handgun ih black tape on
the handle from under his shirhé showed it to Fryer. Fryer asked
Martinez why he had the gun, to wh Martinez responded, “[flor
protection and if shit happens.” Tr. ®e9, 1997 at 83. Fryer then asked
Martinez what he would do if he wasopped by the police. Martinez told
Fryer, “he wasn’t going back to jailltl. at 85.

Sometime after his conversation wkhyer, Martinez left Globe and
drove to Payson. On August 1599b, at approximately 11:30 a.m.,
Martinez was seen at a Circle K inyBan. He bought tedollars worth of
gas and proceeded south down ®eeline Highway toward Phoenix.
Martinez was driving extremely fasté passed several motorists, including
a car driven by Steve and Susan B@lfficer Martin was patrolling the
Beeline Highway that momg and pulled Martinebver at Milepost 195.
Steve and Susan Ball saw Officer mlia's patrol car stopped behind
Martinez’ Monte Carlo and commentetDh, good, he got the speeding
ticket.” Tr. Sept. 10, 1997 at 32. Abey passed by, Susan Ball noticed
Officer Martin standing at the driverside door of the Monte Carlo while
Martinez looked in the backseat.

Shortly after Steve and SusanliBgassed, Martinez shot Officer
Martin four times with the .38 calibdhandgun. One shot entered the back
of Officer Martin’s right hand and fethrough his palm. Another shot
passed through Officer Mam’'s neck near his dlar bone. A third shot
entered Officer Martin’s back, procesdtlthrough his kiney, through the
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right lobe of his liver, through his @phragm, and lodged in his back. A
fourth shot entered his right chegbassed through his skull, and was
recovered inside Officer Martin’'s bd. The hand andeck wounds were
not fatal. The back and head wounds were.

After murdering Officer Martin,Martinez took Officer Martin’s

.9mm Sig Sauer service weapon andttued down the Beeline Highway
at speeds over 100 mph. Martinagain passed Steve and Susan Ball,
which they found strang& hey began discussiigpw not enough time had
passed for Martinez to have receivedpaeding ticket because it had only
been a couple of minutes since th@ad seen him pulled over. They stayed
behind Martinez for some time and tefaed him go through a red light at
the Fort McDowell turnoff. Steve Ball oumented, “Yeah, he just ran that
red light. Something is up here. Somethis going on.” Tr. Sept. 10, 1997
at 69. Steve and Susan Ball continagledvn the Beeline Highway and lost
sight of Martinez until they reache@ilbert Road. At the red light on
Gilbert Road, they caught up tarniand took down his license plate.

Martinez passed through Phoenndaarrived in Blythe, California at
around 4:00 p.m. where he calleds raunt for money. At 6:00 p.m.,
Martinez called his aunt again becaushe failed to wire the money he
requested. Growing impatient, appaoximately 8:00 p.m., Martinez
entered a Mini—Mart in Blythe and, at gunpoint, stole all of the $10 and $20
bills from the register. Martinez kikkethe clerk with a single shot during
the robbery™ A .9mm shell casing was reeered at the Mini—-Mart the
following day. Ballisticsreports determined thahis shell casing was
consistent with the ammunition usedOfficer Martin’s .9mm Sig Sauer.

FN1: The trial court excluded eence of the murder under
Rule 403, Ariz. R. Evid.

Later that night, Maimez drove to his couss house in Coachella,
California, near Indio. Around 12:00.m. the next dayAugust 16, 1995,
Martinez took David Martinez, his osin, and Anna Martinez, David’'s
wife, to a restaurant in Indio. Aftéeaving the restaurant, Martinez noticed
that a police car was following hinavid asked Martinez if the car was
stolen to which Martinez respondedhink so.” Tr. Septl5, 1997 at 146—
47. Martinez turned onto a dirt roatd instructed David and Anna to get
out of the car. They left the car ament to a nearbyrailer compound to
call Anna’s aunt to come and get them.

Tommy Acuna™? who lived in his gradmother's house at the
compound, was swimming when Dawihd Anna appeared at the fence
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surrounding the compound. David aAdna asked Tommy if they could
use his phone but Tommgefused. Tommy did permit Anna to use the
bathroom. Anna went into the bathroom and came out a couple of minutes
later. After showing David and Annaut, Tommy went back to the
bathroom “to see if they left anything there because stwasn't in there
that long.” Tr. Sept. 161997 at 48. He found auwel on the floor with the
.38 caliber handgun wrapped insideommy took the gun, hid it in his
pants, and walked outside. He testfidat he hid the gun because it was
his grandmother’s house. By the tiMiemmy walked outside, the police
had surrounded the compounh officer monitoring the perimeter called
out to Tommy and told him that heas going to search him. Tommy
walked over to the officesind exclaimed, “I have got the murder weapon.”
Tr. Sept. 15, 1997 at 192. The o#fr searched Tommy and found the .38
caliber handgun. This gun was later itiieed as the weapon that fired the
bullets which killed Officer Martin.

FN2: Tommy’'s brother Johnny Acuna was a friend of
Martinez.

After David and Anna got out of the Monte Carlo, Martinez turned
around on the dirt road. Another lpe car appeared on the scene and
headed towards Martinez. Martinsaw this second police car, left the
Monte Carlo, ran toward the trailer compound, and jumped the fence. He
then ran into Johnny Acuna’s trailer.

The SWAT team evacuad the area and tried to communicate with
Martinez. After those attempts failetie SWAT team negotiator threatened
to use tear gas. Martinez respondé€dm not coming oty you will have to
come in and shoot me.” Tr. Sept. 1B99 at 23. After further negotiations,
however, Martinez agreed to commet and was taken into custody.

While in custody, Martinez dad his friend, Eric Moreno, and
laughingly told Morendhat “he got busted for blasting a jur&* Tr. Sept.
15, 1997 at 13. Martinez also tdloreno that a wonmraon the highway
might have seen what had happened. They talked about the guns and
Martinez told Morenahat one of the gunkBad been “stashedlt. at 21.
After obtaining a warrant, the poligearched Johnny Acuna’s trailer and
found Officer Martin’s .9mn8ig Sauer under a mattress.

FN3: “Jura” is slang for policefficer. Tr. Sept. 15, 1997 at
13.

State v. Martinez196 Ariz. 451, 453-5999 P.2d 795, 797-98ert. denied531 U.S.
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934 (2000) (State v. Martin€}.

In 2002, Petitioner initiated state paestAviction relief (“PCR”) proceedings
pursuant to Rule 32 of the iZona Rules of Criminal Procate. The trial court denied
PCR relief, and the Arizona Suprei@eurt denied a petition for review.

Petitioner filed a petition for writ of hahs corpus with tls Courton May 25,
2005, and an amended petitiom May 23, 2006. Petitionesserted the following claims
in the amended petition which are relevianthis motion and supplemental brief:

Claim 4: the trial court violate@etitioner’s right ofconfrontation by

allowing testimonial hearsay ofports of a stolen vehicle and
license plates to prove the charged offense of vehicle theft,

and as evidence supporting ading that Officer Martin’s
murder was premeditated.

Claim 11: trial counsel was ineffective for failing to ameliorate
Petitioner’'s 1993 prior conviain for aggravated assault.

Claim 12:  (in part) trial counsel waneffective for failing to rebut the
State expert’s diagnosis of asticial personality disorder and
substantiate the defense ex{sediagnosis of post-traumatic
stress disorder.

Claim 16: trial counsel was ineffective for failing to adequately
investigate and confront witeses Eric Moreno and Patricia
Baker.

Claim 17:  trial counsel was ineffective for failing to secure an
independent pathologist, gqperly impeach the state’s
pathologist, and move for cooteve action after presentation
of undisclosed testimony.

(Doc. 30 at 34-40, 86-92, 101-05, 133-43.)

This Court denied the amended petitibnding Claims 4,11, 12, 16, and 17
procedurally defaulted because Petitioner ¢aite present them in state court and f
remedies remained available to exhaube claims, denied further evidentiar
development of these claims, and grantedrtificate of appealabty (“COA”) on three
other claims. (Doc. 88 at 27, 44-48, 50, 58-59.) Subsequently, the Court denig
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Petitioner’'s motion to alter or amend the jodgnt and to expand the COA. (Doc. 91.)

Petitioner filed a notice oéppeal, and, while the appeal was pending, filed
request for an indication whethihe District Court would awsider a Rule 60(b) motion
(Docs. 92, 95.) The Court summardgnied the motion. (Doc. 101.)

While the appeal was pendinthe Supreme Court decidedartinez v. Ryan
holding that where ineffective assistance dfiregel (“IAC”) claims must be raised in al
initial PCR proceeding, failure afounsel in that proceedirtg raise a substantial tria
IAC claim may provide cause to @xse the procedural default of that claim. 132 S. Ct
1320. Petitioner moved the Nin@ircuit to stay his appeand remand the case in ligh
of Martinez Petitioner also moved to stay the@eedings and remd based on newly-
discovered evidence supporting Brady—Napueclaim! The Ninth Circuit granted
Petitioner’'s motions and remanded for recoasation of procedurally defaulted Claim
4, 11, 12, 16, and 17 in light dflartinez and for leave to file a renewed request f
indication whether the district court wiol consider a Rule 60(b) motion fo
reconsideration of Claim 4 arfdr consideration of a possibRrady-Napueclaim in
light of newly discovere@vidence. (Doc. 121.)

[I. DISCUSSION

Petitioner moves this Court to indicate thatill consider a motion for relief from
judgment under Rule 60(b)(6) on the basat tisuch action is appropriate to accomplig
justice.” (Doc. 115 at 2) (citingiljeberg v. Health Seices Acquisition Corp.486 U.S.
847, 864 (1988)). Petitioner alseeks reconsideration basedMartinezfor three trial-
level IAC claims. (Doc. 115 at 8-9.) Petiier seeks evidentiary development and
evidentiary hearing with epect to both the renewed Rule 60(b) request antliéngnez
claims. (d. at 45-48, 79.)

! The Ninth Circuit cortsued Petitioner's motion for remand pursuanfTawnsend v.
Sain 372 U.S. 293 (1963), ar@uezada v. Scribne611 F.3d 1165 (9th Cir. 2010), as
motion for leave to file in th district court a renewed reatidor indication whether the
District Court would consider a Rule 60(b) motion for reconsideration of Claim 4 an(

consideration of a possibirady — Napueclaim in light of newly discovered evidencs.

(Doc. 121.)
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A. Renewed Request for Indication Whether This Court Would Consider a Rule
60(b) Motion

Petitioner seeks an indication that theu@avill consider a motion for relief from
judgment under Rule 60(b)(6) based on thepseission of materiaxculpatory evidence
at trial by the Maricopa County Attorney, in violationBrfady v. Marylangd 373 U.S. 83
(1963), and the Arizona Attorney Generallgbsequent failure, in this federal habe
proceeding, to inspect the Maojga County Attoray’s files for Brady material.

Additionally, Petitioner seeks authorizationcimnduct further evidearary development in

support of a related claim that the Maricdpaunty Attorney knowingly elicited false or

misleading testimony from Detective Douglasaty, or failed to correct such testimon)
in violation ofNapue v. lllinois 360 U.S. 264 (1959).

According to Petitioner, a Rule 60(lmotion is the appropriate vehicle for

vindicating the rights hellages were violated und@&rady andNapuebecause the new
evidence demonstrates that the earlierf@deabeas proceedings lacked integrity.

Respondents contend that the Courbudth deny Petitioner's renewed reque
because Petitioner’s Rué®(b) motion is really a second or succesgetition, which is
barred under 28 U.S.C. § 224X(. Respondents also asdbut Petitioner cannot show
extraordinary circumstances kanting reopening of the haas proceeding because 1
Brady or Napueviolation occurred.

For the reasons discussed, the €durds that Petitioner's motion does ng
establish a defect in the integrity of thegroceedings, but rather, seeks to raise n
substantive claims. Accordingly, this Codécks jurisdiction to consider the claim
absent authorization from the Court of Ags pursuant to 28 5.C. § 2244(b)(3).

1. Applicable Law

a. Rule 60(b)

Federal Rule of Civil Procedure 60(b)litavs a party to seek relief from a fina|

judgment, and request reopening of hisegainder a limited set of circumstance®ines
v. Ryan 733 F.3d 825, 833 {9 Cir. 2013) (quotingsonzalez v. Croshyp45 U.S. 524,
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528 (2005)). Generally, the filing of a notice appeal divests the district court qf
jurisdiction to consider a motion for relief from judgme®ee Gould v. Mut. Life Ins. Co|.
of New York 790 F.2d 769, 772 (9th Cit986). In such a case, it is appropriate forn a
petitioner to ask the districoart whether it wishes to entaith a Rule 60(b) motion, and
if the request is granted, to then movehe appellate court for remand of the c&see
Williams v. Woodford384 F.3d 567, 38(9th Cir. 2004).

A claim for relief under Rule 60(b)(6), éh‘catch-all” provision of the rule on

which Petitioner relies, must be broughtithin a reasonable time,” Fed.R.Civ.P.

60(c)(1), and requires a showing of “extraordinary circumstances” that justify reopenin

a judgmentSee Gonzaleb45 U.S. at 535-36 (quotidgckermann v. United State340
U.S. 193, 199 (1950)). “Such circumstamcearely occur in th habeas context.Jones
733 F.3d at 833 (quotingonzalez545 U.S. at 535).

For habeas petitioners, a Rule 60(b) wotnay not be used tonake an end-run
around the requirements of AEDPA or to othisevcircumvent that statute’s restrictions
on second or successive habeorpus petitions” set forin 28 U.S.C. 8§ 2244(bJones
733 F.3d at 833 (quotingalderon v. Thompsen23 U.S. 538 (1998)) (internal quotatio

>

marks omitted). This statute has three releyanovisions: First, 244(b)(1) requires
dismissal of any claim that has already beejudicated in a préawus habeas petition.
Second, 8§ 2244(b)(2) requires dismissahny claim not previoug adjudicated unless
the claim relies on either a new and retro&ctwe of constitutiondbw or on new facts

demonstrating actual innocence of the undegybffense. Third, § 2244(b)(3) require

n

prior authorization from the court of appeabefore a district court may entertain |a
second or successive petition end® 2244(b)(2). Abse such authorization, a district
court lacks jurisdiction to consider tingerits of a second or successive petitidnited
States v. Washingtp653 F.3d 1057, 1065 (9th Cir. 201Cpoper v. Calderon274 F.3d
1270, 1274 (9tiCir. 2001).

There is no “bright-line e for distinguishing betweea bona fide Rule 60(b)

motion and a disguised second or successive [8 2254] modionés 733 F.3d at 834

-8-




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

(quoting Washington 653 F.3d at 1060). IGonzalezthe Court held tt a Rule 60(b)
motion constitutes a secondsarccessive habeas petition when it advances a new gre
for relief or “attacks the federal cdig previous resolution of a claion the merit$.545

U.S. at 532. “On the merits” refers “to atelenination that therexist or do not exist

grounds entitling a petitioner to habeas conmlief under 28 U.S.C. 88 2254(a) and (d).

Id. at 532 n. 4. A legitimate Rule 60(b) motitattacks, not the substance of the fedel
court’s resolution of a claim on the merits, Bome defect in the iegrity of the federal
habeas proceedingdd. at 532;accord United States v. Buenrost@88 F.3d 720, 722
(9th Cir. 2011) (observing that a defect in the integrity of a habeas proceeding reqy
showing that something hagped during that proceedirighat rendered its outcome
suspect”). For example, Rule 60(b) motion doesot constitute a second or successi
petition when the petitioner “merely asserts that a previolisgruvhich precluded a
merits determination was in error—for exammedenial for such reasons as failure
exhaust, procedural default, or statutdhmitations bar’—or contends that the habe;
proceeding was flawed due fraud on the courtd. at 532 nn. 4-5see, e.g.Butz v.

Mendoza—Powerst74 F.3d 1193 (9th Ci2007) (holding that “whe the district court

dismisses a petition for failure fmy the filing fee or to contyp with the court’s orders,

the district court does not thereby reaclke timerits” of the claims presented in the

petition and a Rule 60(b) motion challenging themissal is not tréad as a second o
successive petition”). The Court reasoned thatefther the motion itself nor the federa
judgment from which it seeks relief substantively addresses federal grounds for s
aside the movant's state conviction,” theseno basis for treating it like a habes
application.Gonzalez545 U.S. at 533.

On the other hand, if a Rule 60(b) nooti“presents a ‘claim,’ i.e., ‘an asserte
federal basis for relief from a. . judgment of conviction,’ then it is, in substance, a n
request for relief on the merits and shouldileated as a disguisettabeas application.
Washington 653 F.3d at 1063 (quotinonzalez 545 U.S. at 530). Interpreting

Gonzalez the court inWashingtonidentified numerous examples of such “claimg
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including:

a motion asserting that owing to esable neglect, the movant's habeas
petition had omitted a claimf constitutional errora motion to present
newly discovered evidence in suppat a claim previously denied; a
contention that a subsequent change substantive law is a reason
justifying relief from the previous deniaf a claim; a motion that seeks to
add a new ground for relief, a motion that attacks the federal court’s
previous resolution of a claim onehmerits; a motion that otherwise
challenges the federal court’s deterntioia that there exist or do not exist
grounds entitling a petitioner to habeaspts relief; and finally, an attack
based on the movant's own condwsthis habeas counsel’s omissions.

Id. (internal quotations and citations omitfe If a Rule 60(b) motion includes suc
claims, it is not a challenge “to the integrdf the proceedings, but in effect asks for
second chance to have the merits determined favordbbnzalez545 U.S. at 532 n. 5.
b. Brady and Napue

Due process requires a prosecutor to desclmaterial exculpaty evidence to the
defendant before triaBrady, 373 U.S. at 87. This dugxtends to evience “that could
be used to impeach one of the prosecusiomitnesses or undermine the prosecutiof
case,”Milke v. Ryan 711 F.3d 998, 1003 (9th Ci2013), and arises regardless (
whether the defendant makasrequest for the evidencenited States v. Bagley73
U.S. 667, 682 (1985)plurality opinion);see also Kyles v. Whitleg14 U.S. 419, 433
(1995) (“[R]egardless of request, favorable evidence is material.”). Moreove
prosecutor has an affirmative duty to learnaofl disclose exculpatory or impeachme
evidence known to other gawvement agents, including anggents involed in the
investigationSee Kyles514 U.S. at 437.

Evidence is “material” if there is a resmble probability thatisclosure of the
evidence would have changee thutcome of the proceedirigagley 473 U.S. at 682. A

“reasonable probability” is “gorobability sufficient to udermine confidence in the

outcome.”ld. at 678. When assessing materialitye tourt must take into account the

cumulative effect of the supm®ed evidence in light of leér evidence, not merely the

probative value of the suppressed evidence standing @BeeeKyles514 U.S. at 436
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(explaining that materiality undd@agleyis evaluated in distinccumulative analysis in
which “suppressed evidence [g)nsidered collectively”).

Thus, to establish Brady violation, a defendant mugtove: 1) theevidence at
issue is favorable to the accused, eitbecause it is exculpatory or because it
impeaching, 2) the evidence svauppressed either willfullpr inadvertently, and 3)
prejudice resulted, meaning there is a reabtmprobability thatlisclosing the evidence
to the defense would have changed the re8ualilrews v. Davis798 F.3d 759, 793 (9th
Cir. 2015) (quotingStrickler v. Greene527 U.S. 263, 281-82 (199Bagley, 473 U.S.
at 682).

A Napue violation occurs when proseous “knowingly use false evidence
including false testimony” or “allow][ it to go uncorrected when it appearsidpue 360
U.S. at 269. To prevail onNapueclaim, a petitioner must shatlvat (1) the testimony or
evidence was actually false,)(the prosecution knew or sbld have known that the
testimony was actually false, and (Bg false testimony was materiélnited States v.
Zuno—Arce 339 F.3d 886, 889 {9 Cir. 2003) (citingNapue 360 U.S. at 269-71).

2. Relevant facts

Petitioner asserts that the Maricopau@ty Attorney has suppressed material

exculpatory evidencein violation of Brady. The Court considsrthe new evidence
Petitioner proffers in suppodf his Rule 60(b) motion anBrady andNapueclaims for
purposes of making this determinati@ee e.g.Poyson v. Rygn743 F.3d 1185, 1203
(9th Cir. 2013),0verruled on other groundsy McKinney v. Ryan— F.3d ——, 2015
WL 9466506, (9th Cir. 2015) (en ban®ickens v. Ryan740 F.3d 1302, 1319 (9th Cir
2014) (en banc). The new eeince consists of, primarily, a photograph of an inti
ignition in the 197%Chevrolet Monte Carlo (“Monte Carl) driven by Petitioner before
his arrest, and disclosed to Petitioner in 2@%2part of court-orded discovery in his

prosecution in California for the murder of a convenience store clerk in Bly

California. (Doc. 115, Ex. 1.) Petitionersuits this photograph cannot be reconcil¢

with Detective Beatty’s testimony during hisatr and, had it been disclosed at trig
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would have undermined proof gfemeditation, an element of first-degree murder (the
“Beatty Brady claim”).

Petitioner also asserts that Respotslesuppressed a report by Californja
Department of Justice Seni@riminalist Ricci Cookseyidentifying other matters of
evidentiary significance with spect to the Monte Carlo, but failing to note a missipg
ignition, which, Petitioner coahds, implies that the ignitiowas intact. (Doc. 115, Ex
2.) The report also indicates that Cooksdtempted telephonicoatact with Detective
Beatty and the prosecutor prim trial, which Petitioner coahds demonstrates a possible
Napue violation because it implies that Caay informed Detective Beatty and thie
prosecutor that the ignition was intadhen he inspected the vehicle.

To place Petitioner's argument and new ewmice into contextthe Court will
summarize the evidencdfered during the guilt phase of iR@ner’s trial relevant to the
determination that the Monte Carlo drivéy Petitioner was stolen and that Officer
Martin’s murder was premeditated, and thew evidence proffered in this habeas
proceeding.

a. Guilt Phase Evidence
I Officers Rochelle Carlton and Owen Krings

Rochelle Carlton, a comumity service officer for ta Indio Police Department,
testified that she took a call on July 2995, from Herman Hines, who reported hjs
California license plate, number 1 CUK 25%len. (Doc 121, App. C at 87-91.) Officg

=

Owen Krings, with the Cathedral City Police Department, testified that he took a stolel

car report on July 29, 1995, from Soniasdn. (Doc. 121, App. D at 149-50.) Tison
described the car as a 19#hite over blue Chevy Mue Carlo, and provided the
vehicle identification number for the vehicléd.(at 151.) It was later determined that the
VIN number matched the number of the Mai@arlo being driven by Petitioner. (Dog.
115, App. 12 at 100-101.)

In Claim 4 of his amended habeas petifiPetitioner argued that the trial court

denied his federal constitutional right ofnémntation by allowingthe prosecution to
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introduce testimonial hearsay through thecsffs’ testimony to prove the vehicle driven
by Petitioner at the time of the crime, and license plate on the vehicle, were stolen.
(Doc. 30 at 34-40.) Becauseethlaim was procedurally defibed, the Court considereq
Petitioner's argument that a fundamental nmisage of justice would occur if the clain

was not heard on the meritsch@se “the exclusion of thmurported theft of the Monte

—+

Carlo greatly weakens the prosecution’s dasemotive and premeditation.” (Doc 50 g

31.) Based on habeas counsdiscovery that the ignitioswitch was in two pieces unde

-

the passenger seat, and the parts werdistetl in the vehiclanventory, Petitioner’s
counsel sought additional discovery to estahtigat the ignition wasmtact at the time the
vehicle was impounded. The Court considdteslevidence and concluded that Petitioner
had failed to establish that no reasoealiror would havefound him guilty of
premeditated first-degree murgdeeclined to review the @im on the merits, and denied
further evidentiary development.
I. Oscar Fryer
Oscar Fryer testified heaw Petitioner in Globe, Amna, in the days before

Officer Martin’s murder. (Docl15, App. 8 at 75 Fryer testified Petitioner was driving §

=7

blue Monte Carlo with a white top, and thtitioner showed him a .38-caliber handgun
with black tape around the tmdie, which he had for proteon and if “shit happens.’id.
at 78-86.) Fryer further testified that tRener told him he was on probation and
indicated that he had a warrant for his arréstt he was on the run, and that he was not
going back to jail if stopped by the policéd.j

Defense counsel impeached Fryer iat twith two prior felony convictions.ld. at
88.) Defense counsel also elicited from Fryleat prior to trial he had violated his
probation, that he was on the run, and thatwould not agree to cooperate or turn
himself into authorities until he had negotai@nd had in his possession a written plea
agreement dealing with charges of assault police officer, domestic violence, resisting
arrest, and escapéd(at 88-93.) Defense counsel irduwed Fryer’'s plea agreement into

evidence, which provided that Hryer cooperated and testidl for the prosecution, his
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three felony charges would be reduced te orisdemeanor assault charge and he would
be sentenced to probatioid.

In Claim 9 of his amaded federal habegsetition, Petitioner argued that th

D

prosecution violate®rady by failing to disclose that frer would receive other benefits
in exchange for his testimony, that heswasing drugs at the time of trial but the
prosecution did not move to revoke his pitodra and that the presution did not charge

Fryer with making a false report to law erdement when he lied to a police office

=

about a suspect’'s location (the “FryBrady claim”). Because the claim had begn

—

procedurally defaulted, the Court considerdether the prosecution’s withholding o

1”4

material exculpatory eglence established cause for théad#. The Court considered the
evidence proffered by Petitioner in his motion evidentiary devepment in support of
the allegedBrady violation and denied the Fry@&rady claim, concluding the withheld
impeachment information wasot material, and that “Fey’s testimony was not the
linchpin evidence of premeditation posteal by Petitioner.” (Doc. 88 at 37-38.)
iii.  Elizabeth Martin
ElizabethMartin testified that she knew Petitioner é&iihad seen him in Globe
Arizona, driving a white and bé Monte Carlo with California license plates, two or
three days before Officer Mar was shot on the Beeline ¢iway. (Doc. 115, App. 8, at
44-47.) After Elizabeth Martimformed Petitioner that his pents were living in Payson
Arizona, Petitioner indicated he would to Payson to visit themld( at 50.) On the day
Officer Martin was shot, Elizabeth spok®y phone with Petioner's mother, who
indicated that her son was returning to Indio, Califorridh. &t 54.) After hearing about
the shooting, Elizabbktprovided the police gartment with information about Petitioner,
the car he was driving, and whestee thought he would be gointd.(at 52-54.)
Iv. Detective Beatty
Detective Beatty, with the MaricopaoGnty Sheriff's Office was the case agent
assigned to Officer Martin’s homicide. (Doc.511App. 1 at 4, 8-9.n the course of his

investigation, Detective Beatty received information that a California license plate, 1
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CUK 259, on a blue and whitdonte Carlo had been reportist or stolen. (Doc. 115,
App. 1 at 23.) Detective Beatty testifiedathwhen he was a uniform patrol office
investigating car thefts, thieves would comnyocthange the plate on a stolen car to ma

it more difficult to determine that it was stolerd.(at 5-6.) Detective Beatty alsc

received information that Petitioner had béerGlobe driving a blue and white Monte

Carlo with California license platesld() Detective Beatty determined that an arrg
warrant for Petitioner for a felony violatidrad been issued on Apl3, 1995, from the
Superior Court in Globe, Arizondd( at 24, 33.)

Detective Beatty was present at the exien of the search warrant on the Mon
Carlo on August 17, 1995. (fa. 115, App. 1 at 23, 65.) Detective Beatty identifig
Exhibit 198 as a photo of ¢hMonte Carlo taken where was abandoned just befor
Martinez’ arrest. Ifl. at 48—49; Doc. 115 Ex. 14.) The photograph shows an intact t

lock.

After the state rested, the trial couraigred the state’s motion to reopen to allg
the prosecution to question Betive Beatty regarding the mdition of the ignition on the
Monte Carlo. Detective Beattyave the following testimgrnwhich Petitioner now argues
cannot be reconciled with thecently discovere@vidence that the ignition was intact:

Q. Now, with regard to the Monte Canlith the licensglates 1 CUK 259,
at some point in this ingtigation did you try to dermine if there were any
keys found in that Monte Carlo?

A. Yes, sir. After we left the searetarrant, the trailer -- after | went to the
Riverside County DistricAttorney’s Office | wat to the location where
the search warrant was still beingva&s on the Monte Carlo, and there
were some keys found in the Mertarlo during the search warrant.

Q. Where were keys found, if you know?
A. The keys were found in tliigdove compartment, | believe.

Q. At a later time did you try tadetermine if those keys accessed the
ignition on that car?

A. Yes, sir, | did.
Q. And what did you determine?
A. Well, | took the keys out of evidence out of our property room and |
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went to the Monte Carlo, and actualhere was really no need because the
ignition switch to the Monte Carlo wamsissing. It is a hollow cavity in
there, and then you can stick some sbrhstrument in tere, and then turn
what would have been thgnition without a key.

Q. Okay. Would a screwdrivée able to turn that?
A. Yes, sir.

(Pet. App. 1 at 64-65.)
V. AnnaMartinez
Anna Martinez testified that she wasling in Petitioner's ca the blue Monte
Carlo, on August 16, 1995,ith her husband, her somaPetitioner. (Doc. 121, App. G

at 140-41.) Anna saw a police car drivingnioel them, and her husband asked if the ¢

was stolen. Ifl. at 142-45.) Petitioner smiled and sdidthink so” and told Anna to
“[g]et out of the car.” Id. at 148.)
vi.  Officer Robert Whitney

City of Blythe Police Officer RobertWhitney interviewed Petitioner after hisg

arrest. (Doc. 115, App. 12 at 104, Doc. 12pp. B at 119-20.) When asked if the c3
was stolen, Petitioner indicated to Officer Wiyrthat “he found iparked in the barrio
in Indio and took it there to Arizona abdck.” (Doc. 121, App. B at 120.)

b. New Evidence

Petitioner's counsel in these habeaecpedings, the Federal Public Defender

(“FPD”), received permission tanspect the Monte Carlat the Maricopa County
Sheriff's impound lot in Phoenix in June 200%e€Doc. 74, Ex. 29.) FPD investigato
John Castro inspected the Monte Carial aliscovered a chrome bezel and ignitig
cylinder on the vehicle’s passenger front floor, Wwas not allowed to test keys that h3g
been seized from Petitioner when he wasséeckand from the Mde Carlo when it was
impounded. Ifd.) Petitioner argued in his supplental motion for evidentiary
development that the two ignition parts weia listed on three separate inventories
the Monte Carlo’s contents, supporting an infeeethat the ignition was still intact at th

time of Petitioner’s arrest, but wagda punched out by law enforcemereéDoc. 74,
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at 7.) Petitioner sought discovery of docunsecbncerning the Monte Carlo’s chain
custody, the depositions of Detectives Beatig Colbert, and prodtion of three sets of
keys seized as well as permission t&t the keys in the ignition cylindedd( at 9-10.)
Petitioner also sought to expatite record to include theréie inventories, photograph
of the ignition bezel and cylinder, and theckdeations of two witnesses who drove (
rode in the Monte Carlo in Globe, Arizorizefore the shootingf Officer Martin. (d. at
10.) The witnesses recalled tllaé keys were in the ignitiothe ignition was intact, and
no screwdriver or ice pick was needed to start the lchra{10-11.)

The Court considered threew evidence proffered by #@ner in his motion for
evidentiary development in ¢hcontext of a claim of actual innocence sufficient
overcome the procedural dafaof Claim 4 of the ameded petition—a claim that the

trial court denied Petitioner’s federal constibui@l right to confrordtion by allowing the

prosecution to introduce t@®onial hearsay to prove th#éte vehicle and the license

plate were stolen. (Doc. 88 at 25-26.) Thei€determined that Petitioner had not ma
the requisite showing of actuainocence, finding that “whethdéhne ignition was intact at
the time Petitioner was arrestddes not negate the fact titae owner had reported |f
stolen.” (d. at 26—27.) The Court denied evidenfi@evelopment antiabeas relief on
this claim. (d. at 27, 59.)

In Petitioner’s first motion requesting ardication that the Gurt would consider
a Rule 60(b) motion, Petitionasserted that head uncoveredew evidence supporting
his motion for evidentiary development, the @tmf which affected the integrity of the
federal habeas corpus procegdiby depriving the Court odll evidence necessary t(
determine the merits of @im 4 and a potential relateBrady claim. (Doc. 95.)
According to Petitioner, the meevidence, and that for wdh evidentiary development
was sought with respect to Claims 4, &hd 17, undercuts “otive” and calls into
guestion the finding of “premeditation,” an element of first-degree murder
prosecution was required to prolveyond a reasonable doubt. The Court denied the
motion. (Doc. 101.)
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In July 27, 2010 Petitioner was ordered extittl to Riverside County,

California, to stand trial on charges arg from the shotng death of a convenience

store clerk in Blythe. Petitioner asserts thas a result of discovery ordered by tf

Superior Court of Riverside Qaty, two critical pieces ddrady evidence have now beel

unearthed: the invesagjve notes of criminalist Cogky (Doc. 115, Ex. 2) and the

photograph of the intaggnition (Doc. 115, Ex. 1).

Petitioner asserts that this recent disalesaf Cooksey’s notemcluded 13 pages
(seeEx. 2, Bates numbers 1858857-68) that weraot disclosed to Petitioner until sg
ordered by the Riverside County Superioru@oPetitioner asserts that these notes
guite detailed with respect to the conteatsl condition of the Monte Carlo, but fail t¢

note anything nusual with respect to the igniti@witch. Petitioner also submits th

declaration of Randall Hecht, Petitionersuct appointed California investigator. (Dog.

115, Ex. 29.) Hecht declargSooksey told him that aldugh he did not recall the

investigation, he would normally recordanmation about the coittbn of the vehicle’s

D

e

%4

are

117

ignition switch, but needed to review histe® before he could answer any questigns

about his investigation.d. at Y 5, 6.) Hecht assertsathafter reviewing his notes
Cooksey stated that he would have noted ftignreport if the vehicle ignition switch hag
been removed from the steering column and Ibeen lying on the dor of the vehicle,
and also stated conclusivdlyat the vehicle’s ignition sich had not beeremoved and
was not missing from the stemgi column at the time he processed the vehitdeag 19
10, 11.) Cooksey later signed a declarationwtigéng that he made those statements
Hecht. (Doc. 115, Ex. 20.)

Petitioner asserts that other critical faere evident from @ksey’s disclosure.
First, Cooksey’s notes include the namad @hone numbers of “Doug Beatty” of th
“Maricopa County Sheriff” and “Bob Shut(sic) D.A."—the prosecutor at Petitioner’
trial—and that Cooksey attemgitéo call Shutts and left a sgage more than six month
prior to the start of the jury selection Retitioner's Maricopa County trial. (Doc. 115

Ex. 2 at 1867) Cooksey’s notedso contain a hand-drawn diagram of the driver frg
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door of the Monte Carlo, showing “exceptadrdetail” and including matters thought t
be of evidentiary value, including the mirr&eyhole, handle, trim, and paint scraping
with notations that there may paint transfer on the dooitd( at 1863.)

Petitioner also cites the newly discldseeport of Riverside County District
Attorney Investigator Thomas Gleeson, winansferred the Monte Carlo to officers @
the Maricopa County Sheriff's Office. Thepart, dated October 24995, indicates that
the trunk lock was “missingand had been “punched ou{Doc. 115, Ex. 13 at 1776
1778.) A photo of the trunkditaken at the time of Petitioner’'s arrest shows the try
lock intact. (Doc 115, Ex. 14.)

Petitioner’s trial counsel have executed swdeclarations that, to the best of thei

recollections, the photograph of the intactitigm was not produced dtial. (Doc. 115,

Ex. 17 1 10; Ex. 18, 1 10.) fq®ner's PCR counsel has alexecuted a declaratior]

stating that he has no memory of seeing tr@@m prior counsel’s files. (Doc. 115, EX.

10, 1 8.) An FPD records custodian has alseceted a declaration that the trial files ¢
prior counsel do not contain the phgtaph. (Doc. 115, Ex. 19, 1 4.)

In September, 2012, Deputy District Attey Haringsma travet to Phoenix and
took photocopies of all of thegictures and documents that weirsed at trial. (Doc. 115,
Ex. 30 at 386.) Petitiomemoved for disclosure of thghotographs taken of the Monts
Carlo by technician Tom Fishé‘at the time it was taken tm custody,” which included
photos of the “steering column.1d( at 399—-400.) Petitionereceived more than 90C
photographs as part of the disclosure, udolg the photograph dhe intact ignition.
(Doc. 115, Ex. 1, Ex. 31 at 40 On October 17, 2012, Petitier's investigator emailed g
copy of the photo to habeasunsel. (Doc. 115, Ex. 1.)

3. Analysis

Petitioner argues that both tBeady and Napueviolations require that the writ
issue in this habeas proceeding, and thas leatitled to seek evidentiary development
support of the claimsSgeDoc. 115 at 37-45.) Applying the analysisGonzalez the

Court concludes thaetitioner’'s BeattyBrady and possibléNapueclaims are properly

-19 -

|®)

JS

—h

ink

f

1%

!

in




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

characterized as second or successive clagnause Petitioner is asserting new bases
relief from the underlying convictionSee Gonzales45 U.S. at 532 (motion seeking t

add a new ground for relief gifees in substance as a successive habeas petitiong;

Pickard 681 F.3d 1201, 12051Qth Cir. 2012) (claims that prosecution violated its

Brady/Giglio duties at trial are certainly second-oicsessive claims because they ass
a basis for relief from the underlying convanis). Absent a certification by the Nintl
Circuit Court of Appeals, this Court cannobnsider these claimfor relief from the
underlying convictionSee28 U.S.C. § 2244(a). Petitioner ogmizes this limitation to
consideration of his claimdyut asserts that he is nfireclosed from seeking relief
pursuant to Rule 60(lijecause he is attackirthe integrity of the earlier proceedings.
Petitioner raises three challenges to the integrity of the earlier proceedings: (
suppression of the Beattgrady material by the Maricopa County Attorney and tf
Arizona Attorney General thwarted Petitioiseability to file a petition including all
known claims; (2) without the suppressedtenal, the Court could not properly asse
the FryerBrady claim in the aggregate; and (3)dnhRetitioner been aware of a possib
Napueviolation, he would have moved to amaehis federal petition. (Doc. 115 at 25
26.) In assessing whether Petitioner has establitta the integrityf these proceedingg
has been underminetly the allegedBrady and Napue violations, the Court has
considered the evehce proffered by Petitioner in his [B®60(b) motion, (Doc. 115, Exs

1-38). The Court concludes tHgtitioner has failed to establish a defect in the integr

of these proceedings “thatnaered its outcome suspecSée Buenrostro638 F.3d at
722.

Assuming for purposes of this analy#imt the evidenceroffered by Petitioner
establishes conclusively thte Maricopa County Attory suppressed evidence whic
would have established that the ignitionitstv was intact at the time of Petitioner
arrest, Petitioner cannot establish that tmslermined the Coud’ ability to properly
assess the FryeBrady claim. When this Court comered the allegation that the

prosecution withheld evidence that woblave impeached Fryer’s testimony, it found:
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(Doc. 88 at 37-38)gmphasis addegd

would have started the car, ttadditional evidence, consiaer together with the Fryer

Brady materiaf, does not call into question the gty of the habeas proceeding

Fryer was thoroughly impeached at trial. His plea agreement was
introduced, he was crogxamined about all of énfavorable treatment he
obtained as a result of the agreement, and was impeached with the factual
basis of his prior felony convictions. The fact that he tested positive for
drugs two weeks prior this testimony would not likely have affected the
jury’s verdict. Similarly,the fact that Fryer continued to engage in criminal
activity even after workig out a plea to testify agnst Petitioner does not

put his credibility in a whole new lighgiven all of the other impeaching
evidence broughtut at trial.

Second, the additional impeachmenidewnce would have had little effect

on Fryer's already imgmached credibility because his testimony was
corroborated by other evidence. rSsstent with Fryer's testimony,
Petitioner was driving a blue Monte Gamvith a white top, had a warrant
out for his arrest, had violatedshprobation and was on the run from
authorities, and had possession of a .38-caliber revolver with black tape
around the handle of the gun. Moreoyvhis fingerprint was found on the
tape, and it was this revolver that waker identified as the murder weapon
(RT 9/22/97 at 114)See [State v.] MartineA.96 Ariz. at 453-55, 999 P.2d

at 797-99.

Finally, Fryer's testimonywas not the linchpin evidence of premeditation
portrayed by Petitioner. Fryer relayadconversation with Petitioner that
took placeprior to the shootingAlthough damaging, it was less relevant
than the fact that Petitioner was dmg a stolen car when pulled over, that
he had absconded fromaw enforcement and there was an outstanding
warrant for his arrest, and that hehst Officer Martinnot once, but four
times.

In addition, after his arrest Petitier bragged about “blasting” a police
officer. (RT 9/15/97 at 13.) This wamore than ena@in evidence from
which the jury couldind that Petitioner acted with premeditation.

Thus, even assuming Petitioner could dosiwely establishthat the ignition

? Including Petitioner’s claim raised foretfirst time in the supplemental brief

that Fryer recanted his statement and adchlieewas using methamphetamine both wh
guestioned by police and whha testified at trial.geeDoc. 115, Ex. 22, 1 20)
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because it does not change thivotal fact relied on by the Court that Petitioner w
driving a stolen car when ped over. The new evidence aldoes not call into question
any of the critical facts the Court relied am reaching a conclusion that Fryer

testimony was not the “linchpin evidenoé premeditation"—Petitioner was driving 4

stolen car, had absconded from law enforeetnhad an outstanding warrant for hjs

arrest, shot Officer Martin four ties, and bragged about the murdiet. &t 38.)
Petitioner’'s assertion that suppression of the Bdatady and Napueevidence

prevented him from compiyg with the Court’s aer that he file a petition containing a

of his claims, or from amending his petitioninglude those claims, is not a proper bas

for attacking the integrity ahe proceedings. “Real60(b) is properly applied when ther
IS some problem going to ehintegrity of the court pr@ss on the claims that wer
previously asserted.Jones 733 F.3d at 836. Idones the Ninth Circuit rejected the
petitioner’s attempts to circumvent the lintikls on second or successive petitions
alleging that he did not have a “fair shot"ratsing three IAC claims in his first habeg
corpus proceedingsebause his habeas corpus counsel, who was also his state
counsel, operated underper seconflict of interest. 733 F.3d at 835-36. The Col
explained that “the rule announceddonzalezthat a valid Rule §B) motion ‘attacks . .
. some defect in the integrity of the feddnabeas proceedings,’ . must be understood
in the context generally to rae the integrity of the prior proceeding with regard to t
claims that were actually asssd in this proceeding.Jones 733 F.3d at 836 (interna
citation omitted). Rule 60(b) @3 not permit a petitioner to assert entirely new claims
relief by contending those claims “were requitedensure those proceedings’ integrity
Id. Thus, because Petitioner is not challendimg integrity of the process on a clair
previously asserted, he cannot utilize R&6@b) to bring these new claims before tf
Court.See id.

To the extent Petitioner asserts that a defettie integrity othese proceedings ig
established by Respondentsildee to discover and disclose the alleged exculpats

material during these federal habeas proceedings, Respondents were under no
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disclose the alleged exculpatory mater&de Jones/33 F.3d at 837 (“[T]h&rady right

of pretrial disclosure available to defendaatstrial does not extend to habeas corpus

petitioners seeking post-conviction relief.”) (citimgst. Atttorney’s Office for Third
Judicial Dist. v. Osborne557 U.S. 52, 68-69 (2009)Recause there was no duty g
disclosure in these proceedings, any failure by Respondents to compBradthdid not
undermine the integrity of the proceedings.

Petitionerpointsto the holdings irPickard 681 F.3d at 1206-06, armbuglas v.

Workman 560 F.3d 1156, 1192 (20Cir. 2009), to support siclaim that Respondents

are not entitled to rely on the restrictiondiimg a second or successive habeas petiti
because they have miinued to suppresBrady material in these habeas proceeding
(SeeDoc. 126 at 7.) Petitioner’s reliance Bitkard andDouglasis misplaced.

In Pickard, the Tenth Circuit held that claintd prosecutorial misconduct during
trial, based on the prosecutiomisnial that agencies othertinthe DEA were involved in
the investigation, were propgrtonsidered a secormt successive claim, but petitioner’
claim that the prosecution committed fraudhabeas proceedindsy falsely denying
other agencies were involvedas a proper Rule 60(b) claidm re Pickard 681 F.3d at
1204. Similarly, inDouglas the Tenth Circuit permitted Douglas to supplement
habeas petition with an untimelgrady claim after it found the prosecutor too
affirmative actions to conceal his tacit agmeent with the statelsey witness until it was
too late to bring &radyclaim in his first habeas petitioh60 F.3d at 11®91. The Ninth
Circuit has explained that “[fl[raud on theurb must involve an unconscionable plan
scheme which is designed to impropanfluence the court in its decisionBuenrostro
638 F.3d at 722 (quotingbatti v. Comm’r 859 F.2d 115, 18 (9th Cir. 1988)).

In this case Petitioner points to two amgents made by Respondents in opposi
discovery related to Claim 4 thae asserts demonstrate aedefin the integrity of these
habeas proceedings. Respondentijected to discovery of ielence “which may not even
exist to refute ‘[tlhe implication . . . thélhe car [Martinez was driving] was stolen ar

that [he] would have feared being arresfed the theft when stopped on the Beelir
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Highway™ (Doc. 66 at 31), andsserted that “[t]here is revidence that the State kney
about the broken ignition switch lodged unttee passenger seat” (Doc. 77 at 6).

First, Petitioner has not demonstratedttRespondents’ asserts in opposing
discovery are false, nor are the assertiomdege of “an unconscionable plan or scher
. . . designed to improperly iniénce the court in its decisiorSeeBuenrostro 638 at
722. Even if Petitionecould demonstrate thesgertions were false and part of such
scheme, he cannot demonstrate a defectanritegrity of the proceedings because t
assertions had no effect dime outcome of the proceedsglrhe Court found Claim 4
procedurally barredral denied further evidentiary wilopment of Petitioner’s theory
that the ignition was intact at the time thehicle was impounded. The Court consider
the evidence proffered in suppof Claims 9, 16, and 14nd assumed that Petitioner’
new evidence would demonstrate that “theitign was intact at the time Petitioner wa
arrested,” but nonetheless concluded thaitiBeer failed to establish that no reasonal
juror would have found hirguilty of premeditated first degree murder becawgeether
the ignition was intact at the time Petitioner svarrested does not gate the fact that
the owner had reported it stolérfDoc. 88 at 26-27) (emphasis added).

The Court agrees with Respondents’ cotiventhat this finding demonstrates tha
the Court has in essence already condutleat Petitioner failed to show that an
evidence regarding the alleged intact ignition undermines the integrity of
proceedings relevant to the claims eaisin the petition. The Court has alreac
determined that evidence of an intaghition would not changets procedural or
evidentiary rulings on Claim 4, and would nzdll into question the jury’s finding of]
premeditation. The Court's decision wast based on the strgth of Petitioner’s
evidence—in reaching its decision the u@to assumed Petitioner's evidence w3
conclusive. Consequentlydditional or stronger evidee in support of Petitioner’'s
allegation that the ignition was intact does wbange this Court’'s previous analysi
Because the Court’s procedueaid evidentiary rulings amot rendered “suspect” as «

result of Respondents’ allegations, regardte#sthe veracity of the assertions, Petition
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cannot demonstrate a defect in theegnity of the habeas proceedin@ee Buenrostro
638 F.3d at 722.
In sum, Petitioner has not demonstratey defect in the integy of these habeag

proceedings, but instead seeks to raise sidvgtantive claims that his rights unéeady

and Napuewere violated. It is therefore a secomidsuccessive petition, and this Court
lacks jurisdiction to consider tigrady andNapueclaims absent authorization from thL
court of appeals pursuant28 U.S.C. § 2244(b)(3).

4, Motion for Evidentiary Development

In his request for evidéiary development, Petitioner seeks discovery and |an
evidentiary hearing in suppast his Rule 60(b) motion anfuis request for relief based o
Brady and Napueviolations. As determined abey however, Petitioner's motions for
Rule 60(b) relief and foransideration of a possibEBrady or Napueclaim are denied as 4
second or successive petition filed without auttation. Therefore, the Court finds np

basis for evidentiary devgdment or an evidentiaryelaring and denies Petitioner’

U

request.
B. Supplemental Martinez Brief

The Ninth Circuit remanded this case foe tteconsideration of five claims that
this Court previously foungrocedurally defdted because Petitioner failed to present
them in state court and no remedies rema@iavailable to exhaust the claims. Petitioner
now seeks reconsideration based Bblartinez for three claims alleging counsel
ineffectiveness in thguilt phase for failing toetain an independeptthologist when the
State’s expert pathologist @hged his opinion as to thegsence of shots that struck
Officer Martin (Claim 17); ad in the sentencing phase peedings for failing to mitigate
a 1993 conviction admitted as a statutory agafiayg factor at sentencing (Claim 11) and
for failing to rebut testimony that Petitionsuffered from antisocial personality disorder
(“APD") (Claim 12). (Doc. 115 at 8-9.)

1. Evidentiary Development & Martinezv. Ryan

Petitioner seeks to exparttle record, under Rul@ of the Rules Governing
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Section 2254 Cases, to include all of théhiBits (Exs. 1-38) cited in his supplement
Martinez brief in support of Claims 11, 12and 17. (Doc. 115 at 79.) Petitioner als
requests that the Court grant an evidentibearing to resolveany factual disputes
regarding the evidenceilsmitted in support of hiMartinezclaims. Respondents objed
to expansion of the record to determine ifitRmer is entitled to halaes relief, but do not
object to the Court consideringetlevidence, witlone exceptioi for the limited purpose
of evaluating cause and prejudice. (Dd21 at 68-69.) Respondents object
Petitioner’s request for an evidentiary hearingd. &t 68.)

The evidentiary limitations described i@ullen v. Pinholster, 563 U.S. 170
(2011)? do not apply to Petitionergrocedurally defaulted ineffective assistance clail
because they were not previously adpaded on the merits by the state couBiee
Dickens 740 F.3d at 1320-21. Furtheore, the Court is not s&ricted, under 28 U.S.C. §
2254(e)(2), from holding an evientiary hearing for Petither to show cause an(
prejudice undeMartinezbecause Petitioner is not asserting a constitutional “claim”
relief. See Dickens740 F.3d at 1320-21Accordingly, the Court considers the ne
evidence Petitioner profife in support of hidartinez claims for theimited purpose of
evaluating Petitioner’'s caus@éd prejudice arguments.

Because the doctrine of procedural défaibased on comity, not jurisdiction
federal courts retain the powt consider the merits gfrocedurally defaulted claims
Reed v. Ross68 U.S. 1, 9 (1984). As a genenahtter, habeas review of a defaulte

* Respondents object to_expansion of téeord to include Attorney Gregory J.

Kuykendall’s opinion (Doc. 115, Ex. 38) dhe standard of careven for the limited
purpose of evaluating cause gnejudice. Respondents assert the opinion is irrelevar
the ineffectiveness inquiry. Bause the Court resolves thefiectiveness claims strictly
on the basis of Petitioner’'s failure to demstrate prejudice, without addressing ftf
guality of counsel’s performance, $g®ndents objection is moot.

~ *Limiting a federal court’s consideration e¥idence in support of a claim to th
eV|1c18e(r)1c8elthat was before the state courtddatdicated the claim on the merits. 563 U.
at —31.

> Limiting the court’s discréon to hold an evidentiaryearing on a claim for relief

where the petitioner “failed to develop thiactual basis of a claim in State cou
proceedings.”
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claim is barred unless a petitioner “can destrate cause for the default and acty
prejudice as a result of the akd violation of federal law.Coleman v. Thompspb01
U.S. 722, 750 (19910rdinarily, “cause” to excuse @efault exists if a petitioner car
demonstrate that “some objective factor external to the defense impeded counsel’'s
to comply withthe State’s procedural ruleld. at 753. InColeman the Court held that
ineffective assistance of cosgl in post-conviction proceetjs does not establish caus
for the procedural default of a claiihdl.

In Martinez however, the Court established‘raarrow exception” to the rule
announced il€oleman The Court explained:

Where, under state law, claims ofeffective assistance of trial counsel
must be raised in an initial-reviewollateral proceeding, a procedural
default will not bar a federal habeesurt from hearing a substantial claim
of ineffective assistance at trial if, in the initial-review collateral
proceeding, there was no counsel aounsel in that proceeding was
ineffective.

132 S. Ct. at 132Gsee also Trevino v. Thalet33 S. Ct. 1911, 1918 (2013) (noting th
Martinez may apply to a procedurally defautdrial-phase ineffective assistance (
counsel claim if “the claim . . . was a ‘sufastial’ claim [and] the ‘cause’ consisted g
there being ‘no counsel’ or only ‘ineffectiveounsel during the &te collateral review
proceeding” (quotingfartinez 132 S. Ct. at 1320).

Accordingly,underMartinez a petitioner may establish cause for the procedt
default of an ineffective asgance claim, “where theasé (like Arizona) required the
petitioner to raise that claim in collaterabpeedings, by demonating two things: (1)
‘counsel in the initial-review collateral greeding, where the am should have been
raised, was ineffective under the standardStatkland v. Washingtorl66 U.S. 668 . . .
(1984),” and (2) ‘the underlying ineffectvassistance-of-trial-counsel claim is
substantial one, which is to say that thesgmer must demonstrate that the claim h
some merit.” "Cook v. Ryan688 F.3d 598, ®/ (9th Cir. 2012jquotingMartinez 132 S.
Ct. at 1318);see Clabourne v. Ryai#45 F.3d 362, 377 (9th Cir. 201dyerruled on
other grounds by McKinney— F.3d —, 205 WL 9466506Dickens 740 F.3d at 1319-
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20; Detrich v. Ryan740 F.3d 1237, 1245t®Cir. 2013) (en banc).

In a series of recent cases, the Ninthcdit has provided gdance for applying
Martinez. The most recent cas€labourne summarizes the courtlartinez analysis.
To demonstrate cause and prejudice sufficien excuse the procedural default,
petitioner must make two showings. “First, tteddish ‘cause,” he must establish that h
counsel in the state postrooction proceeding was ingfttive under the standards g
Strickland. Stricklandin turn, requires him to estalilighat both (a) post-conviction
counsel’'s performance was deficient, gl there was a reasdsia probability that,
absent the deficient perfoemce, the result of the postnviction proceedings would
have been different.’Clabourne 745 F.3d at 377 (citamns omitted). Determining
whether there was a reasoralprobability of a differentoutcome *“is necessarily
connected to the strengththie argument that trial counsel’s assistance was ineffecti
Id. at 377-78. Second, “to establish ‘prejudice,” the petitioner must establish tha
“underlying ineffective-assistae-of-trial-counsel claim is aubstantial one, which is tg
say that the prisoner must demonstrate that the claim has some kerit.”

Under Martinez a claim is substantial if it ne¢s the standard for issuing
certificate of appealabilityMartinez 132 S. Ct. at 1318-19 (citindiller-El v. Cockrel|
537 U.S. 322 (2003)). Accomljy to that standard, “a petitian@ust show that reasonabl
jurists could debate whether (or, for that regtagree that) the petti should have been
resolved in a different manner or that tissues presented were adequate to dese
encouragement tproceed further.'Detrich, 740 F.3d at 1245 (quotingliller-El, 537
U.S. at 336).

Claims of ineffective assistance of counaed governed by the principles set forf
in Strickland 466 U.S. at 674. To prevail undstrickland a petitioner must show tha
counsel’s representation fellloer an objective sindard of reasonableness and that {
deficiency prejudiced the defensé. at 687—-88.

The inquiry underStricklandis highly deferential, rad “every effort [must] be

made to eliminate the distorting effects ofidsight, to reconstruct the circumstances
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counsel’s challenged conduct, and to evaldla¢econduct from cowel's perspective at
the time.”Id. at 689;see Wong v. Belmonte&sh8 U.S. 15 (2009) (per curianBpbby v.

Van Hook,558 U.S. 4 (2009) (per curiam(iox v. Ayers613 F.3d 883, 893 (9th Cir
2010). To satishyStricklands first prong, a defendant rauovercome “the presumption
that, under the circumstancdabe challenged action mightte considered sound trial
strategy.”ld. “The test has nothing to do with whitie best lawyersvould have done.

Nor is the test even whahost good lawyers would hawone. We ask only whethef

some reasonable lawyer at the trial couldehacted, in the circumstances, as defense

counsel acted at trialld. at 687—88.

With respect tdStricklands second prong, a petitionarust affirmatively prove
prejudice by “show[ing] that there is a reasonable probabili#y, thut for counsel’s
unprofessional errors, the result of theoqweding would havebeen different. A
reasonable probability is a probability saoiéint to undermineconfidence in the

outcome.”ld. at 694.

As discussed below, the Court has determined that Petitioner was not prejydice

by trial counsel’s performance. AccordingBetitioner’s attempt to exise the default of

these claims undéviartinezfails because the underlyingeiffiectiveness claims are not

substantial, and thus PCR counsel was neffetive for failing to raise them. Because

the claims are both defaultedd meritless, expaion of the record will be denied.
For the same reason, Petitioner is ndttled to an evidentiary hearing. Having

reviewed the entire recardncluding the evidence esented by Petitioner in his

supplementalMartinez brief, the Court concludes that an evidentiary hearing is |not

warranted.SeeSchriro v. Landrigan550 U.S. 465, 474 (2007) (“[I]f the record refutes

the applicant’s factual allegations or otheevecludes habeas relief, a district court

IS

not required to hold an ewdtiary hearing.”); Rule 8(a) of the Rules Governing Sectlon

2254 Cases. Whether Petitioner’s allegationmeffective assistance of trial counsel are

“substantial” undeMartinezis resolvable on the recor@f. Dickens 740 F.3d at 1321

(explaining that “a district court may takeidence to the extemtecessary to determing
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whether the petitioner’'s claim aheffective assistance of trial counsel is substan
underMartineZ’) (emphasis added).
2. Clam 4

The Ninth Circuit ordered this court, oemand, to address whether Claim 4 fa

within the Martinez exception for procedurally defied claims because Petitione

referred in his first amended petition to ineffee assistance of trial counsel as to Clai

4. (Doc. 104 at 2.) Respondents contend khattinez does not apply to Claim 4 and,
moreover, that Petitioner abandoned the clayrfailing address it in the supplementa

brief, thus waiving any argument thdartinezexcuses the procedural default. (Doc. 1!

at 50.) The Court agrees.

In Claim 4 of his amended habeas petifiPetitioner argued that the trial cou
violated his constitutional righdf confrontation byallowing testimonial hearsay to provs
the Monte Carlo and the license plate wstalen. (Doc. 30 aB4.) While the Ninth
Circuit Court of Appeals has expandédartineZs scope to include procedurally

defaulted claims of ineffective appellate couns¢d, Van Nguyen v. Curry 736 F.3d

1287, 1294-96 (9th Cir. 2013), it has also recognizatidhly the Supreme Court could
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expand the application dflartinez outside the context of ineffective assistance claims,

and has declined to exteihrtinezto claims of trial errorSee Pizzuto v. Ramirez83
F.3d 1171, 1177 (9th Cir. 26) (declining to extendlartinezto cover claims of trial
error); Hunton v. Sinclair 732 F.3d 1124, 1126-27 (9&ir. 2013) (acknowledging that
only the Supreme Court may extend the scopklarftine?. Because Petitioner’s claim
that the trial court erred in allowing thetroduction of testimonial hearsay is not g
ineffective assistance of counstim, it does not fall within thMartinezexception, and
PCR counsel's deficient performance may noveses cause to excuse the procedu
default.See Pizzuto/83 F.3d at 1176-77.

Respondents assert that, to the ex@atm 18 of the amendepetition raised an
ineffective assistance of trigbunsel claim related to Ciai4, Petitioner withdrew this

claim in the traverse. In Claim 18 of lasnended habeagetition, Petitioner argued tha
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PCR counsel's performance was deficientyiolation of Petitioner'sconstitutional right
to due process and effectikepresentation, because Petitiofagled, among other things
to raise an argument thaialr and appellate counsel falld¢o adequately litigate his

confrontation claim or assert error regagdithe admission of hearsay to prove that t

Monte Carlo was stolen. (Doc. 30 at 1482, 157.) Subsequently, however, Petitioner

withdrew Claim 18 from his amended petitio®e€Doc. 57 at 1, 92.) Thus, Petitione
has abandoned any claim of ineffectiasiatance of counsel as to Claim 4.

Finally, by failing to addreslaim 4 in his supplementaVartinez brief,
Petitioner has further abandoned the cleé@®me Cook v. Schrir®38 F.3d 1000, 1014, n
5 (9th Cir. 2008) (citingMartinez v. YIst951 F.2d 1153, 1157 ® Cir. 1991) (noting
failure to raise or brief aissue in a timely fashion may constitute waiver on appeal)).

In conclusion, the Court finds thd¥lartinez does not apply to Claim 4,
Furthermore, to the extent Petitioner arguedf@ative assistance of trial counsel relate
to Claim 4, he abandoned this argumbwgtwithdrawing the clan, and waived any
argument thaMartinezexcuses his procedural default@aim 4 by failing to raise it in
his supplementdflartinezbrief.

3. Claim 11

In Claim 11 of Petitioner's amendedbeas petition, Petitioner argues that tri
counsel was ineffective for failing to mitigaPetitioner's 1993 Gil&€ounty aggravated
assault conviction which was admitted during genalty phase of Bgoner’s trial as a
statutory aggravating factor. To excuse ttefault of Claim 11, Petitioner argues PQ

counsel rendered ineffective assistance for failing to investigate and present this trig

claim in state proceedings. Because thid-leleel IAC claim lacks merit, Petitioner has

failed to establish a reasonalpi@bability of a different resuhad PCR counsel raised it

in the state PCR petition. Therefore, lnes failed to establish cause untiartinezto
excuse the procedurdéfault of Claim 11.
a. Facts

In the penalty phase of trial, the peostion moved to admit a minute entry (¢
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Petitioner’s conviction in Gila County for agyated assault in 93, and a minute entry
from Maricopa County sentencing Petitioner on two counts ofyelmus or deadly
assault by a prisoner in 199@oc. 115, App. 18 at 53-54fithout objection, the trial
court admitted both minute entriekl.j The trial court found that Petitioner conceds
that the 1993 conviction qualified as a prexoconviction for a “serious offense,”
statutory aggravating factor under A.R.S. 8§ 13-703(F)(2) (“(F)(2%%e State v.
Martinez 196 Ariz. at 461, 999 Pd at 805. Petitioner arguedatithe 1996 convictions
did not qualify as “seriounffenses” under (F)(2), but the trial court rejected tf
argument, finding they constitut@ previous conviction of serious offense under (F)(2
and had been provedymnd a reasonable dout8ee id The Arizona Supreme Cour
agreed with the trial courtld. at 461-62, 999 P.2d 805-p@he trial court also found
that Officer Martin was an oduty police officer killed inthe course operforming his
duties, thus satisfying the AR.13-702 (F)(10) (F)(10)") statutory aggravating factor
(Doc. 121, Ex. G at 9.) This fimy was not challenged on appedke Martinez196 at
462, 999 P.2d at 806.

During sentencing, the court made thkowing observatiorregarding the (F)(2)
aggravating circumstance:

The (F)(2) aggravatingcircumstance here isrehg not only because
of the number of serious offenses, lbaicause the later serious offenses
cast doubt on whether defendantulcb be imprisoned for many years
without endangering the safety of athen the prisorsystem. The (F)(10)
aggravating circumstance also carries significant weight. The unprovoked
murder of a peace officer, so thefeleant can avoid &iobligation under
the law, is really no less than ersonal declaration of war against a
civilized society. In sum, the agmrating circumstanceare strong. The
mitigating circumstances are not.

(Doc. 115, App. 19 at 30.)

Because Petitioner had raised a challenghddl996 convictions, for purposes (¢
appellate review, the sentencing court went to address whether the aggravati
circumstances would still outweigh the mitigating circumstances if the)(&jytavating

factor were based solely on the 1968nviction, and found “that the mitigating
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circumstances in this case, individuaidnd cumulatively, argust not sufficiently
substantial to outweigh the (F)(@nd (F)(10) circumstancesld()
b. Analysis

In Claim 11 of his ameded habeas pgon, Petitioner alleges IAC at sentencing
for counsel’s failure to investigate and mesevidence to rebut the “serious offensg
aggravating factor. (Doc. 30 at 86-91.) Petier asserts that triabunsel ignored police
reports regarding the 1993 conviction thaticated that Petitioner may have been guilty
of no crime at all, and suggested thatpp@ared trial counsel did not know they could
challenge this factorld. at 87-88.)

The charging instrument in the 1993 adtalleged that there were two victimg,

Saul Salas and Guillermo Garcthat Petitioner intentionallplaced each in reasonabl

D

apprehension of imminent phgal injury, and that he ecomitted the offense while using
a deadly weapon—a “hand gun(Doc. 115, Ex. 3.) Thepolice reports underlying
Petitioner's 1993 aggravated assault consisstatements from two witnesses, one pf
whom noted he saw BE#oner had a gun during the asffa (Doc. 115, Exs. 4, 5))
Petitioner pleaded guilty to théfense. (Doc. 115, Ex. 6.)

Petitioner argues he cannot be put to ldeatce his prior conduct, as described by
the witnesses, is insufficierto establish the aggravating factor. (Doc. 30. at 89.)

Petitioner also argues that eviéithe facts support the agyrated assault conviction, thg

D

presentation of the mitigating evidence alawmeild reasonably havieeen expected to
result in a sentence of lifdd( at 90-91)

This Court previously founthe claim was procedurallyefaulted, and would not
be considered on the merits absent a shgwf cause and prejudice or a fundamental
miscarriage of justice. Petitioner argued as cause that Respondents failed to disclpse
police reports underlying his 1993 Gila Coumonviction. (Doc. 57 at 74-77.) Thesge
reports, he argued, walihave mitigated the weight ofdltaggravating factor by showing
that although a witness said Petitioner haplia in his hand, there was no allegation that

he discharged or pointed it at anyon@. @t 77.) The Court foud this insufficient to
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establish cause for Petitioner’s failure tague Claim 11 in histate PCR proceedings

because Petitioner’s assertion thatdid not point the gun #te victims or discharge it
“hardly mitigates the fact thée was convicted afggravated assault@dsays nothing of
the two 1996 prior offenses for dangerousleadly assault by a prisoner that were al
found by the Court to satisfthe (F)(2) aggravating famt” (Doc. 88 at 43-44.) The
Court found that the police reports, cotisig of the witness statements from bot
victims, were not necessarityitigating and were not materiaécause they “fall far short
of being favorable to the defensdd.j

Petitioner now asserts that PCR counsetieeed ineffective assistance for failin

to investigate and present the trial IAGiioch and he was prejumBd by the failure

because the sentencing court placed tremendignificance on the admission of the Gila

County aggravated assauonviction. (Doc. 115 at 5361.) However, there is ng
reasonable probability that the mitigating evidence would have negated a finding ¢
(F)(2) aggravating circumstance. There is @lsageasonable probabilithat the evidence
related to the 1993 convictionmgould have affected the r#encing outcome had it bee
presented at trial because thedence was not necessarilytigating, and the sentencing
court unquestionably found thE996 convictions carried m® weight than the 1993
conviction. Accordingly, the Court finds measonable probabilitthat Petitioner would
have obtained post-conviction relief h&CR counsel raise€laim 11 in the PCR
petition. Petitioner has failetb establish cause undbfartinez and Claim 11 remains
procedurally barred.

Clearly established federal law estadis that, in preparing for the sentencir
phase of a capital trial, a defendant’s attorieeybound to make reasonable efforts 1
obtain and review material that counseb¥ws the prosecution will probably rely on 3
evidence of aggravation at tilsentencing phase of trialRompilla v. Beard545 U.S.
374, 377 (2005).

In this case, Petitioner asserts that t@mlnsel admitted theyere not aware that

statutory aggravators admitted at capitaitsecing could be rigated, and that PCR
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counsel had no reason for failingraise the IAC claim. (Dod.15 at 58; Ex. 8 1 6; Ex. 9
1 6.) The Court need not address counspésformance, however, because even| if
counsel performed deficiently, Petitiorteas failed to establish prejudicgee Strickland
466 U.S. at 697 (“[A] court need not tdemine whether counsel's performance was
deficient before examining the prejudiceffeted by the defendaras a result of the
alleged deficiencies. . . . If it is easier tembse of an ineffectivelss claim on the ground
of lack of sufficient prejudice, which we exgiewill often be so, that course should he
followed.”).

In Rompilla the Supreme Court found counsefident in failing to examine the
court file on Rompilla’s priorconviction. 545 U.S. at 383n addressing the prejudice
prong of Strickland the Court found that if counskhd examined the file, they would
have found a range of mitigation leadsittimo other source Haopened up including
evidence pointing to organic brain damadetal alcohol syndrome, a traumatic
childhood, and intellectual disabilitid. at 391-93. The mitigatingvidence “might well
have influenced the jury’s appraisal’ ofgRpilla’s] culpability . .. and the likelihood of
a different result . . . [is] (#ficient to undermine confide® in the outcome’ actually
reached at sentencindgd. at 393 (quoting/Viggins v. Smith539 U.S. 510, 538 (2003)
Strickland466 U.S. at 694).

Unlike the mitigating enence discovered iRompilla the mitigating evidence
Petitioner asserts counsel sttbhbve uncovered here—tHagtitioner was “not guilty of
any crime” with regard to one witness, aritd$ highly questionabléhat [Petitioner] was
guilty of the aggravated assault” of thén@t—is not sufficient to undermine confidenge
in the outcome reached at sentencing.

First, as Respondents note, the 1993vaion was only one of three conviction

[72)

used to establish the (F)(2) aggravatingdacEach of the two 18 convictions were
also found to establish the)(E) factor, and thogh challenged, were not found invalid.
SeeState v.Martinez 196 Ariz. at 462, 999 P.2d 806. Thus, there is no reasonable

probability that even ithe 1993 conviction had beenatlenged in state court and found
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to be legally insufficient to establish the (F)(2) circumstanites trial ourt would not
have found the (F)(2) factor established based on the 1996 convictions.
Additionally, Petitioner’s attempt to poryrahe 1993 conviction as crucial to th
trial court’s decision to impose the death pgnes simply not suppaed by the record.
The trial court found that it was proven begoa reasonable doutitat Officer Martin
was an on duty police officekilled in the course ofperforming his duties, thus

establishing the (F)(10) factor. While theatrcourt placed great weight on the 199

conviction, the trial court placed even greatmight on the (F)(10) factor and the late

serious offenses committed while Petitionersviia custody because they cast doubt

whether Petitioner could be prisoned without endangerinfe safety of others anc
indicated that Petitioner had “declare[d] waa&gt a civilized society.” (Doc. 115, App
9 at 30.) Thus, even if the ieence established that the9BAconviction was insufficient
by itself to establish the (F)(2) factor,vgn the substantial weight of the remainir
aggravating factors there is no reasongiiebability that the tal court would have

imposed a life sentence.

Finally, this Court previously found, direiterates here, that the facts underlyil
Petitioner’'s claim fall far shomf being favorable to the tense. Even if Petitioner did
not point the gun at the victims, or dischaithe weapon, the facts still clearly establi
that Petitioner assaulted the victims withvaapon in his hand. Ene is no reasonablg
probability that the evidence related to the 1993 cdiovis would haveaffected the
sentencing outcome had it been presentedaht Because the trial-level IAC claim ha

no merit it is not a substantial claim undéartinezand PCR counsel was not ineffectiv

_ ® The 1993 conviction isonclusively valid and Petitieer has not demonstrate
circumstances that would demstrate he could have ovenge the conviction’s validity
if he had raised #hissue during trialSee Lackawanna Couriiyst. Attorney v. Cos$$32
U.S. 394 (2001) (holding that “once a statendotion is no longempen to direct or
collateral attack in its ownight because the defendantldd to pursue those remedie
while they were available (or becausee defendant did so unsuccessfully), ti
conviction may be regarded esnclusively valid”). The excejons to that rule, for prior
convictions “obtained where ¢ne was a failure to appoicsbunsel in violation of the
Sixth Amendment,”id. at 404, or where equitablelltog or actual innocence would
avoid the bar to the considéom of the earlier convictiond. at 405, do not apply here.
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for failing to raise it.See Clabourne745 F.3d at 377. Thusetitioner has failed to
establish cause undetartinez and Claim 11 remairn@ocedurally barred.

4. Claim 12

In Claim 12 of Petitioner's amendedbeas petition, Petition argues that tri

counsel was ineffective for failing to rec#tle defense psychologist, Dr. Susan Parri

to rebut the sentencing hearing testimonyhef prosecution’s psychologist, Dr. Michag

Bayless. To excuse the default of @Glall2, Petitioner argues PCR counsel render

ineffective assistance for faijnto investigate and presenisthrial IAC claim in state
proceedings. Because this trial-level |IAfTaim lacks merit, Petitioner has failed t
establish a reasonable probability of a différeesult had PCR counsel raised it in th
state PCR petition. Therefore, he has failed to establish causeMadgrezto excuse
the procedural default of Claim 12.

a. Facts

In the penalty phase of trial, Petitionemght to establish that his “capacity t

appreciate the wrongfulness of his condudiboronform his conduct to the requirements

of law was significantly impaired, but not smpaired as to constitute a defense
prosecution.” A.R.S. 8 13-703(G)(1) (G)(1)"). Both Petitione and Respondentg

presented testimony from mental health expeao opined about his mental condition.

(Doc. 115, Apps. 5, 6.)

Psychologist Susan Parrish, Ph.D., spizong in Posttraumiac Stress Disorder
(“PTSD”) and neuropsychologyestified on behalf oPetitioner during his mitigation
hearing. (Doc. 115, App6 at 5-8.) Due to Petitionersaumatic upbringing, which
included chronic violence inside the homehiy father battering his mother, Dr. Parris
opined that Petitioner suffers from PTSD. (DAd5, App. 6. at 1630.) Dr. Parrish
described PTSD as an anxiety disorder,spoase to trauma; spécally in Petitioner’s
case, a response to “a prolonged situati@’'shongoing, such as . . . exposure to
environment in which there was physical abuse, an unsafe environmeénat {7.) She

testified that Petitioner met the diagnostic criteria of PTSD aewuen the Diagnostic
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and Statistical Manual dflental Disorders, 4 Edition (“DSM-IV"). (Doc. 115, App. 6
at 18-24.) Dr. Parrish also diagsed a personality disordeot otherwise specified (Doc
115, App. 7 at 12),and explained that Bgoner exhibited characteristics of antisoci:
personality disorder, borderline personality dissrédnd narcissistigersonality disorder.
(Doc. 115, App. 6 aB0—34.) She also noted thatachcteristics of those personalit
disorders occur with frequency in peoplao suffered trauma as childretd.(at 31-34.)
Dr. Parrish explained that, accordingtbe DSM-IV, APD is a pervasive patter
of disregard for, and violation othe rights of others afténe age of 15, and opined thg
Petitioner displayed characteristics of APD¢luding impulsivity or failure to plan,
irritability and aggressiveness, and recklessediard for safety of #eand others. (Doc.
115, App. 6 at 30-31.) She stated thatsth characteristics are also not unusual
someone suffering from PTSD “who comes from an environment where there
prolonged exposure to violenceld( Dr. Parrish described Petitioner as “a product
his environment and his nature. . . . [G]ivea #nvironment that he had . . . the decisi

that . . . is the most salienttisat he’s goindo survive.” (d. at 51.) Dr. Parrish explained

that survival is the first thg that anyone with PTS[Bonsiders. A stressful event

becomes a “life-and-death situationld.j She testified that whe@fficer Martin stopped
Petitioner on the Beeline Highwalgtitioner “saw that as a survival situation in which
was Officer Martin or himself. There was ggito be one person whsurvived that.” Id.
at 73.) Dr. Parrish believed Petitioner's response was reactive:nfdingoing back to
prison. This man intends to put me prison. It's me or him.”Ifl. at 75). Dr. Parrish
concluded in her report that “if [Petitioner] shot Officerita he was in a dissociative
state.” (Doc. 115, App. 7 at 14.)

The state’s mental health expert, psycg@bMichael Bayless?h.D., opined that
Petitioner does not suffer from a mental disease or defect but does suffer fro

antisocial personality disorder. (Doc. 11App. 5 at 5-6, 16.) Dr. Bayless, whi

T Dr. Parrish’s report submittedith Petitioner's supplementaflartinez brief is
missing page 12. The comglete report @@nfound attached t@etitioner's amended
habeas corpus petition gb. 30) at Ex. E-4.
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conducted his own clinicagvaluation of Petitioner and viewed the results of the
Minnesota Multiphasic Personalitgventory-2 (“MMPI-2") adninistered by Dr. Parrish,
opined that the results vecjearly indicated a classic anti-social personality profitk. (
at 9-11, 18.) Dr. Bayless described Petitiomer@ young man with “basic absence of
anxiety and guilt” and a lackf remorse and empathyld( at 16-17.) Dr. Bayless
disagreed with Dr. Parrish’s diagnosis of PTfeDseveral reasons, explaining that there
was an absence of expectedIPTsymptoms in the historicahd clinical data from Dr.
MacDonald and others, there was an absef@nxiety regarding Petitioner’s recall of
the traumatic events frorhis childhood, and Dr. MacDaid predicted Petitioner wag
moving towards a full-blown diRsocial personality disorderld; at 19-21.) Dr. Bayless
also opined that Petitioner'staans in calling Eric Morenoand explaining to him what
had happened, was the type of behavar would see in somebody who understood the
nature and quality of his actséd(at 33.)
The sentencing court considered allttod mental health evidence presented and

concluded that Petitioner did not establish that his capacity to appreciate th
wrongfulness of his conduct or to confohis conduct to the requirements of law was
significantly impaired at the time of theirme by his personality dorder, the traumatic
effect of his exposure to domestic violenaad any PTSD-like symptoms he might have.
(Doc 121, App. G at 13-14The sentencing court rejectaddiagnosis of post-traumatic
stress disorder, finding instead that Petitioner suffers from @ity disorder with
predominantly anti-social features and alth borderline and naigsistic features.ld.

at 12.) The court found ample support for thmling within the eidence that showed:
Petitioner killed Officer Martin because he didt want to return to prison; three days
before the murder heltbFryer he had a warrant for hasrest and he was on the run; he
told Fryer he had a gun itase something happened; hekt@®fficer Martin’s service
weapon after the murder; and other choices he made after the murder, including tl
robbery and shooting in Blythe, as well dscisions he made at the time he was

apprehendedld. at 12-13.) These choices, the sentencing court found, “belie the nptior
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that the homicide of OfficeMartin was the result of beinigg a dissociative state or 4

mere impulsive reaction’id. at 13), and demonstrate Petitioner's “ability to reflect,

calculate and to make choicesld.(at 13, n.1.) The trial court acknowledged that

Petitioner’s personality disorder and other dbads “undoubtedly affect his conduct an
behavior,” but, significant to this analysis, that he “has not proved by a preponderat
the evidence that his capacity inform his conduct to #h requirements of law was
significantly impaired.” [d. at 14) (emphasis in original).

In addressing a related claim, the Ana Supreme Court, disregarding Fryer

testimony, disagreed with Petitiateeargument that taking Officer Martin’s gun, robbinjg

the Mini-Mart and shooting the clerk are cotent with the “it'sme or him” line of
thought:

[W]e think Martinez’ actions speak loudthan Fryer's words. Even if we
were to disregard Fryer’s testimoriartinez still emptied his .38 caliber
handgun into Officer Mdin. Using his “superior” intellect and after
recognizing that he hgdst murdered an Arizona police officer, Martinez
stole Officer Martin’'s .9mm Sig Saueand drove to Blythe, California
where he robbed a Mini—-Mart anghot the clerk. Although Martinez
alleges that the clerk “threatened” hith a chair or weapon, this does not
support Dr. Parrish’s PTSD diagnodidartinez could nohave reasonably
felt that it was “me or him.” In factany threat Martinez may have feared
was self-induced. He drove to Blythedaran out of gas. He then called his
aunt for money. After she failed torgkthe needed funds, he called her
again. Losing his patience, he euglly robbed the Mini—Mart with
Officer Martin’s servicaveapon. The record doestrsuggest that the clerk
randomly came up to Martinez in theriag lot, noticed the stolen car and
threatened to calthe police. Rather, Martinez’ robbery and subsequent
murder created any threat he may have’felt.

FN9: Martinez also created the threat of being caught by Officer
Martin when he excessively spp down the Beeline Highway.

Martinez’ actions in Indio also d®onstrate his systematic thought
processes and “superior” intelligence. tAe first sight of the Indio police,
Martinez didn’t simply open fire evethough he had two guns in his
possession. Rather, he tried to fk#éer leaving the .38 caliber handgun
with David and Anna. Cee Martinez reached Johnny Acuna’s trailer and
the police surrounded the compounMartinez did not “come out
shooting.” He still had Officer Martia .9mm Sig Sauer. This conflicts
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with Dr. Parrish’s diagnosis. This was the ultimate “me or him” situation.

The trial court’s finding that Méinez did not suffer from PTSD is
supported by the evidence. His acti@ame not consistent with Dr. Parrish’s
diagnosis. He knew right from wronblis 1Q was well-above average. He
consciously decided that “he wasn’t going back to jail” and carried the .38
caliber handgun “[f]lor protection and shit happens.” Tr. Sept. 9, 1997 at
83, 85. Without more, we believe thdiartinez’ personality disorder does
not qualify as a statutompitigating circumstance.

Martinez 196 Ariz. at 464, 999 P.2d at 808.
b. Analysis

In Claim 12 of the amended habeas pmtit{Doc. 30 at 101-104), restated with

more specificity in Petitioner’s supplemenkaartinez brief (Doc. 115 at 66), Petitione

asserts that sentencing counsel wadfengve for failing to rebut the erroneousg

testimony of the state’s mental health expgarough presentation of his own mental

health evidence. Petitioner asserts thatethera reasonable probability that, had C

=

Parrish observed or been informed of DrylBas’ testimony, andden called to rebut it
at sentencing, the court would have found {f)(1) mitigating factor proven, or that
there was, otherwise, sufficient mitigating eande to call for leniency. (Doc. 115 at 69.

Petitioner relies on an affidavit from DiParrish (Doc. 30, EXE-6), which has
been resubmitted in support of his supplemelt@itinez brief. (Doc. 115, Ex. 11.) Dr.

Parrish criticizes Dr. Baylessvork, including his failure tgenerate a report, failure to

L ==

take into account the warmgrin the DSM-1V that an AP diagnosis may be misapplie(
when antisocial behavior is part of a proiee survival strategyfailure to consider
Petitioner's upbringing, extended family orltcwe in making a dignosis, failure to
conduct objective testing tesess the appropriateness ofAD diagnosis, reliance on
Dr. MacDonald’s report, and reliance on fdbively graded testing instruments when

objective ones were availabléd.(at Y 17-23.) Dr. Parrish alsmtes that Dr. Bayless wa;

J7

inaccurate in reporting an abseraf evidence of anxiety veim Dr. MacDonald noted tha
Petitioner had substantial andnsiderable anxietyld. at I 24;seeDoc. 115, App. 21 at
4.) Dr. Parrish states that had she beenmsglted regarding the mies of Dr. Bayless
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testimony and opinion, she “could have pdad a clear means challenging/rebutting
the reliability of his work,”observing that “a much fulleand deeper review of hig
evaluation (e.g. access to allquiries and responses) mayingr to light equal and or
greater reasons to disregard his apusi” (Doc. 115, Ex. 11 at § 34.)

The Court did not address Dr. Parrishf8davit in its earlier order because th
IAC claim was found to be procedurally defted. (Doc. 88 at 45.) Petitioner argued ¢
cause for the default that direct appellate counsel should have raagssiuh. (Doc. 57 at

79.) Because Petitioner did nothaust the claim that appaiacounsel was ineffective

D

for failing to raise the issue, the Court foutinat Petitioner failed to establish cause and

found the claim procedurally brad. (Doc. 88 at 45-46.)
Petitioner now asserts that PCR counsetieeed ineffective assistance for failin

to investigate and present the trial IAC olaand that he was prejudiced by the failu

because had trial counsel called Dr. Phrrte rebut Dr. Bayless' testimony, the

sentencing court wodlhave found the (G)(1) statutory mitigating factor proven or fo
sufficient mitigating evidence to cdbr leniency. (Doc. 115 at 53, 61Spe Wiggins539
U.S. at 524 (“The ABA Guideites provide that investigans into mitigating evidence
‘should comprise efforts to discovail reasonably availablanitigating evidence and
evidence to rebut any aggravating evidence that magttseluced by th prosecutor’ ”
(quoting 1989 ABA Guidline 11.4.1.C; emphasis in angl)). As discussed above ir
Claim 11, the Court need not address colshgerformance because, even if coung
performed deficiently, Petitioner has failed to establish prejudee. Strickland466
U.S. at 697.

To establish prejudice for counselfsilure to presentmitigating evidence,
Petitioner must show a “reasonable probabilitt e [sentencer] would have rejected

capital sentence after it weighed the entire boflynitigating evidene . . . against the

entire body of aggravating evidenc&Vong 558 U.S. at 20. Petitioner cannot meet thi

burden. There is neasonable probability that Petitioner had submitted the evideng

he now contends should habeen offered in rebuttat sentencing, it would have
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changed the conclusion th#te aggravating circumstess outweighed the mitigating
circumstances. Accordingly, the Court finde reasonable probability that Petitioner
would have obtained got-conviction relief had PCR cosel raised Claim 11 in the PCR
petition. Petitioner has failetb establish cause undbfartinez and Claim 11 remains
procedurally barred.

In these proceedings, Petitioner habrsiited a declaratiorxpanding on Dr.
Parrish’s 1998 report and 20@€idavit, and addressing hower substantial criticisms of
Dr. Bayless’ methodology and diagnoses wiobé affected by & promulgation of the
DSM-V in 2013. (Doc. 15, Ex. 12.) Dr. Parrish statesathhad she been asked to rebut
Dr. Bayless’s testimony, she “would have iged out that he did not explain how he
dismissed the notion that, in general, Mr.rifeez’s behavior onstituted an adaptatior
to a violent environment.lq. 1 47.)

There is no reasonable probability thattstestimony would hae had any effect
on the outcome of sentencirg.the penalty phase, DiParrish explained how Petitioney
met the DSM-IV diagnostic criteria for estishing a PTSD diagn@s and how he also
exhibited characteristics of antisocigersonality disorder, borderline personality
disorder, and narcissistic personality ddsy—characteristics which are not uncommon
in people who suffer traumas a child. Althoughthe trial court rejected a PTSD
diagnosis, the court accepted that Petdio exhibited PTSD-like symptoms, and
concluded that Petitioner’'s perslity disorder was relatew the chaotic and violent
family life during his formative years, anithat his “personality disorder and other
conditions undoubtedly affect his conduct dredhavior.” (Doc. 115 Ap. 19 at 20; Doc.
121, App. G at 12.) Nonethesds the court rejected both Dr. Parrish’s conclusion that
Petitioner was in a dissociative state or actepulsively at the time he killed Officer
Martin, and Petitioner’s assertion that haapacity to conform his conduct to thg

requirements of law was significantly impairdd rejecting the assertion that Petitiong

\U
=

had PTSD or that his capacity to conforns bonduct to the regqqements of law was

significantly impaired by his psonality disorder, the courtlred heavily on the evidencs
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of actions Petitioner took shortbefore and after the mund€Doc. 115, App. 19 at 18-
20.) The trial court further noted that whil. Parrish’s opinionsvere based on hel
clinical interview with Petitioner, she had ndiscussed either the murder or ever
occurring shortly therdger with Petitioner. Id. at 16). The court fand that Petitioner’s
actions surrounding the murder demonstrated “abundant evide{feetibibner’s] ability
to plan, to think rationally and to make ch@aven when ‘threatedeas he would have
been when he was confronted and subsetyuapprehended by law enforcement office
after the murder.”I(l. at 18.)

In affirming the trial court’'s decision jexting the impaired capacity statutor
mitigating factor and findingPetitioner's personality disorder insufficient to warra
substantial weight as a natatutory mitigating factor, ¢hArizona Supreme Court als(
relied heavily on the evidence of Petitionecsnduct in shooting Officer Martin tg
“further his goal” of no going back to jailMartinez 196 Ariz. at 463—65, 999 P.2d 3

807-09. Petitioner’s actions wesanply “not consistent ith Dr. Parrish’s diagnosisid.

at 464, 999 P.2d at 808. Thus, even if Petitidmeed been able to effectively rebut Df.

Bayless’s testimony, and establish that DrriBa’s PTSD diagnosis was correct, this

IS

Z

—+

-

S

not a critical determination. In light of éhaggravating evidence and the evidence

demonstrating that at the time Petitiongnot Officer Martin he was not acting
impulsively or reflexively, burather had the ability to reiftt, calculate and make choice
to further his goals, there is no reasonabldihked that the sentencing court would hay
imposed a life sentence. Because the lead! IAC claim has no merit it is not &
substantial claim undeartinezand PCR counsel was not iretfive for failing to raise
it. See Clabourne745 F.3d at 377Thus, Petitioner has failed establish cause unde
Martinez and Claim 12 remains procedurally barred.

5. Claim 16

In Claim 16 of his anmeded habeas petitiofRetitioner argues that counsel wa
ineffective at trial and sentencing for failimg properly investigate and prepare for t

testimony of Eric Moeno and Patricia Baker. (Doc. 2 133—-38.) Petitioner did no
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allege, in his amended petition or traverse, @R counsel’s failure to raise this clair

should excuse the procedudsdfault. Petitioner also failei address Claim 16 in thes

supplemental proceedings. Therefore, he hagadany claim that hean establish cause

and prejudice, undévlartinez to excuse the procedural default of this claBee Cook
538 F.3d at 1014, n. 5 (citindartinez v. YIst951 F.2d at 1157).

6. Claim 17

In Claim 17 of Petitionersamended habeas petition, &gues that trial counse
was ineffective for failing to take corridee action and to retain an independe
pathologist to refute the testimony of Btillip Keen regarding the sequence of shc

that struck and killed Officemartin. To excuse the defaut Claim 17, Petitioner argues

PCR counsel rendered ineffective assistaiocefailing to investigate and present the

trial-level IAC claim. Because this IAClaim lacks merit, Petitioner has failed t
establish a reasonable probability of a différeesult had PCR counsel raised it in th
state PCR petition. Therefore, he has failed to establish causeMaderezto excuse
the procedural default of Claim 17.
a. Facts

Dr. Phillip Keen, the Marigpa County Chief Medical Exniner, testified at trial
that the autopsy of Officer Martin reveal&dir gunshot wounds to his right hand, neg
back, and head. (Doc. 115, Ap4 at 44, 47-49.) Two of ¢hwounds, tadhe back and
head, were fatal injuriesld; at 53-54.) Dr. Keen opined, $&d on his review of anothe
medical examiner’s evaluation of the botltye wounds, the scene, and the photograp
that the head shot was theatl@mong the four shots, and may have been inflicted w
Officer Martin was lyig on the pavementld, at 56, 59.) Dr. Keebased this opinion on
evidence of a “pivot m&” found on Officer Martin’s left boot.Id. at 56-57.) Because
Dr. Keen determined thatéhmark on the boot was astdt of a deliberate spinning
move, and since the shot to the head whalde caused immediate unconsciousness
opined that the head wound woulécessarily have occurred ladd. Dr. Keen also

testified there was evidence Officer Martin viiag on his left sidevhen he was shot in
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the head based on the blood stain pattern fileencheek, streaming in both directiong.
(Id. at 59.)

Dr. Keen agreed on @gs-examination thahe opinion he gave in his testimon
conflicted with the one he gave in a pretraerview in which hesaid he could not
determine the sequencewhich Officer Martin was struckith four bullets but the shot|
to the back was the last shot firettl. (at 63-65;see alsaDoc. 115, Ex34 at 28.) Dr.
Keen attributed his change of opinion kos further reflection on the immediats

consequences of the head mju.e., immediate paralysis. (Doc. 115, App. 4 at 64.)
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shots supported a finaj of premeditation:

(Doc. 115, App. 2 at 18-19.)

The prosecution addressed the issue @ingditation again in the rebuttal closing

During closing argument, the prosecutamgued that the number and sequence

Four times he pulled this trigger, arauf times he struck Bob Martin each
time in the location desigdeto murder this policefficer. In the neck, in
the hand area, and then as the policeeffspun, as he gets the back of
his car and perhaps to safety he dhiat in the back. And then when he
was down -- and we have scuff msréin both of BotMartin’s knees --
when he was down he pulled that trigg@ain. That's four, four times he
shot this man. Premeditation each titree pulls that trigger he’s thinking
what | am doing to this man in the unif@? | am trying to kill him so | can
get out of here. Four times. And theteathe was dead or shortly before he
died, he shot at him twice more and missed. Six times.

t\/V]e know that when he fieon his left side thex was no possible way for
any of those other shots to impacteid][kis body other tAn the one in the
head.

So in this particular case, redkess of the sequence of the shots,
what ended up happening is that Mr.rifteez took this handgun and took a
total of 60 pounds for him to empthe gun into Officer Martin. That's
exactly what happened in this case. Avttht's important about it, too, is if
you look at it, we don’t have to tell you which one of these holes. And,
again, they were talking about corj@e and about how you don’t have to
guess at anything. We don’'t have toye this case for you to perfection.
We don't have to tell yo which one of these littleoles the bullet was in
that killed him. . . .
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And what's important about this &how that this was premeditation
is that he didn’t stop at the first shéind we don’t knowthe sequence as to
any of the shots other than the amat killed him was the one to the
forehead, and that’'s the last shot.hkid to be the last shot based on
everything we know about this caseo we do know alut that. But in
terms of premeditation, again, he’s gio¢ gun. Could have let him go after
the first shot, but he didn’t let him dbat, did he? Heauld have let him go
after the second shot. And, agathat's where thepremeditation, the
thought process comes in. We are notirghe hit him in the hand first,
not saying he hit him in #éhback first or irthe throat first. We really don’t
know. But what we are saying is we Boow that the shot to the face, to
the near the right eye winds what Bob Martin saw, the last thing he saw
was the muzzle of this gun, the last shdtis last shot was to the face, and
that means that this defendant thaughout it. Thought about it as this
officer was on the ground. Why? Heutd have alreadieft. Why did he
have to go over there and shoot hidy™d that goes to premeditation. He
had already wounded him in the arde had already wounded him in the
throat. He had already shot him iretback. Why did he have to shoot the
coup de grace? Why did he havegm up to him when he was down? Or
even if he was standing. He didn’t. 8@ premeditation in th case is right
here in the gun.

The other aspect that we havehs actual distance. It wasn't -- it
wasn'’t like he shot himght there and that was the end of it. Because of the
scuff marks on the boots, it is clear ttia¢ officer moved away. It is clear
at that point that he was not a dangers hot that he ever was, but at that
point it was clear that the encountersa@ver that he weagoing to let him
go by the defendant and, again, w&n't go into his mind, perform a
lobotomy and look inside, butwe know from the surrounding
circumstances that he then thoughty,hee is going away. He is not dead
yet. | better stop him. How do | doat? Well, | shoot him and | shoot him,
and then | have some more bulletsaff® the coup de grace right to the
face, and that takes care of it.dfybody knows it's caing down now if
you shoot somebody in the head they going to die, especially if they are
out in the middle of nowhere, and thatsactly what he did in this case.

(Doc. 115, App. 3at 72-74, 77.)

b. Analysis

Petitioner asserts that trial counsel swimeffective for fding to obtain an

independent pathologist, effectively peach the testimony of the prosecution
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pathologist, and move for relief afterethprosecution presentaghdisclosed expert
testimony at trial. (Doc. 30 4138; Doc. 115 at 73—79.) Petitier asserts that Dr. Keen’
testimony allowed the prosd@n to argue premeditation from the sequence of sh
thus portraying Petitioner’s aotis in a more incriminatqlight. (Doc. 30 at 139-140,
Doc. 115 at 73.) Petitioner supports this claiithvihe Affidavit of Dr. Eric Peters, M.D.,

a Pima County medical examiner. (Doc. 1&%, 35.) Dr. Peters concluded that Dr. Kee

had been correct in his pretriaterview that the last shdited was to Officer Martin’s
back. (Doc. 115, Ex. 35, T 6(A)—(D).)

The Court found Claim 17 procedurallyefaulted, and rejected Petitioner]
assertion that the default should decused because the prosecution viol&extly by
failing to inform defense counsel before tiilbht Dr. Keen’s opinion regarding the shq
sequence had changed. (Doc. 88 at 50-51e) Cburt found the factual basis for th
claim should have been evident to PCRirsel, but PCR counseid not present the
claim. (d. at 51.) The Court also considered wisgta fundamental miscarriage of justig
would occur if Claim 17 was not heard on the merits] aoncluded tht Petitioner’s
proffer of Dr. Peter’s affidavit fell short astablishing reliable new evidence to supp
his claim of actual innocence: “The best tlat Peter's affidavit does is to make it

closer factual question whether theald or the back shot was lastd.(at 51-52.)

Petitioner now asserts that PCR counsetieeed ineffective assistance by failing

to investigate and present the trial IAC olaand that he was prejudiced by the failu
because had trial counsel retained an pedéent pathologist to rebut the guilt pha
testimony of Dr. Keen, thens a reasonable probability tihey would not have found
premeditation. (Doc. 115 at 74, 78.) As dissed above in Claims 11 and 12, the Co

need not address counsel'sfpemance because PetitionersHailed to demonstrate he

was prejudiced thereb$ee Strickland466 U.S. at 697.

Respondents assert thaei is no reasonable proldéddp that failing to present

testimony consistent withDr. Peter’'s affidavit wowl have changed Petitioner's
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conviction for premediated muedbecause the prosecutor did not argue that the sequenc
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of shots evidenced premeditation. Althougie Court disagrees with Respondent
portrayal of the prosecutor's argument—resecutor did in fact suggest the sequer
of shots evidenced premeditation—the QGoagrees that there is no reasonah
probability such testimony wd have changed the véct in the face of the
overwhelming evidence of premeditatidee Williams v. Caldero®2 F.3d 1465, 1470
(9th Cir. 1995) (no prejudice tblished by failure to intduce evidence of diminisheq
capacity, where other evadce of defendant’s tent to kill and reflect on his actions wal
overwhelming); Wood v. Ryan693 F.3d 1104, 1119 (9t@ir. 2012) (no prejudice
demonstrated by counsel’s failure to assestronger impulsivity defense “in the face (

the overwhelming evidence of premeditation”).

Assuming,arguendg that Dr. Peter’s affidavit cohgsively establishes that the

back shot was last, and Ofeen’s opinion on this factvas wrong, Petitioner cannot

establish prejudice for failing to present testim consistent with Dr. Peter’s affidavi
because considerable evidence of Petitioner’s premeditation was introduced at trial
as the prosecutor emphasized during iopsargument, the number of shots aloj
supported a finding of premeditation eachédimetitioner pulled the trigger—a total g
six shots all together. Othsubstantial evidence of premidion includes his statement
to Fryer which “explained wh [Petitioner] acted as hedjiand showed [Petitioner’s]
motive for murdering Officer Martin. He had amant out for his arrest and knew that
he were caught, he woulst sent back to prisonMartinez 196 Ariz. at 459, 999 P.2d a
803, and the fact that Petitioner waited floe Balls to pass by i on the road before
shooting Officer Martinjd. at 453-54, 999 P.2d at 798: Even if Fryer's testimony
were excluded, the Court previously found other evidence of premeditation was
relevant: “Petitioner was driving a stolerr,chad absconded from law enforcement, h
an outstanding warrant for his arrest, shffic®r Martin four times, and bragged abol
the murder.” (Doc. 88 at 38.) Given thisidence, a reasonable juror could have fou
him guilty of premeditated mued. Because the trial-level IAC claim has no merit it

not a substantial claim undkfartinezand PCR counsel was not ineffective for failing
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raise it. See Clabourne745 F.3d at 377Thus, Petitioner has failed to establish cau
underMartinez and Claim 17 remains procedurally barred.
CONCLUSION
Pursuant to the Ninth Circuit's dirdee on remand, the Court has reconsider
five claims in light ofMartinezand Petitioner's Renewed Rexgi for Indication Whether
District Court Would Considea Rule 60(b) Motion. Becse Petitioner failed to raise
any argument in this brief regarding Claimantl 16, the Court findbese claims remain

procedurally defaulted. Because Petitiondethto demonstrate a reasonable probabil

of a different result had Claintsl, 12, and 17 been raisedsiate PCR proceedings, the

Court finds that he has not demtraged cause and prejudice undiéartinez and those
claims remain procedurally barred. Besa Petitioner's Rule 60(b) motion does n
demonstrate any defect in the integrity od4d habeas proceedings but instead seek
raise new substantive claims,s a second or successipetition, and this Court lacks
jurisdiction to consider it abeé authorization from the couof appeals pursuant to §
2244(b)(3).
CERTIFICATE OF APPEALABILITY

Pursuant to 28 U.S.8 2253(c)(2), a certificate adppealability (‘COA”) may
issue only when a petitioner “has made ubstantial showing ofthe denial of a
constitutional right.” This showing can betadished by demonstrating that “reasonal]
jurists could debate whether (or, for that regtagree that) the petti should have been
resolved in a different manner” or thdhe issues were “adequate to deser
encouragement to proceed furthe8lack v. McDanigl529 U.S. 473, 484 (2000). Fo
procedural rulings, a COA wilssue only if reasonable jursstould debate whether thg
petition states a valid claim of the denialao€onstitutional right and whether the court
procedural ruling was corredtl.

For the reason stated in this order, @wairt finds that reasonable jurists could n

debate its application of RuGd(b) to Petitioner’'s renewedqeest for reconsideration, of

to the Court’s finding that Claims 4, 112, 16 and 17 are procedurally barred.
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Accordingly,

IT IS ORDERED Petitioner's Renewed Requeftr Indication Whether the
District Court Would Consider a Ru60(b) Motion (Doc. 115) iDENIED.

IT IS FURTHER ORDERED Claims 4, 11,12, 16, and 17 ar®ENIED as
procedurally barred.

IT IS FURTHER ORDERED Petitioner's request to expand the record, 1
evidentiary development, andrfan evidentiary hearing iIBENIED except as to the
Court’'s consideration of the expanded rectwd the purpose of evaluating cause al
prejudice.

IT ISFURTHER ORDERED a Certificate of Appealability iIBENIED.

Dated this 30th daof March, 2016.

Senior Umted States District Jyel
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