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ndyear Tire & Rubber Company et al Doc. 11

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Leroy Haeger, et al., No. CV-05-02046-PHX-GMS
Plaintiffs, ORDER
V.

Goodyear Tire & Rubber Company, et al.,

Defendants.

Pursuant to the Court’'s Order, (Doc. 1174), the parties filed briefings conce
Defendant Goodyear’s vicarious liability andtgatial waiver of claims. (Docs. 1181-
84). For the reasons stated below, the Cimuis that Goodyear is vicariously liable fo
the acts of its attorneys ithis lawsuit; that Basil Msnuff, Graeme Hancock, an(
Fennemore Craig, P.C. have additional liability in connetiton with these lawsuits; and
that Goodyear waived any additional objectibm$ees beyond the objections it made
the District Court.

BACKGROUND

The Haegers filed a product liability s@gainst Goodyear Tire in 2005. Afte
several years of litigation and multiple discoveisputes, the parties settled the laws
in 2010. Nearly a year taf settling, the Haegers filewl motion for sanctions agains
Goodyear due to extensive bad faith dismgvfraud. (Doc. 938). The District Coun
found that “[tlhe misconduct at issue p@ars to have stemmed from a delibera

corporate strategy adopted by Goodyearptevent the disclosuref [certain] test

86

ning

=

at

=

t

U

ite

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/2:2005cv02046/277571/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2005cv02046/277571/1186/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

results,” as supportealy “the fact that Goodyear’s 3Q(6) witness did notlisclose the
test results and even testified that they mid exist.” (Doc. 938). The District Cour

imposed sanctions and asked &alditional briefing to detenine the appropriate amounit

to be awardedld.

In its subsequent brief, the Haegers retee the Court to aavd the entirety of
their legal fees from the lawsuit. In itssponse brief, Goodyear argued that the awsj
must be proximately caused by Goodyeadsduct and could ndexceed the costs,
expenses and attorneys’ fees reasonablyriadubecause of the rsetionable conduct.”
(Doc. 1067).

In the sanctions determination, the Dt Court noted that the law allowed “al
award of sanctions only in the amount ldrm directly caused by the sanctional
conduct.” (Doc. 1073). But, the Distri@ourt hesitated to apply the causation rJ
because Goodyear not engaging in discoveryd would lead taincertain, ambiguous
outcomes. The case could have settled ‘am® could onclude practically all of
Plaintiffs’ fees and costs were due to misihact[,]” or alternativey, because the lawsui
would have been prolonged fother reasons, “one coul@mclude practically none of
Plaintiffs’ fees and costs were due to misduct . . . .” (Doc. 1073). It further
concluded that monetary saionis “usually must be premised on a specific facty
finding of a direct causal link betweenretlsanctionable conduend the alleged harm”
and “[o]nly when the sanctionable conduct sige a truly egregious level can all of th
attorneys’ fees incurred in the eabe awarded.” (Doc. 1073) (citinghambers v.
NASCO, Inc. 501 U.S. 32, 57 (1991)). Fimgy that Goodyear's misconduct wa
repeated and egregious, the District Court decideaward all of thattorney fees. (Doc.
1073).

The Haegers then filed their fee petitiaith an accountingf requested fees,
(Doc. 1082), and Goodyear objed to certain requests. (Docs. 1100, 1103). In
opening footnote, Goodyear noted that aisjections to certain fees should not

construed “as waiving the improety of this Court’s Order qiring payment of all fees
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from November 2006 onward agpposed to incrementakds caused by Goodyear’
alleged discovery misconduct . . . .” (Ddcl03 at 1-2, n.1).Goodyear objected to
specific fee requests according to several difie theories that it identified, including
block billing, re-created timeluplication, incompletenessé “entries outside the scops
of the court’s sanctions’ order.” (Doc. 130 In its Response Goodyear developed
code for each categorical objection (“A” for re-created time; “B"Htwck-billing; etc.),
and it noted objections by writing the designateded letter next teach objectionable
fee request. (Doc. 1100). Goodyear objectatdeédarge majority ofost and fee entries
and many entries had multiple objections.o€D1100). Goodyear'sode “F” objection
represented objections to fee requests unretatdte alleged harmin total, the Haegers
requested nearly $2.8 million, of which @Gityear objected to $722,406.52 for lack ¢
causation with the code “F” objection.

Given the extent of the request and thgcions, the District Court noted that “i
now appears that an inordinately comaled accounting will beequired[,]” and it
therefore instructed the parties to meet and confer in an attempt to agree concern
size of the Court’'s award. (Doc. 1121). eThistrict Court “recognize[d], however, thg
Ninth Circuit authority mightbe read as limiting an award of sanctions to the hg
directly caused by the misconduct.” (Doc.21)} The District Court, therefore
determined to “include an alternative amoohtthe fees and costs incurred as a dirg
result of sanctionable conduct” for the pose of “prevent[inglthe need for future
proceedings . . ..” (Doc. 11R1Accordingly, the District Gurt instructed the parties ta
attempt to reach settlement on two figuresstfithe reasonable nuebof hours incurred
after September 2006; and second, the reasonabiber of hours directly attributable t
the sanctionable conduct identified in the samdiorder. “If the parties are able to rea
agreement on these two figures, the Court will adopt the parties’ agreement, awardi
higher figure but also deeming the lower figareappropriate alteative in the event the
sanctions must be so limited.” (Doc. 1121).
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With that direction, the parties iméo reach an agreemt concerning the
appropriate fee and contingefee, but the parties couldot agree on the appropriat
award, although they could agréo oppose thappointment of a sp@t master to review
the records and propose the appropriate f€ensequently, the District Court resolve
the sanctions amount. As it previously indedh the Court made “a contingent award
the event a direct linkage befen the misconduct and harmregjuired.” (Doc. 1125).
For this contingent award, the District Court sustained the entirety of Goodyear’s
“F” objections and reduced the sanctionedant by $722,406.52(Doc. 1125). Thus
Goodyear presented argument to the Distdourt identifying each instance of billing
that it alleged was not caused by its sanctianaoinduct or that of its agents. In if
contingent award, the District Court detlied all such amounts from the award.

Goodyear appealed the sanctions awaitiédNinth Circuit. In its opening brief,
Goodyear addressed the contingent awaoting that the “contingent award was bas
solely on the category of Goodyear’s objectioasd the District Court “did not review,
whether all other entries fawhich Plaintiffs were permittk to recover were directly
caused by Goodyear's sanctioned actsreguired by [Ninth Circuit precedent].’
Opening BriefHaeger v. Goodyear Tire & Rubber Cdlo. 12-17718, Ninth Cir., Doc.
50 at 11. In the same opening brief, Ggear argued, “But not even the continge
award satisfies the causation requirement, &s8l# to deduct many other fees and cos
that lack a causal connemti to Goodyear’s conductld. at 12. Again, Goodyear argue
that while it “is entitledto the deductions reflected the contingent award and thos
incurred to litigate sanctions, these deductiatene do not begin toure the court’s
failure to limit its award ta@osts directly caused by Gayear’'s alleged misconductfd.
at 26. In its Reply Brief to the Ninth CintuGoodyear again notetiat “the contingent
award itself does not cure the inadequacieshef district court’s failure to insist on
causation.” Reply BriefHaeger v. Goodyear Tire & Rubber Ct&No. 12-17718, Ninth
Cir., Doc. 78 at 9, n.4.
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The Ninth Circuit upheld thentire sanctions award beca@sambers v. NASCO
Inc., 501 U.S. 32, 57 (1991) allowed an awardabvfattorneys’ fees and costs “once th
Sanctionees began flouting their clear discowdjgations and engang in frequent and
severe abuses of the judicial systerihlaeger v. Goodyearfire & Rubber Cq.813 F.3d
1233, 1249 (9th Cir. 2016). Because the Ninth Cirdfitnaed the entire award, it did
not address the contingent award in its decision.

Goodyear then appealed the sanctions award to the United States Supreme

where it requested review of tvwgoiestions. First, “Is a federeourt required to tailor . . .

e

Col

sanctions . . . to harm directly caused by sanctionable misconduct . .. ?” Second, ‘May

court award attorney’s fees under its inhergowvers as sanctions against a cIientaEr

actions by its attorneys that are not fairlyribtitable to the client’'s own subjective b

faith?” (Doc. 1183, Exh. 1). The Suprer@eurt accepted review of the first questig
only. (Doc. 1183, Exh. 2). In its decision, the Supreme Court reversed and remand
sanctions and held that “[ganctioning court must deteirme which fees were incurred

because of, and solely because o€ thisconduct at issue . . . .Goodyear Tire &

Rubber Co. v. Haegerl37 S.Ct. 1178, 1189 (2017)Having dismissed the entire

sanctions award, the Supreme Court deferred on whether to accept the contingent
The Supreme Court insisted thhé District Court “reconsiddrom scratch which fees to
shift” because the uncertaintf the application of the right legal rule “points towaf
demanding a do-over.1d. However, the Supreme Court also noted that Goodyear
have “waived any ability to challenglee $2 million [contingent] award.Td. Therefore,
the “possibility of waiver should. . be the initial order of Isiness below. If a waiver is
found, that is the end of thissm If not, the District Court nstireassess fees in line wit
a but-for causation requirementd. at 1190.

After the Ninth Circuit “remanded to thdistrict court for proceedings consister
with the Supreme Court’s opinionHaeger v. Goodyear Tire & Rubber CdNo. 12-
17718, Ninth Cir., Doc. 154, the parties appéabefore the DistricCourt for a status

conference. The District Court requesteigfiong on two questionsvhether Goodyear is
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vicariously liable for the acts of its atteys; and whether @dddyear waived any
objection to the District Court’sonitingent award. (Doc. 1180).

DISCUSSION
l. Defendant Goodyears Vicarious Liability

A. Goodyear'sRemaining Liability

The Court first requested the partiesattdress “whether Goodyear is vicarious
liable for the acts of its attorneys” and “wher the attorneys renmapersonally liable”
under the settlement agreemeninth Circuit rulings, and # general application of the
law. (Doc. 1180 at 15, 22).

Notwithstanding various exceptions, mincipal is commonly liable for the
conduct of its agentsHays v. Bank of Arizona7 Ariz. 8, 11 (194). In Arizona, the
rules of agency law generally apply ttee attorney-client relationshipCahn v. Fisher
167 Ariz. 219, 221 (App. 1990). Damages “nmyassessed against a[ principal] for t
actions of its attorney if those actions weaken in furtherance of the [principal’s
business and within the scopetbé attorney’s agency.Mendoza v. McDonald’s Corp.
222 Ariz. 139, 156 (App. 2009).

The District Court's previous decisiononfirms that Goodyear participate
directly in the fraud, and &t the National Coordinatingddnsel and LocaCounsel both

acted in furtherance of Goodyear’'s businassl within the scop®f the attorney’s

agency. Haeger v. Goodyear Tire & Rubber C806 F. Supp.2d 938 (D. Ariz. 2012).

Specifically, the District Gurt concluded that Assoc&atGeneral Counsel, Ms. Okey
“was always the final decision makeegarding discovery responsesld. at 943, 978.
The District Court found that althougBoodyear gave the documents to couns
“Goodyear is equally responsible” becauseo@year “retained filaapproval authority
on discovery responses,” and Goodyear eéftge knew it “was not cooperating if
discovery and was engagiigbad faith behavior.ld. at 978.

On review of the original sanctions aigion, the Ninth Circuit stated “[a]ny
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attempt by Goodyear to argueaththe District Court abused its discretion and prevented
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Goodyear from passing the blamnto its attorney is unaliag. Goodyear ‘is deemed

bound by the acts of [its lawyers] and is corsadl to have ‘notice of all facts, notice of

which can be chargegan the attorney.””Haeger v. Goodyear Tire & Rubber C813
F.3d 1233, 1246 (9th Cir. 2016) (quotihgnk v. Wabash R. Co370 U.S. 626, 634
(1962)). Althoughthe Ninth Circuit doesiot suggest that clients are vicariously liab
for all of their attorneys’ sanctionable contut does suggest thatients may be held
liable for the bad acts of theittarneys when, as here, the client “participated directly
the . . . fraud.” Id. Accordingly, in tls suit, Goodyear is vicariously liable for th
conduct of its attorneys.
B. Basil Musnuff's, Graeme Hancocks, and Fennemore Craig's Liability

Graeme Hancock, an atteynat Fennemore Craig, P.C., and Basil Musnuff bq

represented Goodyear in thedenlying products liability dispetand were parties in the

sanctions determination. Both Mr. Mushand Fennemore Craig resolved any potent
liability in September 2016 when the pastiexecuted an Agreement Covenant Not

Sue and Covenant Not to Execute with ®iffis. The agreemerwith Mr. Musnuff

resolved any and all claims against himgluding those based on vicarious liability,

while preserving claims against GoodyeaThe agreement with Fennemore Cralig

guaranteed that the Haegewsuld forever refrain from psuing any and all claims
against Fennemore Craig itonnection with theoriginal accident or the resulting
lawsuits. (Doc. 1184). At the July 13, 208&aring, the Plaintiffs’ attorney explaine
that “we’ve resolved t claims with the law firms . .so they have no part in thes
proceedings.” (Doc. 1180 at 7).

At the same July 13, 2017 hearing, $painndicated that it may pursue addition

sanctions due to Goodyeafimud. Concerning FennensLCraig’'s and Mr. Musnuff's

role in those potential proceedings, courfeel Spartan stated that if “Goodyear was

vicariously responsible for the acts of @gorneys|,]” there would not be “any furthe
need for representatives fatrer Mr. Hancock, his firm, oMr. Musnuff and his firm to

be here.” (Doc. 1180 ab.8 Accordingly, Graeme HanckcFennemore Craig, P.C., an
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Basil Musnuff are excused from partiaiphg in subsequent proceedings.
Il. Defendant Goodyear’'sWaiver of Objection to Sanctions Award

In accordance with diréges from the Supreme Couanhd the Ninth Circuit, the
Court requested the parties to address whether Goodyear waived any objection
District Court’s alternative sanctioresvard. (Doc. 1180 at 15, 2Zpoodyear Tire &
Rubber Co. v. Haeged37 S.Ct. 1178, 1192017) (“The possibilityof waiver should
therefore be the initial order of business below”).

A party waives an argument for reviewtlife party fails to present the argume
either before the trial court an appellate opening briefslachetta v. U.$653 F.3d 898,
912 (9th Cir. 2011) (citations omittedmith v. Marsh194 F.3d 1045,052-53 (9th Cir.

1999). “Ordinarily an appellateourt does not give consi@ion to issues not raisec

below.” Hormel v. Helvering312 U.S. 552, 556 (1941)he litigation process requires

trial courts to resolve issues of fact satthitigants have the opponity to present all
relevant evidence before addressing the appellate coddt. Courts “will not
manufacture arguments for an appellant, andra assertion does not preserve a clai
particularly when, as here, a host di@tissues are presented for revieaieenwood v.
F.AA, 28 F.3d 971, 977 {8 Cir. 1994).

Defendant Goodyear repeatedly argued twemhpensatory feesust be causally
connected to the sanctionabmisconduct both before arafter the District Court
provided for a contingent award. Priorttee contingent award, Goodyear claimed th

the fees “should at most, be equal to tressomable amount of plaintiffs’ additional feg

that are the proximate result of the sanctm@aonduct[,]” and “the amount of fees and

costs awarded may not exceed twosts, expenses and ateys fees reasonably incurre(
because of the sanctionable condu¢boc. 1067 at 13-14).

But, “whether fees must be causalblated to sanctionéd conduct, and which
specific fees are causally redd to the sanctionable condu@are separate issues.
Haeger v. Goodyeafire & Rubber Cq.No. 12-17718, Ninth @i, Doc. 154 at 6 (M.

Smith dissenting). Althouglsoodyear regularly raised the issue of causation for
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District Court, it object to only thaforementioned $722,406.52 when it had t
opportunity to show which &s suffered from a lack of gsation. (Doc. 1100).
Considering the extent of aif its objections, Goodyear ditbt mistakenly overlook feeg
when developing its argument to present to Dirict Court. Asexplained above, in
such briefing Goodyear sp@cally set forth a separateategory of objections for
individual billing entries submitted by Plaifitto which it objected orthe basis that the
entry was for services that were not causgdsoodyear’'s misconduct. Goodyear oftg
made several different categories of objectitorsthe same billing @ry. The District
Court forewarned the parties that it would grant a contingent award limited to
“incurred as a direct result of sanctionable conduct,” (Doc. 1121), and asked for gui
to make this decision, but Goodyear did pogsent any additional adgtions to fees or
costs beyond those that it had already matlee District Courthen granted Goodyea
the entirety of its causation obfems in its contingent awardGoodyear’s footnote that
its specific objections to certafees should not be constditas waiving the impropriety
of this Court’'s Order requiring payment afl fees from November 2006 onward 3
opposed to incremental feesaused by Goodyear's alleyaliscovery misconduct[,]”
(Doc. 1103 at 1-2, n.1), was meant to presarvargument in favor of incremental feq
over an award of all fees. The footnote dat preserve a secomgportunity to argue
which incremental fees were appropriate.

After the contingent award, Goodyeagwaed at the Ninth Circuit that “not evel
the contingent award satisfies the causatiguirement, as it fails to deduct many oth
fees and costs that lack a causal connediio Goodyear’s conduct.” Opening Briel
Haeger v. Goodyeailire & Rubber Cq. No. 12-17718, Ninth @i, Doc. 50 at 12.
Goodyear noted that the “contingent asvavas based solely on the category
Goodyear’s objections” and the District Coluitd not review whether all other entrief
for which Plaintiffs were permitted to reeer were directly caed by Goodyear’'s
sanctioned . . . .” Opening Bridfiaeger v. GoodyeaFire & Rubber Cq.No. 12-17718,

Ninth Cir., Doc. 50 at 11. Ti&argument, however, was neveade to the District Court
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in the briefing on the contingent award. idta new argument made for the first time on
appeal. Such arguments are waivddchetta v. U.$653 F.3d 898, 912 (9th Cir. 2011
(citations omitted)Smith v. Marsh194 F.3d 1045, 10583 (9th Cir. 199). “Ordinarily
an appellate court does ngitve consideration to ises not raised below.”"Hormel v.
Helvering 312 U.S. 552556 (1941).

In the Ninth Circuit’'s recent remand tcetistrict Court, Judg&mith stated that
“the Haegers specifically raisedis theory of waiver whethe case was first before usg,
and Goodyear responded.Haeger v. Goodyear Tire & Rubber CdNo. 12-17718,
Ninth Cir., Doc. 154 at 5 (M. Smith dissentjngudge Smith noted dhin its Response
and Objections to PlaintiffsApplication for Attorneys’ Fees and Costs, Goodyear
identified only certain requests as “wholbjistinct from the issues at hand.ld.
“Nowhere in this brief did Goodyear assartausation challenge tbe remaining costs
and fees requested by the Haegers[,]” dnt t “Goodyear failed nainly to raise the
issue of whether the remang $2 million in fees requestéy the Haegers were causally
related to Goodyear’s sanctionaldonduct before the districourt, but also to preserve
it for appeal.” Id. at 5-6.

In December 2012, the Plaintiffs peesed Goodyear with its requested fees and
costs. (Doc. 1082). Goodyear, operatingder its understanding of the appropri]!
causation standard, objected to certain radguas lacking a causal connection to the
sanctionable conduct. (Doc. 1100). evthough the Supreme Court accepted
Goodyear’s argument for the appropriatesation standard, Goodyear would like a dp-
over to reapply its original werstanding of the rule. Tallow Goodyear tdollow this
course would “encourage the practice aindbagging’: suggesig or permitting, for
strategic reasons, that the trial court purgwertain course, and later—if the outcome|is
unfavorable—claiming that the court®dlowed was reversible error.Freytag v. C.I.R.
501 U.S. 868, 898 (1991) (Siea J., concurring in part angbncurring in the judgment).
Accordingly, the Court finds that Goodyemraived any additional objections to thge

requested fees for lack of a causalmection to the sanctionable conduct.
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CONCLUSION

For the reasons stated above, the Coancludes that Goodyear is vicarious
liable for the acts of its aftoeys and has waived anylditional objections to the
contingent sanctions award.

IT IS HEREBY ORDERED that the parties shalddress the court concerning
the remaining amount of the contingent sanctions award to be imposed against Def
Goodyear, as well as amyher remaining issues.

IT IS HEREBY ORDERED setting a Status Conference fdarch 13, 2018at
9:00 a.m.in Courtroom 602, Sandra Day O’Comngd.S. Federal Courthouse, 401 W
Washington, St., PhoeniArizona 85003-2151.

Dated this 7th day of March, 2018.

Honorable G. Murna Snow
United States District Jge
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