Little v. Attorney General of the State of Arizona et al
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Peter James Little, No. CV 06-02591-PHX-FIM
Petitioner, ORDER
VS.

Charles L. Ryan, et al.,

Respondents.

The court has before it petitioner's Motion for relief from judgment (Doc.
respondents’ Response (Doc. 53), petitioner's Reply (Doc. 57), the Repor
Recommendation (Doc. 58), petitioner’s Objections (Doc. 62) and respondents’ Re
(Doc. 64).

On May 19, 2008, some 10 years ago, we denied petitioner’s habeas petitiof
28 U.S.C. 82254 (Doc. 34) and judgment waeksd (Doc. 35). We now have before
petitioner’s Motion for relief from judgment under Rule 60(b), Fed. R. Civ. P. (Doc
In reliance orMartinezv. Ryan, 566 U.S. 1, 132 S.Ct. 1309 (2012), petitioner contends
his claim of ineffective assistance of trialmsel is no longer procedurally defaulted becg
Martinez allows the ineffective assistance of post conviction counsel to establish cg

excuse that default.

Doc. 65
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Relief from a judgment under Rule 60(b)(6) must be sought “within a reasgnable

time.” Rule 60(c)(1). Petitioner filed his motion just short of 6 years &féetinez was
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decided. The Magistrate Judge concluded\taatinezdoes not apply to any of petitioner
claims other than ineffective assistance of trial counsel; that Rule 60(b) has some apy
to habeas cases; that the motion here is not a successive habeas petition; that petition
diligence by failing to file his motion until nearly 6 years alartinezwas decided and
years after petitioner claims kearned of the existence bfartinez; that the more than
year delay between the finality of this court’s judgment and the filing of the moti
substantial; and that despite other factors favertapetitioner, his lack of diligence and t
extraordinary delay in this case are such that it cannot be said that the motion was
“within a reasonable time” as required by Rule 60(c)(1). The Magistrate
recommended that we deny relief.

Petitioner objects to the R & R’s conclusions on diligence, delay and the weigh

relevant factors. He contends he was diligent because he chose to go back to state g

he learned oMartinez, but as the Magistrate Judge noteldytinez would only be relevant

to relief from this court’s judgment. Petitioner tries mightily to suggest that an 8 to ¢
interval is not delay, but none of the suggestioas merit. He contends that the weigh

was erroneous, but this ignores the fact that the primary consideration under Rule ¢
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Is one of timing and reasonabiss. We agree with the Magistrate Judge that the mption

here was not filed “within a reasonable time,” and that there is no extraordinary circum
that would justify destroying the finality of this court’s judgment. Aftemovo review
under Rule 72(b)(3), Fed. R. Civ. P., we accept the recommended disposition

Magistrate Judge. (Doc. 58).

It is therefore ORDERED DENY ING petitioner’s Motion for relief from judgment.

(Doc. 45).
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The denial of a motion under Rule 60(b) is a final, appealable order. Thus n

certificate of appealability is required to appeal from this court’s order. Neverthelg
avoid any question, it is furth€@RDERED GRANTING a certificate of appealability.
DATED this 11" day of May, 2018.
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Frederick J. Martone
Senior United States District Judge
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