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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Manuel de Jesus Ortega Melendres, on No. CV-07-2513-PHX-GMS
behalf of himself andll others similarly

situated; et al. FINDINGS OF FACTS
- AND-
Plaintiffs, ORDER SETTING A HEARING FOR
g MAY 31, 2016
an

United States of America,
Plaintiff-Intervenor,
V.

Joseph M. Arpaio, in Biofficial capacity as
Sheriff of Maricopa County, Arizona; et al.

Defendats.

This Court held 21 days of evidentiaryaniags in April, September, October, and

November of 2015. At issue were three déf#rcharges of civil contempt raised agairst
Sheriff Joseph Arpaio and varioather alleged noparty contemnors. Also at issue was

the relief necessary to compensate the Plaintiff class for the Defendants’ agts

misconduct.
The Court ordered the Parties to introdattdact evidence thavould bear on the

remedies to which the Plaintiffs might be entitled.

From the substantial evidence presemtedng the hearing and the facts set forth

in detail below, the Court firgd that the Defendants intemtially failed to implement the

Court’s preliminary injunction irthis case, failed to discloslkeousands of relevant item{
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of requested discovery they were legally osleyl to disclose, and, after the post-trial
disclosure of additional evidence, delibmly violated court orders and therehy
prevented a full recovery of rel@nt evidence in this case.

Defendants also initiated internal isWgations designedonly to placate
Plaintiffs’ counsel. Defendants did not makgood faith effort to fairly and impartially
investigate and discipline misconduct or dtscover other materials responsive [o
Plaintiffs’ pretrial requests. To escapea@uantability for their om misconduct, and the
misconduct of those who had implemented their decisions, Defendants, or their prioxie
named disciplinary officers who were biasedheir favor and hé conflicts, Defendants
remained in control of investigations in wwh they themselves had conflicts, Defendants
promulgated special inequitable d@mary policies pertaining only tMelendresrelated
internal investigations, Defendis delayed investigations &g to justify the imposition
of lesser or no discipline, Defendants misieed their own discilmary policies, and

Defendants asserted intentional misstatemenftscbto their own investigators and to the

—

court-appointed Monitor. The Defendants’ unfgartial, and inequitable application g
discipline disproportionally damageagembers of the Plaintiff class.

Ultimately, few persons were investigdt even fewer werélisciplined. The
discipline imposed was inadedaa The only person who raged a suspension—for one
week—was also granted a raise and a promotion.

When the Court issued an Order too®hCause and scheduled the evidentis

=

y
hearing, Defendants again failed to timglyoduce the evidencthey were legally

obligated to produce. Further, despite edsk three applicable stlosure orders and

despite assurances to the u@othat they were disclasj and would continue to

completely comply with court-ordered dissloe requirements, Defendants intentionally
withheld documents involving ¢éhPlaintiff class. In doingo, they again violated court
orders, made intentional misstatements of fa¢he Monitor abouthe existence of such
documents, and made additionakimtional misstatenmgs to the Monitor in an attempt to

justify their concealment.
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In their testimony during the evidentiangaring, Sheriff Arpaio and Chief Deputy
Sheridan made multiple intentional magments of fact while under oath.

In short, the Court finds that the Deélants have engaged multiple acts of

misconduct, dishonesty, and bad faith with ez$po the Plaintiff class and the protectign

of its rights. They have demonstrated a pesisdisregard for the ders of this Court,

as well as an intention to violate and npatate the laws and policies regulating the
conduct as they pertabo their obligations to be faifequitable[,] and impartial” with

respect to the interests oktPlaintiff class.

Sheriff Arpaio is in civil contempt on @ats One, Two, and Three of the Order o

Show Cause. Chief Deputy Sheridan isciwil contempt on Counts One and Thre
Retired Chief Sands and Lieutenant Scargain civil contempt on Count One.
The Court has set a dméng for May 31, 2016n which the Partie will be able to

discuss with the Court the appropriate relwelight of the factubfindings below.
l.
THE MCSO FAILED TO IMPLEM ENT THE COURT’'S PRELIMINARY
INJUNCTION (COUNT ONE OF THE ORDER TO SHOW CAUSE).

r

(D

1. On December 1, 2011, with motions for class certification, summary

judgment, and partial preliminary injunctigeending, this Court ordered the Parties [to

provide supplemental briefing on several &sprior to oral argument. (Doc. 477.)
2. Those issues principally involved etmer the Maricopa County Sheriff's
Office (MCSO) had the authoritp enforce federal civil immigition law. (Doc. 477.)

3. In its supplemental brief, the MCS&zknowledged that it had no authority

to enforce federal civil immigration law. €MCSO also stated that it had been trainip
its officers, especialljts Human Smuggling Unit (HSU)fficers, to comfy with Ninth
Circuit precedent to that effect. (Doc. 488 at 1-2.)

4. Sheriff Arpaio nevertheless claihghat the MCSCheld authorityunder

Arizona lawto detain persons based only on tbasonable suspicion that the detainges

_ ' The citations to the record sugpog;imhe Court’s factual findings are not
intended to be exhaustive. “Doc.” referdfte numbered docket entirythe Court’s file.
“Ex.” refers to an exhiib admitted at trial.
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were in the United Stateg@thout authorization.

5. However, after the loss of the MCSO'’s 287(g) authorggeDoc. 579), it
remained the MCSOQO'’s office-wide policyné practice to detain and arrest perso
believed to be within the United Statesthout authorizationeven when no state
charges could be brought against such perso8ge, (e.g.Doc. 1017 at Tr. 160:15-
162:7; Doc. 1027 at Tr. 711:10-21.)

6. The preliminary injunction, entered sHgrthereafter, made it clear that th
MCSO had no authority under state law tdage persons based solely on their illeg
presence within the United States. “[T]hectfahat a person isinlawfully present,
without more, does not providefficers with reasonable suspicion that the person
currently being smuggled for profit, nor daégrovide probable cause that the persq

was at some point in the past smuggledpimfit. . . . To the extent that Defendan

claim that the [Arizona] human smuggling stat or any Arizona or federal crimina‘l
I

law, authorized them to detapeople solely on the knowdge, let alone the reasonab
suspicion, that those people are not authoriadak in the countrythey are incorrect as
a matter of law.” (Ex. 67 at 17.)

7. The preliminary injunctiorfurther reaffirmed whathe MCSO had already
admitted: that under the United Statésnstitution, the MCSQrould not “detain[]
individuals in order to investigate civil vations of federal immigration law.” (Ex. 67
at 39.) The preliminary injunction furthenjoined the MCSQrom “detaining any
person based on actual knowledge, without mibrat the person is not a legal reside
of the United States’”(1d.)

8. The prohibitions of the preliminary jumction were not restricted to the

HSU's operations, but rather applied to émtire MCSO. (Ex. 67 at 40 (*MCSO aadl
of its officers are hereby enjad . . . .”) (emphasis added).)

9. After the preliminary injaction was entered, no changes were made to

? In affirming the preliminary injunctio in September 2012, the Ninth Circu
characterized the preliminamjunction as “narrow” and “limited” in scopeMelendres
v. Arpaig 695 F.3d 990, 100@®th Cir. 2012).
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MCSO'’s active enforcement of immigratidaws, nor to its policies, practices, g
operations related to immigration enforcemeifthe MCSO continued its past practid
of detaining persons for whom it had natstcharges and turning them over to ICE
Border Patrol. (Doc. 1021 at Tr. 369:21-371:7, 383:7-10; Doc. 1027 at Tr. 611
761:2-4;see alsEx. 2219 at MEEC209788 (“[Sergeant Trowltge] said nothing at all
changed about the way they conductediress after the Court order.”), MELC20980Q

=

e
or
7-14

5

(“Lt. Sousa said nothing chargj@bout the way his unit agyached its work as a resul[:

of that court order.”).) The MCSO also ¢imied to detain alpersons suspected o

violating human smuggling lawend continued to take them to HSU offices for further

interrogation to determine whnr they could be chargedtiwv any state crime. If the

MCSO could not substantiate state charges) #ittempts were made to transfer custgdy

of such persons to federal agencreslved with immigration enforcement.
10. The MCSO continued these uncongidoal practices until this Court

entered its Findings of Faaté Conclusions ofaw in May 2013.

A. Individual Liability for Failure to Implement the Court’s Preliminary
Injunction.
1. Sheriff Arpaio Knowingly and Intentionally Failed to Implement the

Preliminary Injunction.

11. Sheriff Arpaio has concededat he is liable for gil contempt for violating
the terms of the preliminary injunctionNevertheless, whether his contempt of tf
injunction was knowing ahintentional is relevant to the appropriate remedy. The Cq
thus finds that Arpaias in civil contemptand additionally finds @& Arpaio’s contempt

was both knowing and intentional.

a. Sheriff Arpaio Knew That the Preliminary Injunction Existed
and Was in Force.

12. On December 23, 2011, thate that the preliminginjunction issued, Mr.
Casey, the MCSO'’s outside legal counsel, informed Sheriff Arpaio of its issuancg
terms. (Doc. 1417 at Tr. 1639-43.)

13. Sheriff Arpaio further acknowledgethat he may have read about th
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preliminary injunction inThe Arizona Republic(Doc. 1051 at Tr. 478.)
14. In fact, immediately upon its issuance, the preliminary injunction V
featured in a front-page story Tthe Arizona Republic The article specifically noted

that “[the judge’s ruling alsdars all sheriff’'s officerdrom arresting any person ‘only

on knowledge or reasonable belief, without mahat the person is unlawfully present

within the United States JJ Hensley, “Judge Curbs MCSO TacticElie Arizona
Republi¢ Dec. 24, 2011, at A1Moreover, the article quotes Mr. Casey as stating t
he had been instructed by Sheriff Arpam appeal the pleninary injunction but
nevertheless to have MCSO officers obey it in the meantiche.

15. At the hearing on thignatter, Sheriff Arpaio reaffirmed his previou
testimony that he was aware of the preliamninjunction when it came out. (Doc. 105
at Tr. 477-78% Arpaio further testified that atlaimes from the datef its entry until
his testimony in the evidentiary hearing, kmew that the preliminary injunction was if

force and never forgot about itld(at Tr. 480-81.)

16. Sheriff Arpaio was the only person whad the authority to decide whetheg

to appeal the preliminary injunction, gb. 1051 at Tr. 479-80), and he public
indicated that he would dso. (Doc. 1027 alr. 740-41.) On Jaary 4, 2012, Mr.

Casey emailed attorney Mr. Liddy, Chiefrfla, and Chief Maclintyre, noting Arpaio’s

assertion that the preliminamjunction had no effect oongoing MCSO operations an(
also noting that he was nevegtess instructed to appeal tDoc. 1417at Tr. 1656:12—
1658:7; Ex. 2535 (The Sheriff called last night . . . During the call, [the Sheriff]

indicated that he wanted thiotice of Appeal on file evethough the injunctive relief is,

® The Court takes judicial notice th@he Arizona Republipublished articles
about this litigation anthe issuance of the pmainary injunction. Von Saher v. Norton
Simon Museum of Art at Pasade®82 F.3d 954, 960 (9th Ci2010) (“Courts may take

judicial notice of publications introduced ‘iadicate what was in the public realm at the

time, not whether the contents of those articles were in fact true.™).

* Sheriff Arpaio’s testimony is inconsistenith the statementthat he made to
MCSO Special Investigator Volggo whom he indicated #t he was not aware of thg
K)/Irellmlnary injunction for months afteit issued. (Ex.2219 at MELC209841,

ELC209843-45.)
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in actual practice, relatively haless to MCSO field operations.3ge alsdEx. 2533 at
MELC210542.)

b. Sheriff Arpaio Understood the Meaning of the Preliminary
Injunction.

1) Counsel Explained the Prelinmary Injunction to Sheriff
Arpaio.

17. On December 23, 2011, the date freliminary injunction issued, Mr.
Casey immediately told MSCO command statttthey could not tun anyone over to
the federal authorities. (Doc. 1417 at Tr. 1639-43.) Sheriff Angmponded to Casey
that the MCSO was not detaining anyonlel. &t Tr. 1642-43.)

18. Sheriff Arpaio does not deny teity Mr. Casey thahe would release
people if they had no stateariges to bring against them. Idkso testified that he told
Casey that he saw no reasoré&tain these individualsraie President Obama was goir
to let them go anyway. (Dod458 at Tr. 254243.) Arpaio alsaoes not deny telling
Casey that he would follow Casey’s adviegarding the preliminary injunction.ld( at
Tr. 2555-56.)

19. Although at the hearing Sheriff Arpaiestified that he does not remembgd
whether he communicated with Mr. Casey althatpreliminary injnction on December
23, 2011, he acknowledged that he may hadesigh a conversation(Doc. 1027 at Tr.
628.)

20. That communication is verified byontemporaneous correspondence. L3
on the night of December 23, 2011, Mr. Casaailed his associate James Williams a
reported that he had communicated the Court’s ruling to Chief Sands, Chief Macl
and Sheriff Arpaio. (Doc. 1417 at Tr. IB43; Ex. 2534 (“Frankly 1 am relatively
pleased. So are Chiefs Sands and MacIntjrgaio is conflictel on how he feels.”).)

21. Mr. Casey's time sheet indicates several personal meetings
communications with Sheriff Arpaio in lai@ecember 2011 and ranuary 2012. (Doc.
1417 at Tr. 1654-55; EX2533 at MELC210539-40.)
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22. Sheriff Arpaio acknowledges thdte may have met with attorney

[92)

regarding the preliminary injution during this time period, bune testified that he was
not “constantly” meeting with #m. (Doc. 1027 at Tr. 595.)

23. Sometime shortly after the issuancetloé injunction, Mr. Casey testified
that he developed the “arrest or releasminology to simplify the meaning of the
injunction and to assist in exghing it to MCSO personnelThe gist of his instruction
was that if the deputies detained someomy tuspected of being in the United States
without authorization, theyither had to arrest them onsgate charge, or they had t
release them. (Do&417 at Tr. 1647-48.)

24.  Sheriff Arpaio acknowledges that MCasey may have told him that the

|®)

MCSO either needed to arrébbse they suspected of being unauthorized immigrants on
applicable state charges or release them. .(D&&8 at Tr. 2539—-40.Arpaio admits that
Casey never told him that it was acceptablddliver persons to Border Patrol for whomn
he had no state chargesd. @t Tr. 2528, 2498:17-29:11, 2500:14-2501:7.)

2) Chief Macintyre Presented tte Preliminary Injunction to
Sheriff Arpaio.

25. Chief Macintyre testified that he redlde preliminary injunction and fully
understood it. (Docl422 at Tr. 1877—78see Ex. 2219 at MELC209815.) He
understood, for example, that if the MC&@&d no probable cause to believe that a state
crime existed, it could not hold an unautked alien for transfeto a federal agency.
(Doc. 1422 at Tr. 1877-7&x. 2219 at MELC209814-16.)

26. Chief Maclintyre felt that he had anhatal responsibility to help Sheriff
Arpaio understand the necessary changes heeddedmake in the department to be |n
compliance with the prelimary injunction. As a result, he attended a scheduled
meeting on the first or second Monday January 2012 at which the MCSO chiefs
regularly meet with Arpaio and Chief DepuUpheridan. (Doc.422 at Tr. 1878:23-25;
Ex. 2219 at MELC209814.) Hattended that meeting to make sure that Arpaio and

others heard the words of the preliminarjinttion and understoodhat it said. (Doc.
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1422 at Tr. 1879.) Macintyre “told [Sh# Arpaio] point blank exactly what the

[preliminary injunction] order says and wh#te requirements are.” (Ex. 2219 at

MELC20981;see alsdoc. 1422 at Tr. 1880-81.) Hgpdained it twice. (Doc. 1422 at

Tr. 1880; Ex. 2219 at MELC2815.) He spoke slowly arehunciated. (Doc. 1422 a

Tr. 1879-81.) Arpai@acknowledged that he heard Macintyr&d. at Tr. 1880:11-12.)
3) Nevertheless, Sheriff ArpaioContinued to Publicly Assert

That the MCSO Had the Authority to Do What the
Preliminary Injunction Proscribed.

27. In June of 2012, Sheriff Arpaio gawe series of interviews in which he

acknowledged that the MCSO had been anggteople for whom it had no state charg
and turning them over to ICE. (Ex. 19§AVhen we stop peoplen violations of the
law, and then we have suspicion that tpatson could be here illegally, then we cg
ICE.").)

28.  Sheriff Arpaio also indicated an willingness to release such persons
ICE refused to accept themdastated that he would “wioraround” any such refusal
(Ex. 200A (June 25, 2012 imteew with Fox News, in whig Arpaio indicated that he

would implement a plan to keep arrestingauthorized aliens locally even if ICE

refused to accept such persons froe MCSO); Doc. 027 at Tr. 535-38see alscEX.
197A; Ex. 198A; Ex. 198B.)

29. On July 24, 2012, Sheriff Arpaio testifl at the underlying trial in this
matter. During his testimony, paio stated that the MCS$Qill had the authority to and
did unauthorized persons for whom the MCS@ ha state charges. He testified th
the MCSO turned such pons over to ICE. (&c. 572 at Tr. 502—-04.)

30. Other MCSO officers, including ChiSands, corroborated such activity.

(Doc. 579 at 105.)
31. Sheriff Arpaio’s insistenc¢hat the MCSO retaineithe authority to detain
unauthorized persons without any state greuied detention, does not indicate a failu

to understand the preliminanyjunction, but rather eefusal to abide by it.

1]
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C. Sheriff Arpaio Intentionally Chose Not to Implement the
Preliminary Injunction.

32.  Sheriff Arpaio testified tat he did not intentiorig violate this Court’s
orders because he delegated the respiihsiof the MCSO’s compliance with the
preliminary injunction to his subordinates and to his legminsel. (Doc. 1051 at Tr
479, 482, 484—-85ee alsdEx. 2219 at MELC209836 (“I dongive the guidance. | have
my lawyers and subordinatdsat give guidance.”).)

33. In light of the evidence and testimorat the evidentiary hearing, that

explanation is neither credible narcaptable as a matter of fact or law.

1) Sheriff Arpaio Did Not Change the MCSQO'’s Operations
Against the Advice of ChiefSands, Chief Macintyre, and
Mr. Casey.

34. Chief Sands testified thae met with Sheriff Arpaichortly after this Court
issued the preliminary injunction. Duringathmeeting, Sands told Arpaio that th
MCSO would have to curtail immigration fencement operations including saturatio
patrols. (Doc. 1017 at Tr. 259.) Sands atdd Arpaio that all MCSO deputies shoul
learn about the preliminary injunction, butp@&io instructed Sands only disseminate
information regarding the prelimamny injunction to the HSU.Id. at Tr. 261, 328.)

35. Sheriff Arpaio acknowledges the meeting and acknowledges that
instructed Chief Sands to gninstruct the members of ghHSU about th preliminary
injunction, but he asserts thdt. Casey was responsible foathnstruction. (Doc. 1051
at Tr. 487:13-18.) Arpa admits, however, that he hadvised Casey, incorrectly, tha
the MCSO did not violate the preliminary injaion. Thus, even if Casey did give sug
advice to Arpaio, it must be derstood in that context.

36. At yet another meeting, Chief Sandold Sheriff Apaio that the
preliminary injunction required that the MBO release unauthorized immigrants f
whom the MCSO had no state aparnstead of taking them tG€E or the Border Patrol.
(Doc. 1017 at Tr. 269-72; [@o 1021 at Tr. 30-52.) This included unauthorize
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immigrants encountered in drop house rai@@oc. 1017 at Tr. 269/2; Doc. 1021, Tr. at
350-52;see alsdx. 2219 at MELC209797.)

37. Sheriff Arpaio acknowledges that Hed this second conversation wit
Chief Sands, although he testtfithat during the conversatibie disagreed with Sands g
to whether unauthorized imgriants encountered in dropuses might be detained g
material witnesses to human smugglirf@oc. 1051 at Tr. 487:23-489:18.)

38. After Sheriff Arpaio’s 2012 trial ®imony, Mr. Casey addressed Arpaio

and Chief Sands and directly explaine@tthhe MCSO had no #hority to detain
unauthorized persons and to tdhem over to federal authorisie Arpaio stated that hg
understood. (Doc. 1422 at Tr. 1851-54.)
39. Nevertheless, the MCSO continued to do so.
2) Instead of Instructing the MCSO to Stop Violating the
Preliminary Injunction, Sheriff Arpaio Promoted
Continued Detentions and EverDeveloped and Publicized

a “Back-Up Plan” to Work Around ICE’s Refusal to
Accept Detained Person.

40. On September 21, 2012, Sheriff Arpagsued a press release announcing
“back-up plan” that would alle the MCSO to continue to detain persons for whom
had no state charges in lightI&fE’s refusal to accept them.

41. Generally, Sheriff Arpaio reviews all oie MCSO's press releases befo
they go out, especially if @8y quote him. (Doc. 1051 at. at 493-94.) The Septembe
21, 2012 press release quotes Arpaio as sayingxpected that [CE’s refusal to accept

persons from the MCSO for whom it didot have state charges] would happt

eventually, so | had back-up plan in place which was take these illegal immigrants

not accepted by ICE to the Rier Patrol.” (Ex. 51see alsoEx. 199B.) The press
release continues: “So as directed by the Sheriff, last night deputies took thg
suspects to Border Patrol.” (Ex. Ske alsdx. 199B.)

42. Four days after the MCSO issuedetipress release, the Ninth Circujt

rejected Sheriff Arpaio’s appeaf the preliminary injunction.See Melendre$95 F.3d
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at 1000-02.

43. On the day the Ninth Circuit affirmed the preliminary injunction, Mr.

Casey sent notification of the decision MICSO personnel and to Sheriff Arpaio’
personal secretary (Ex. 2533 at MELC2108B (TJC entry on 09/25/2012).)

44. Two days later on October 9, 201&pparently in light of the Ninth
Circuit’s affirmance of this Court’s preliminainjunction, Sheriff Arpaio issued a pres
release stating: “Mypack-up plan is still inplace and we will continue to take thes
illegal aliens not accepted by ECto the Border Patrol.”(Ex. 82; Doc. 1027 at Tr.
563:21-564:2.)

45.  Sheriff Arpaio’s publication of hisdrk-up plan, and the incidents that g

to it, came to the attention of Plaintiffs’ caah. Plaintiffs’ counsel wrote a letter to Mi.

Casey accusing the MCSO of viofagithe preliminary injunction.

46. When Mr. Casey discussed the Pidis’ allegations with Chief Sands,
Sands told Casey that the presleases describing the backqulpn were issued to assig
Sheriff Arpaio in his upcoming re-electi@ampaign. (Doc. 1417 at Tr. 1690:12—-1691]
1695:2—7; Doc. 1422 dtr. 1959:24-1961:2.)

47. Mr. Casey met with Sheriff Arpaid. During the meeting, Casey tol(
Arpaio that he had never been informedadback-up plan or a press release discuss
one, and that he believed the back-up @andescribed in the MCSO press releag
violated the preliminary injunction. (Doc. 14 at Tr. 1691-93.) Gay explained that in
his judgment the preliminary injunction ddinot allow the MCSO to detain persor
against whom it could not bring state chargewto them over to IE, the Border Patrol,
or any other federal authorityld(at Tr. 1691-92; Dod422 at Tr. 1801-02.)

> Arpaio requires those who wish tonsmunicate with him by email to send th
%omzrrélﬂlganon to his secretary. (DAd17 at Tr. 1636:135, 1681:24-1682:3ee also
X. .

® Chief Sands was present for part of theeting. Although Chief Sands may n(
have been present for thetiem conversation between SHedrpaio and Mr. Casey, he
Sggrasllg)concurs with the veéra of events testified to bZasey. (Doc. 1422 at Tr
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48. Mr. Casey also raised with Sheriff paio his concern about the fact thg
the press release said that this had teenMCSO'’s consistent practice for over s
years, because this was congrto Arpaio’s previous assances to him that the MCSC
was not detaining personstton them over to ICE(Doc. 1417 at Tr. 1692-94.)

49.  Sheriff Arpaio’s response to Mr. Cas@as that “he was the Sheriff, and h
made the decisions.” (Doc. 1417 at 1692:13-15.)

50. In the conversation, Sheriff Arpaioditated to Mr. Casey that ICE and the

Border Patrol had directed the MCSO to detain and turn over to them persons whc
MSCO believed to be unauthor@zand for whom it had no state charges. (Doc. 142
Tr. 1802:7-14.)

51. In fact, the Court finds that neithdCE nor the Border Patrol ever

instructed the MCSO tturn over to them any persowbom the MCSO believed to be ir
the United States without authorizatio@asey never saw any documentation suggest
that ICE or the Border Patrblad actually issued such ingttions. (Doc. 1422 at Tr.

1802:7-14see alsdEx. 2514.) Defendants introduced eredible testimony or evidence

at the hearing that federal agencies @&#e the MCSO any such instructions.
52. Moreover, to accept Sheriffrpaio’s statement thdCE and/or the Border
Patrol directed him to turaver unauthorized persons for @h he had no state charge

contradicts Arpaio’s own press ealses which indicate that it was “back-up plan” to

turn unauthorized persons owuerthe Border Patrol ond€E began refusing to accept

them. (Ex. 51see alsdEx. 199B.) Additionally, even ifCE or the Border Patrol hag
issued such a dirgon to the MCSO, anguch direction wouldhot have changed the
explicit orders of this Court tthe MCSO prohibitig it from doing so.

53. Mr. Casey, taking his client at hvgord that federahuthorities had given
Sheriff Arpaio such direction, determinechtht was possible to construct a good fali
argument that the MCSO was not violating toreliminary injunctbn. But Casey told
Arpaio that even though he could make sachargument, he didot believe that it
would prevail. (Doc. 1417 at Tr. 16995; Doc. 1422 at Td802, 1847-49.)

-13 -

At

X

e

m |

P at

ing

S

th




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

54. Mr. Casey advised Sheriff Arpaioahthe MCSO should cease activitie
pursuant to Arpaio’s back-up plan becaus was in violation of the preliminary
injunction. (Doc. 1417 at TA.693 (“It was not a pleasant conversation . . . but [I] relay
to him that this is a probim. This cannot go on.”).)

55.  Sheriff Arpaio assured Mr. Casey thaerations pursuant to his back-u
plan would cease. (Doc. 14 at Tr. 1693, 1700:23-25.)

56. Despite his communications with Mr. €&y, Sheriff Arpaio continued to
directly instruct the head dhe HSU to continue to detasuch persons and turn ther

over to ICE.

57. Lieutenant Jakowinicz, who was theém charge of the HSU, recalls a

meeting with Sheriff Arpaio durg the latter part of 2012, (Doc. 1051 at Tr. 404:13-1
in which Arpaio directed Jakanicz to call the Border Pait if ICE refused to take

custody of an individual for whom the MCS@d not have state charges justifying

detention. Id. at Tr. 371:9-372:9.) Arpaio acknowlges that he haithis conversation
with Jakowinicz. (Doc. 1027 at Tr. 553-54.)

3) Sheriff Arpaio’s Persistent and Publicized Violations of
the Preliminary Injunction We re Motivated by His Belief
that Such Activities Would Benefit His Upcoming Re-
election Campaign.

58.  Sheriff Arpaio knowingly ignored th€ourt's order because he believe

that his popularity resulted, at least in péamm his enforcement of immigration laws.

(Doc. 1017 at Tr. 277:5-13; EX96C (August 312012 interview with Fox News in
which Arpaio states:“[T]hey like me because I'nenforcing the illegal immigration
laws. So I think that shoulskend a message that | am doivigat the people elected m¢
to do.”).) He also believed that it resultedg@enerous donations tas campaign. (Ex.
196D (August 31, 2012 Fox News interviewwtich Arpaio states: “I've raised 7.5
million [dollars] just to run fo Sheriff . . . .”); Ex. 201BApril 13, 2012interview in
which Arpaio refers tahe “big bucks” he is raising).)

59.  Sheriff Arpaio spoke frequently witthe media and thpublic about the
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MCSO'’s immigration work. (Doc. 1017 ar.186:8-11.) The opations of the HSU
remained very important to Arpaio. (Dot027 at Tr. 6402-24, 737:2-4.) They
resulted in media attention, (Doc. 1051Tat 390:7-21), and were designed to do ¢
(Id. at Tr. 440:10-441:3.) Akieutenant Sousa put itSheriff [Arpaio] and Chief

Sands used the Human Smuggling Division gmldical tool to gainattention. They

always knew the details of pactivity and put out press relee after press release about

them.” (Ex. 2219 at MELCZB93; Ex. 2898 MELC-IA013691see alsoEx. 2559B
MELC-IA013646.)

60. Because the HSU was impartao his popularity,[Sheriff Arpaio] kept
very aware of its operations and the numbérarrests of illegal aliens that HSU
operations produced.” (@2. 1017 at Tr. 18%&eeEx. 2898 at MELCIA013691see also
Ex. 2559B at MELC-IA01364647; Ex. 2561 atMELC1337434 (Lietenant Sousa
stated: “lI was frustrated with all the dands from Chief Sandsnd the Sheriff for

constant operations and arrests so they cputdout press releases to the media. F

Sheriff Arpaio, the Human Smuggling Umias a gold mine of media coverage.”).)

61. HSU officers felt that it was the HS&/duty to make Sheriff Arpaio looK
good to the media and to thelgic. (Doc. 1017 at Tr. 185.)

62. Throughout the effective term of tlpgeliminary injunction, even from its

entry, Sheriff Arpaio’s press releasexlicate an awareness that the injunction W

entered and that Arpaio nevertheless continieeenforce all federal immigration laws.

(Doc. 1027 at Tr. 527-534.)

63. On December 30, 2011, immediatelfter the preliminary injunction was
entered, Sheriff Arpaio issued a press releaaegioted him as staty: “l will continue
to enforce illegal immigration laws.” (Ex. 45 0On February 9,@.2, Arpaio issued a
press release stating: “Sheriff Arpaiontaues to crackdown on immigration and wi
not be deterred by activist@rps and politiciangor [sic] enforcing all immigration
laws.” (Ex. 76.) On March 28, 2012,etitMCSO issued a s release noting tha

“Arpaio remains adamant about the fact that his office wititimue to enforce both stats
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and federal illegal immigration laws as loag the laws are on the books.” (Ex. 3&e

also Ex. 200B (March @12 interview in which SherifArpaio acknowledges that he

continues to arrest undocemted persons); Ex. 2828A 1@aio states that he will
continue to enforce state laws and federal laws); 2BR9A (April 5, 2012 interview
with CBS Evening News in which Arpaio not#sat people do ndike him because he
is enforcing illegal immigration laws); E296A (August 31, 2012 Fox News Interviey
in which the Sheriff states with respectitomigration: “I'm enforcing state laws ang
federal laws. | enforce all the laws.Bx. 84 (October 18, 2012 MCSO press reles
that states: “In addition six lllegal Aliens weeturned over to IE for deportation,” and
further states: “We will conture to be vigilant in the ght against identity theft and
lllegal Immigration. . . .”); Ex. 2832C (daary 27, 2013 interview in which Arpaic
states: “There are a certain group [sidre that don't want me to enforce th
immigration laws.”).)

64. Chief Sands told Mr. Casey that theess releases describing the back-
plan were issued to assist Sheriff Arpaichis upcoming re-election campaign. (Do
1417 at Tr. 1690:2-1691:5, 1695:2—Noc. 1422 at Tr1959:24-1961:2.)

65. The Court finds that Sheriff Arpaiknowingly and intentionally ensured
that the MCSO did not complyithi the preliminary injunction.

2. Chief Deputy Sheridan Knowirgly and Intentionally Failed to
Implement the Preliminary Injunction.

66. Chief Deputy Sheridan admits that haniscivil contempt for violating the
orders of the Court. (Doc. 48 at Tr. 925:14-927:2, 970:9-13.)

67. Chief Deputy Sheridams the second in command at the MCSO and
responsible for all of its operations. d@© 1043 at Tr. 822:10-11, 23-25, 864:7-¢
Within the MCSO, only he and Public Infortian Officer Lisa Allen report directly to
Sheriff Arpaio. (Doc. 1027 at Tr. 602:8-1D@pc. 1043 at Tr823:3-16.) The MCSO
designated Sheridan the intariChief Deputy for Maricop&ounty in September 2010
after David Henderschott retired. (Doc. 1G&ITr. 344:14—-20; Doc. 1043 at Tr. 948:19
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21; Doc. 1465 at Tr. 1478:20.) Sheridan transitioned fro“interim Chief Deputy” to
“Chief Deputy” in May 2011. (Doc. 1043 at Tr. 948:22-23.)

68. Despite his position as second in command at the MCSO, Chief De
Sheridan testified that he remained ignom@the preliminary ijunction until March 27,
2014. (Doc. 1043 at Tr. 887.) iBhtestimony is demonstrably false.

69. In between November 30, 2011,ethtime that the Court requeste

supplemental briefing concerning the BQ’s authority to eiorce federal civil

immigration law, and December 16, 201lthe date on which the MCSO filed it$

supplemental brief acknowledging that it haol such authority, ChieDeputy Sheridan
met with Mr. Casey, Chief &ds, Chief Macintyre, and Sergeant Palmer from the H
about this case. (Doc. 13&@ Tr. 1087:24-1088:23; 201417 at Tr. 1628:3-7; EX
2533 at MELC210537.)

70. As of December 23, 2011, Chief Deputy Sheridan was aware of
Melendreslitigation, (Doc. 1043 at Tr. 887:2288:2, 890:17-19,) and he believed th
lawsuits were a serious mattetd. (@t Tr. 889:9-11, 890:20-22.)

71. On December 23, 2011, Mr. Casey semtemail designatieas one of high
importance to Chief Deputy Sheridan. (Doc43@t Tr. 887:22—-888:5; Doc. 1422 at T
1748:4-1749:3; Ex. 187.) The email had gycof the preliminay injunction attached,
and the portion of the emaiégarding the preliminary injiction was written in bold.
(Ex. 187.)

72. The Defendants have represented to the Court that Chief Macintyre’s
duty in connection with the ceipt of the December 23, 2011 email was to ensure
Chief Deputy Sheridan and Chief Sands Hatkw of the preliminary injunction. Sge,
e.g, Doc. 989 at Tr. 12:2-4.)

73. Chief Deputy Sheridan bscribes to and readBhe Arizona Republic
(Doc. 1043 at Tr. 901-05.) THeepublicfeatured a series of articles pertaining to t
issuance of the preliminary injunction, and $dfen acknowledges that he may have re
the articles. I¢l. at Tr. 905.)
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74. Chief Deputy Sheridan participatedith both Sheriff Arpaio and Chief
Maclintyre in the January 2012 meetisge suprd] 26, in which Macintyre slowly and
carefully explained the preliminary injunaticand what it required to Arpaio, Sherida
and the other chiefs. (Dot422 at Tr. 1878:19-1881.&; Ex. 2219 at MELC209817.)

75.  Chief Deputy Sheridan was also part of the meeting between Sheriff Af
and Chief Sandssee supraff 34-35, at which Sands indicated to Arpaio that
preliminary injunction neede be disseminated throughout the MCSO, but Arpaio t
Sands to only discusswithin the HSU. (Doc. 1017 &fr. 259:7-17, 260:9-16, 261:4
20.)

76. On January 31, 2012, ChiBeputy Sheridan was @sent at a meeting of
the Maricopa County Board &upervisors at which the Bahdiscussed with the County
Attorney the preliminary injunctiogranted by this Court, antlde County’s appeal of that
injunction. (Doc. 1389 atiT1107-1110, 1118+11; Ex. 2878.)

77. Chief Deputy Sheridan was kepppised of settlement discussion
between Plaintiffs’ and Defendants’ couns@boc. 1043 at il. 891-94; Ex. 2541.)

78. Chief Deputy Sheridan held a stattenference with Chief Maclntyre ang
Mr. Casey about this case on February 8,20(Ex. 2533 aMELC210549.) He had a
similar conference on March 23, 2012. (Doc. 1417 at Tr. 56714, Ex. 2533 at
MELC210556.)

79. Mr. Casey further met with ChieDeputy Sheridanto discuss the
Melendrescase on April 3, 2012. (Ex. 251Bx. 2533 at MELC210509; Doc. 1417 at
Tr. 1675:2-5.) Sheridan receiy briefings on the progress thfe trial as it occurred.
(See, e.g.Ex. 2533 at MELC21058pD On September 25, 2012, Mr. Casey sent an e
to Sheridan, among others, informing him ttet Ninth Circuit had firmed this Court’s
preliminary injunction. (Doc. 1388t Tr. 1075:1#21; Ex. 2511.)

80. Chief Deputy Sheridan was aware thie existence of Sheriff Arpaio’s
back-up plan for delivering unauthorized perstmthe Border Patrol (Doc. 1389 at Tr.
1082-83.)
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81. And as Chief Deputy reporting to SHeArpaio, Sheridan was well aware
of the political benefit that Arpaio ceived from the MCSO cedinuing to make
immigration arrests, and the importance Arpglaced on the public perception that th
MCSO was continuing to do so.

82. On Octobefil, 2012, Mr. Casey sent an @ihof high importance to Chief
Deputy Sheridan and two others. He @ied a letter from Platiffs’ counsel and
various MCSO press releases explaining Plaintiffs’ counsel had alleged that recel
actions and press releasesthhy MCSO demonstrated thilie MCSO was violating this
Court’s preliminary injunction. (Ex. 2512.)

83. The email indicated the need for i€hDeputy Sheridan and the othe
recipients to immediately learn the facts surrounding the incidents and press releas
Plaintiffs’ counsel alleged violated the prelivary injunction, especially in light of the
pending election, so that Def@ants’ counsel could advisadarespond to the situation
(Doc. 1417 at Tr. 1683—-89; Doc. 1380Tr. 1076:23-118:6; Ex. 2512.)

84. On the same day, Mr. Casey alsopied Chief Deply Sheridan on
correspondence sent to the lendnt then in chge of the HSU in aid of his factua
investigation. (Doc. 1389 dr. 1083:19-1084.7Ex. 2513.)

85. A week later, Mr. Casey copiedChief Deputy Sheridan on his
correspondence back tlaintiffs’ attorney in which haesponded to the Plaintiffs’
allegations. (Doc. 1389 at. 1084:20-1085:6; Ex. 2514.)

86. Chief Deputy Sheridan testified that tead the Court’s findings of fact anc
conclusions of law when they came aot May 2013. He had multiple extende
conferences with Mr. Casey two days latéEx. 2533 at MELC2@605.) Those findings
discuss in several places the preliminajynction and the MCSQO'’s violation of it.

87. Nonetheless, despite overwhelming @vide to the contrary, Chief Deput
Sheridan denies having any knowledge efitjunction until March 2014. (Doc. 1043 ¢
Tr. 887.) Chief Deputy Sheridan furer testified that he was not involved in trig

preparation, and does not believe that dwer spoke to Mr. Casey until after th
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Melendrestrial. (d. at Tr. 950, 953.) The Court finds these to be knowing

misstatements.
88. Upon resuming his testimony in Septaan, Chief Deputy Sheridan state

that in December 2011, thdelendrescase was not an importamiatter relative to the

other matters he was dealing with, and thatlidenot pay any attention to it since it wgs

principally in the hansl of Chief Sands.SgeDoc. 1465 at Tr. 1383:12-1386:6.)

89. This testimony is not credible. mimigration enforcement was extremely

important to Sheriff Arpaio in terms of tipaiblicity that it generated for him and for th
MCSO. ltis not credible #t Chief Deputy Shatan, as Arpaio’smmediate subordinate
in charge of all of the MCS® operations, would have beamolly ignorant of a matter
of such impor@nce to Arpaio.

90. Further, many of the issues Chief Dgp&heridan cites as preoccupyin

had been ongoing for some tineg, the matter relating to Sh#rArpaio’s failure to

investigate a number of child abuse casesmgy from El Mirage. These matters were

not new to Sheridan. He had assumeddiniges of acting Chief Deputy in Septembér

2010 and had been given thesition in May 2011—seven mths before the preliminary

injunction was issued.

91. Chief Deputy Sheridan could not haramained in perpetual ignorance of
the preliminary injunction during the seateen months in which it was in force,

especially in light ofhis involvement with theMelendrescase, the issues it presented

with respect to Sheriff Arpaio’s politicgdopularity, and the amount of corresponden
he received about it.

92. The Court thus finds that Chief DepuBheridan was fullyapprised of the
terms of the preliminary injunction and fully informed ofeSiff's Arpaio’s decision to

ignore it. He was responsible for implertiag its terms, and he did nothing to do so.

3. Former Executive Chief Brian Sandds Liable for Civil Contempt for
Knowingly and Intentionally Failing to Comply with the Preliminary
Injunction .
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a. Chief Sands Knew that the Peliminary Injunction Existed and
Was in Force.

93. Between 2009 and the date of hisresnent in 2013, Chief Sands was th
principal contact between the MC&hd its outside attorneys in tivelendrescase.
(Doc. 1417 at Tr. 1613.) This includes tirae during which the gliminary injunction
was issued. He was also thei&lof Enforcement at the MCSO.

94. The MCSO'’s counsel had multiple extended meetings with Chief S4
about this case both before and after theS@Cavowed to this Court that it did ng
attempt to enforce federal immigration laand between then andhen the preliminary
injunction issued. Such carknces occurred on at leastcBmber 6, 15, 16, 21, a@a,
2011. (Doc. 1417 at Tr. 1628629; Ex. 2533 a¥IELC210537-39.)

b. Chief Sands Understood tB Meaning of the Preliminary
Injunction

95. Chief Sands received a copy of thelpninary injunctionfrom Mr. Casey,
(Doc. 1051 at Tr. 338:914; Ex. 187), which hdiscussed with him.(Doc. 1422 at Tr.
1956:5-7,seeEx. 2534.) Sands understood its meaning, (Doc. 1017 at Tr. 269:13
271:2-18;see Doc. 1417 at Tr. 1642-1642:2, 1647:23-1648:PDoc. 1422 at Tr.
1956:19-1957:1), and he svan charge of handling it. (Doc. 1422 at Tr. 1965.)

96. As such, Chief Sands had actual netit the preliminary injunction.

97. Chief Sands does not dispute that Kasey instructed him that the MCS(
must either have probable cauto arrest suspected illegaimigrants on a state crimina
charge or release them entirely. (Dbé22 at Tr. 196971, 1974—77.)

98. Chief Sands testified that Mr. Casespecifically told him that the
preliminary injunction affected the operations the HSU and all ¢aration patrols.
(Doc. 1017 at Tr. 256-57.)

99. Further, Chief Sands does not contdst Casey’s testimony that in Augus
of 2012, after Casey learned through ttedtimony in this matter that the MCSO w3

continuing to violate the prelimary injunction, that Casey structed Sheriff Arpaio and
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Sands not to further detain wihorized persons in the absenaf state charges. (Doc.

1422 at Tr. 1979:18-23.)

100. Chief Sands does not contest Mr. Casdgstimony that they agreed that

the MCSO would cease detaining such pess He also does not contest Case)

testimony that after Casey became awardrnpfio’s back-up plan in September 2012

that Casey met with both Sands and Arpaid advised them that in his opinion thi
conduct violated the preliminary injunctio(Doc. 1422 at Tr. 1P9:18-23.) Nor does

Sands contest Casey'’s testimony that Sandshioldhat Arpaio had published his back

up plan to gain advantagetime upcoming election.ld. at Tr. 1979:18-23.)

C. Chief Sands Knowingly Permited the HSU to Continue Its
Practices in Violation ofthe Preliminary Injunction.

101. There is no evidence that Chief Sands did anything to correct Mr. Cas
misimpression, initially recead from Sheriff Arpaio, thahe preliminaryinjunction did
not significantly affect MCSQ'’s operations.

102. For example, when Mr. Casey communicated to Chief Sands on Januj
2012 that Sheriff Arpaio indicated thim that the prelimiary injunction had no
significant effect on MCSO operations, theis no evidence that Sands attempted
correct Arpaio’s misleading statementgasey. (Doc. 1417 at Tr. 1656:12-1648:7; B
2535 (“During the call, [Sheriff Arpaio] indited that . . . the innctive relief is, in
actual practice, relatively harmless to MCSO field operations.”).)

103. In fact, Chief Sands furthered thatisunderstanding by himself assurin
Mr. Casey that no violations of the prelimipanjunction were occurring. (Doc. 1417 &
Tr. 1680:2-10.)

104. Chief Sands knew thaHSU deputies were transporting unauthoriz
immigrants for whom they had no state chargdCE or the BordePatrol, yet he did
nothing to stop them. (Do&021 at Tr. 356.)

105. Chief Sands testified that he told i€hTrombi to readthe preliminary

injunction but did not knowvhether Trombi did so.
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106. Chief Sands and Chief Trombi continued to receive shift summaries
emails from HSU operations thatdicated if the unit arrestl anyone, for what charge
they were arrested, and the number of pet@eHSU turned over to ICE because theg
were no state charges. (Doc. 1051 at3118:2—-13, 381:19-382:2; Ex. 212 (March 3
2011 email from Lieutenant Sousa to Samu$ @thers explaining thate HSU is turning
over individuals it cannot charge to ICEge alsd&Ex. 2219 aMELC209890-93.)

107. Chief Sands and Chief Trombi alseceived departmental reports afte

HSU interdiction events that describede thime, location, people involved, and

narrative of the event. (Doc. 1051 at Tr.73I3—-24.) Both chiefsvere aware that the
HSU continued to detain persons for whom ¢heere no state charges. Sands also kr
that immigration interdiction operations ¢mued to happen regulg in the HSU after

the injunction. Kd. at Tr. 356:3-7.)

108. Instead of directing the HSU to ceaselsoperations, or at least to condu
them within the boundsf the preliminary injunction, Gaf Sands, together with Sherif
Arpaio, pressured the HSU tachease the number of unauthorizdns they arrested in
their operations. See, e.g.Ex. 2559B at MELCIA0132648.)They were doing this for
the political benefit iprovided Arpaio. $eeDoc. 1017 aflr. 276:16—27713; Doc. 1422
at Tr. 1806:7-10, 1846:12-17.)

d. Chief Sands Failed to Commurgate the Requirements of the
Preliminary Injunction to His Subordinates.

109. Chief Sands spoke to Lieutenant Smumnce a day during this period.

(Doc. 1027 at Tr. 763:25-764:3.) Sands testifthat he told Sousa not to violate th
preliminary injunction. He does not recallvigig him any more specific instruction
(Doc. 1422 at Tr. 1965-67.)

110. Yet, Chief Sands knew that Lieuten&dusa had, or purported to have, i
understanding that the HSU did not need ta @i$epractices to bm compliance with the
preliminary injunction. (Docl1027 at Tr. 707-11, 759-61.)

111. In April, when Lieutenant Jakowicz replaced Lieutenant Sousa as t
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head of the HSU, Chief Sasidiscussed the preliminaryjumction order with Jakowinicz

for only a few minutes and only told him thHa should read it and study it. (Doc. 101

at Tr. 264:5-21.) Sands never mentioned detimg the training scenarios nor that HS
operations were in violation of the injurarti, nor did he mention that the MCSO cou
not detain persons for whom itchao state charge to turn thewer to ICE or the Border

Patrol.

e. Chief Sands Failed to Oversethe Implementation of Training
Scenarios Drafted in Responst the Preliminary Injunction.

112. Chief Sands emphasizes that he shawidbe held in antempt because hed
arranged for Lieutenant Sousa and Sergedmd?do prepare traing scenarios for HSU
deputies concerning the scope of the prelaryrinjunction. (Doc. 1422 at Tr. 1975-78.

113. Yet, Sheriff Arpaio, Chief Sands, amdeutenant Sousa all represented
Mr. Casey that the preliminary injunctiodid not materially affect the MCSO’s
operations, and that such operas did not have to change be in compliance. (Doc.
1417 at Tr. 1680:2—10; Doc027 at Tr. 759-61.) In light of the direction that Casey w
receiving, he did not view the training scanaras more than a prophylactic measu
(Doc. 1417 at Tr. 165Z%eeEx. 2535.) Neither did Sous¢Ex. 2219 at MELC209890.)

114. Further, Lieutenant Sousa testifiecatht was he who directed Sergea
Palmer to create the training scenariosoqDL027 at Tr. 773; EX219 at MELC209890
(“Based on my review of these strings ofais) | believe | initiated this training and wa|
not directed or ordered to by Chief Trbmor Chief Sands.”). Although Sous:
acknowledged that it was gsible Chief Sands directenim to create the training
scenarios, Sousa testified that as he mbered it, he had takethe initiative without
direction from Sands. (Doc. 10at Tr. 779:21-780:15.)

115. In any event, Sergeant Palmer’s tragiscenarios were never complete
and they never went out. {éh Sands was copied on all communications regarding
training scenarios. He was thus aware thattraining scenarios were not being prepai

in a timely fashion and th#élhe scenarios were never completed or promulgated.
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f. Chief Sands Did Not Take Reasnable Steps to Implement the
Preliminary Injunction.

116. In his briefs submitted iconjunction with the eviehtiary hearing, but not
in his testimony itself, Chief Sands argues ti@should not be held contempt because
he would have been fired foloing anything other than what he did with regard to ft
preliminary injunction.

117. It may be that Chief Sands felt presswr was ordered to benefit Sheri
Arpaio and his 2012 electoral chances byinplementing the terms of the preliminar
injunction. In any case, however, he misideast counsel for Arpaio, if not his ow

subordinates, about the actual nature afféct of the injunction on the MCSO’S

operations. As such, he was aware of the @oarder and did not k& reasonable steps

to implement it.

118. A party is liable for civil contempif clear and conwicing evidence
demonstrates that the relevant actor(s) didtake all reasonable steps to comply wi
the Court’s specific and definite orderBalla v. Idaho Stat®&d. Of Corr, 869 F.2d 461,
466 (9th Cir. 1989)Stone v. City & Cnty. Of S,F968 F.2d 850, 856 (9th Cir. 1992
(quotingSekaquaptewa WacDonald 544 F.2d 396, 404 (A Cir. 1976)).

119. For a non-party to be held in contemiptmust either abet the defendant g
must be legally iddified with him.” N.L.R.B. v. Sequoia Dist. Council of Carpenter
AFL-CIO, 568 F.2d 628, 633 (9th Cir. 1977).

120. Chief Sands is in civil contempt for its violation.

4.  Lieutenant Sousa Is Liable forCivil Contempt for Failing to Take
Reasonable Steps to Implemérthe Preliminary Injunction.

a. Lieutenant Sousa Knew the Reliminary Injunc tion Existed.
121. Lieutenant Sousa immed#y read the prelimingrinjunction after it was
sent to him on December 23, 201(Doc. 1027 at Tr. 707—-08.)
122. Lieutenant Sousa came to the conduasiwhich he subsequently share

with Mr. Casey and Chief Sagsdthat nothing about theSU’s operations needed t¢
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change in light of the requirements of the preliminary injuncti¢gpoc. 1027 at Tr. 707—
11, 760-61.)
123. Lieutenant Sousa testifig¢dat part of the reasonrfbis conclusion was that

he believed (erroneously) that once thKU called ICE during an immigratiorn

interdiction traffic stop and IE said that it wanted the MBD to hold the person, the

detention then became ICE’stdetion rather than the MC30 (Doc. 1027at Tr. 775
(“A: The way | believed it was back thenb¢lieved that once | said they wanted hi
and detained him, it was their detention. @ou know that not to be accurate noy
though? A: | know exactly what the judge meant now, it'saoouurate. Q: But backK

then that was your interpretation? A: Yes, ma’am.”).)

124. Nevertheless, such a belief was not reasonable because the authori

described would merely consti€u287(g) authority in alHSU officers, an authority
which was selective even whénexisted within the MSO, and which Sousa knew tq
have been cancelled two years earlier.
1) The Training Scenarios Pepared by Sergeant Palmer
After Discussing the Meaning of the Preliminary
Injunction with Lieutenant Sousa Demonstrate that Sousa

Understood that the Injunction Required Changes to
MCSO Policies.

125. Despite his view expressed to Mr.9eg and Chief Sands that the HSU
operations were not violating the injurmt] Lieutenant Sousdestified that he
recommended the preparation of training sdesdor the MCSO as a whole. Howeve
in light of the fact that hdid not think that the HSU wasaolating the injunction, he did
not see any urgency in doing so. (Ex12at MELC209890 (“I didn’t believe we were

violating the Order, so there was no urgencynjnmind at the time to get the Order ol

’ Lieutenant Sousa testified that hescalspoke with Shdfi Arpaio about the
preliminary injunction and told Arpaio thain his opinion, nothing about the HSU’
operations needed to changeb®in compliance with the @iiminary injunction. (Doc.
1027 at Tr. 708:21-709:17.) He testifiecittirpaio did not disagree with himld( at
Tr. 761:5-762:5.)
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Office wide.”).)

126. He testified that he made theeoenmendation because of his understanding

of the need to halt the largetCSO practice, existing atéhtime, of phoning ICE during
traffic stops in which the MCSO encourgd unauthorized persons—thus violating tf
preliminary injunction. (Docl027 at Tr. 710:11-711:24.)

127. Itis not possible for the Court tosgiern how Lieutenant Sousa thought th
the HSU practice in this reghwas permissible under thjunction, while the larger
MCSO practice was not.

128. Nevertheless, on January 11, 2012eutenant Sousa assigned Serge;
Palmer to begin drafting training scenarios dn e-learning program on the preliminat
injunction. (Doc. 1051 atIT 328:4-17, 329:3-12; Ex. 18Ex. 2536.) This training, if
implemented, would have changed how the&JHfperated. (Doc. 1051 at Tr. 375:7-13.

129. Eight days later, on January 19, 20Bkrgeant Palmer returned a drg
containing four training scernas to Lieutenant SousaAccording to Palmer, thess
training scenarios were “constructed . in.accordance with the many conversatio
[Sousa and Palmer] have had,well as taking into accoutine information conveyed to
[them] both from Tim Casey concernidgdge Snow’s order.” (Ex. 253Bx. 189; Doc.
1017 Tr. at 239-40.)

130. The Court concludes therefore that tiraining scenarios prepared b
Sergeant Palmer are perswasievidence of what, athe time, they believed thg
preliminary injunction required.

131. At least the first two scenarios drafted Sergeant Palmer represent a cleg
understanding of the principles set forththwe preliminary injunctn. For example, the
second scenario involves a fifteen mindtaffic stop in which the passengers a

apparently unauthorized aliens. The steén makes clear that the MCSO deputi

at
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“cannot detain based solely on the reasonable suspicion these passengers may bie ille

aliens,” but rather, the persons must beasdel. (Ex. 2538 at CaseySub000047.) Paln

testified that this was hignderstanding of the Courtarder and that it would have
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changed the way the MCSO had operatedemptist. (Doc. 1017 at Tr. 160, 162.)
132. Lieutenant Sousa similgrltestified that scenari&2 indicated a changs
from existing MCSO policy(Doc. 1027 at Tr. 793-94.)

133. There is no indication in the training scenarios or otherwise that MC

deputies could turn an MCSO stop into BZE stop if they tinely called ICE and
received direction from ICE toke the person into custody.
134. The only possible exceptions scenario #2 are th®set forth in scenario

#3 and to some extent scenario #4. (Ex. 2538.)

135. Scenario #3 incorrectly posited aththe HSU might maintain some

authority to turn persons over to ICE ifeth cited, but did notrrest, unauthorized
persons on state clygs. (Ex. 2538.)

136. Scenario #4 incorrectlgssumed that there was probable cause to bel
that all persons involved in the stop of @mected human smuggling load were involvs
in the crime of human smuggling withoutttegg forth facts suffieent to draw that
conclusion as to each individual pemnsnvolved in the stop. (Ex. 2538.)

2) Other Evidence Undermines Lieutenant Sousa’s

Purported Interpretation of the Preliminary Injunction’s
Demand.

137. In October 2015, during his secomulind of testimony in the evidentiary

SO

14

eve

hearing, Lieutenant Sousa testified that KBasey misguided him concerning the scope

of the injunction. (Doc. 1458 at Tr. 2704-0&e, e.q.Ex. 2219 at MELC209889
(“Based on sitting through the Civil Contempt@burt Hearing in April of this year and
listening to all testimony, | got the sense T@asey was telling us what we wanted
hear; not what we meled to hear.”).)

138. Nevertheless, Lieutenant Sousa'stimony was that, after reading th
preliminary injunction and discussing it wilr. Casey, it was he who told Casey th
the HSU was not violating the terms of fhreliminary injunctionnot vice-versa.

139. Lieutenant Sousa further testifiedathMr. Casey never used the tern

“arrest or release” in discussing the couprsliminary injunction ader with him. (Doc.
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1458 at Tr. 2705-08 But Sousa’s testimony is not omtsistent with Casey’s testimonyj.
Casey testified that he did not immediatdigvelop the “arrest or release” rubric, but
rather developed it shortly after the issuaotthe preliminary injaction to more simply
explain the concept involved to MCSO leadep. (Doc. 1417 atr. 1647.) According
to Casey’s contemporaneous time records)abkieconference he had with Sousa on the
topic of the preliminary injunction waen December 30—only one week after the

injunction was issued. (Ex. 2533.)

140. Nonetheless, even if Mr. Casey cidt use the exact “arrest or releass

1%

—+

rubric in describing the terms of the prelirmrg injunction to Lieuteant Sousa, Sergean
Palmer’s training scenario #khdicates that the basimeaning of the preliminary
injunction was communicated ousa very early on.

141. Moreover, Lieutenant Soastestified that he called Mr. Casey within |a
week of receiving the Court’'s preliminaryjumction and told himhis theory about an
MCSO stop becoming an ICE stop if ICEsuM@mely contacted and direction was timely
received. He testified that Casey never toich this was an ingoect understanding.
(Doc. 1458 at Tr. 2705ee alsdEx. 2219 at MELC209889.) Awmentioned, however, in
his April testimony, Sousa had testified thlais was his understanding, not that he had
confirmed it with Casey. (Doc. 1027 at Tr. 775.)

142. Further, even if Lieutenant Sousasupposed understanding had begen

correct, it would not permit theSU to hold persons after IGtad refused them so that it

could locate another federal agency to take them from the MCSO. Sousa, nonethele

knew the HSU engaged in this practi¢®oc. 1027 at Tr. 720-21.)
143. Nor would it justify the H8'’s practice of taking all persons detained in|a

suspected human smuggling laatb custody for questioningSousa also knew that thg

U

HSU engaged in this practice.
144. Sergeants Palmer and Trowbridge ipeledently related that, pursuant to
the instruction that theyeceived from Chief Sands andeutenant Sousa, the HSU

detained everyone in human smuggling kaehd took them to the HSU offices evan
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when they did not hee probable cause to believe tlsaime of them had committed
state crime. (Doc. 1017 &t. 172—77, 246-49; Doc. 102k Tr. 430-33451, 454-55;
see, e.g Ex. 2219 at MELC209796 (“Sandsidainderstanding of the court order w3
that it meant MCSO was natllowed to detain peopléor being undocumented bu
MCSO could still hold them for questioningitifwas trying to builda case against humat
smugglers.”);see alscEx. 2219 at MELC20978B-92 (“I [Palmer] was told[] if we have
indicators of human smuggling, um, we a®wed to continue asking questions ar
furthering investigation in # detainment so long as we are moving forward in t
regard.”); Ex. 2219 at MIEC90789 (Sergeant Trowbridge discussing the contint
guestioning of detainees by the MCSO or by ICE).)

145. The interview process conducted a¢ tHSU offices could take anywher
from a few to several hours. (Doc. 101Tat175:17-176:1, 176:17-20.) If, during th
interviews, a basis was discovered to brsigte charges against such persons, s
charges were brought. If no basis was discaligleen MCSO offices would call ICE or
the Border Patrol to arrangedeliver such persons to themd.(at Tr. 176:2-16.) They
would further make Lieutenant Sousa awarsuwgh transfers of non-chargeable persa
to ICE or the Border PatrolId at Tr. 178.)

146. Thus, there is simply nevidence that thelSU ever made any detentions (¢
the type that Lieutenant Sousa claimed he lbg Mr. Casey. Thevidence is to the
contrary.

147. Nor does Lieutenant Sousa’s supmbaederstanding appear within th
scenarios prepared by Serge&almer after “the many nwersations” Palmer had with
Sousa on the topic. (Doc. 1017 at Tr. 289—Ex. 2538; Ex. 189 It is in fact
inconsistent with Palmies scenario #2.

148. Nor is Lieutenant Sousa’s Octobestimony consistent ith his own April
testimony in which he indicated that while did not believe the HSU was violating th
injunction, he did believe #t other MCSO deputies mayveadone so by phoning ICE

during traffic stops in which they encountrenauthorized persongDoc. 1027 at Tr.
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710:11-711:24.) If, as he testified, thissmhe reason he believed all MCSO office
should receive training on thereliminary injunction, it is inconsistent with his lateg
testimony that it was permissible for MCSO members to make calls to ICE duri
traffic stop.

b. Lieutenant Sousa, Regardless dflis Implausible Interpretation

of the Preliminary Injunction, Allowed the HSU to Contravene
the Court’s Order.

149. Although Lieutenant Sousa did take step prepare what he considered
be prophylactic training scenarios, he téstifthat he did notansider such training
urgent, and his actions belie any urgency.

150. Lieutenant Sousa never made a coteckreffort to bring the training
scenario project to a conclusion during theafithree months he remained at the HS
although he did remind Lieutant Jakowinicz and SergeaRtalmer of its pendency
before his departure.

151. Lieutenant Sousa was awankthe preliminary injuniton and its terms, and
he was the commanding officer of the HSl#t he did not take reasonable steps
implement the preliminary injution within the HSU, he dishot set forth the nature of
the HSU’s procedures to higttorney in order to deteine whether they required
adjustment, and he did niatke action to understandetimjunction’s true scope.

5. Chief Maclintyre Is Not Liable for Civil Contempt.

152. Chief Maclintyre was initially Mr. Csey's point of contact on the
Melendrescase. (Doc. 1417 at Tr. 1618; 1422Tat 1904:17-1905:3.) Casey testifie
that Macintyre was a trusted member ofeff Arpaio’s executive staff, and Arpaid
liked to solicit Macintyre’s opinion on legahatters. (Doc. 1417 at Tr. 1635.) Afte
Maclntyre was replaced by Chief Sands as phincipal client contact, Arpaio aske
Casey to keep Macintyre the loop on the case; Casdyl so as a courtesyld( at Tr.
1633-35.)

153. Chief Macintyre agrees with Mr. Casagd Sheriff Arpaio’s description of
his role and relationship witArpaio in this respect. (@. 1422 at T. 1868:10-1870:3;
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see alscEx. 2219 at MELC209813Ex. 32 at 13 of 53 (“Inmy capacity as the Deputy
Chief, Custody Bureau @nfor the MCSO . . | work as needed ih attorneys for the
Maricopa County Attorney’©ffice and/or Outside Counsel in their defense of ci
litigation matters pending in @& or federal courts againSheriff Joseph M. Arpaio
and/or the MCSO.").)

154. With the possible excéipn of Sheriff Arpaio, Chief Macintyre was a
aware as anyone that Arpaad the MCSO were in constanolation of the preliminary
injunction during its pendency.

155. But there seems to be no dispute that Chief Macintyre had no comrn
authority by which he could implement the orderd/ielendreswith the MCSO patrols.
(Doc. 1495 at Tr. 3666.)

156. Thus there is an insufficient basis which to find that Chief Macintyre
had sufficient personal responsibility for implementing the prelimimgmnction. He is
therefore not liable for civil contempt for faigy to take reasonabgteps to implement it.

B. The MCSO's Failure to Follow the Preliminary Inj unction Harmed Members
of the Plaintiff Class.

157. During the period that the preliminary injunction was in place, the MC
continued its immigration interction operations. As a relwf its street interdiction
operations, and in violation dlfie preliminary injunctionthe HSU detained and turne
over at least 157 persons whom it could notgador violating any state or federal law
to ICE and/or the Border Ral. (Doc. 1051 at Tr. 384-14, 386:16—-22Ex. 208; EX.
209.)

158. The HSU also continued its workplaeaforcement and other operation
After such operations, and in violation d¢iie preliminary injunction, it arrested
detained, and transported additional memluérthe Plaintiff clas to ICE and/or the
Border Patrol when it could not charge thg®ople for committing any state or feder
crime.

159. The MCSO did not keep records persons whom its regular non-HSU
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patrol officers detained and turned ot@tCE. (Doc. 1353 at Tr. 9-10.)

160. Nevertheless, Lieutenant Sousatifeesl that it was a common occurrenc

to hear deputies from District Il call fedérauthorities concerning the referral of an

unauthorized immigrant to them(Doc. 1458 at Tr. 2610-12ee alsoEx. 2219 at
MELC209810.)

161. During the period that the preliminary injunction was in place, the MC

used pre-textual traffic stops to examinpesison’s citizenship and enforce federal ciyi

immigration law. The MCSO used race @se factor among others in determinin
whom it would stop, regardless whom it ultimately arrestednd/or detained. As 3
result, the MCSO stopped members of therfifaiclass who were authorized residen
of the United States thatwould not have otherwise haglounds to stop if it complied
with the preliminary injunction.

162. Further, the MCSO detasd persons for unreasdm@ periods of time to
investigate their immigration status. (Doc. 579.)

163. Defendants’ violation of the prelimamy injunction therefore resulted i
harm to many class members who were dethwhen they otherwise would not hay
been regardless of whether thegre ultimately transferred to ICE or the Border Patro

164. Plaintiffs do not allege that Defendantontinued to enforce federal civi
immigration law after this Court issued fiadings of fact and @nclusions of law on
May 24, 2013. (Doc. 579.)

THE MCSO FAILED TO COMPLY WITH COURT RULES, DISCOVERY
OBLIGATIONS, AND COURT ORDE RS REQUIRING PRODUCTION
(COUNTS TWO AND THREE OF THE ORDER TO SHOW CAUSE).

165. Sheriff Arpaio admits thdte is in civil contemptor the MCSO's failure to
provide recordings, documents, and other targtieins that were requested by Plaintif
prior to the underlying trial in this matte (Doc. 1027 at Tr. 626:6—-627:10, Tr. 627:16
19.)
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166. The Court so finds.

167. Chief Macintyre, who was also noticad a possible non-party contemnor

on this count of the Order to Show Causes watside counsel’'s chief client contact

the start of this litigation. It was to Macymé that Mr. Casey sent Plaintiff’'s origina|
demand to preserve documents and tangibtes. (Doc. 1417 at Tr. 1618:18-21; EXx.

32, Doc. 235-1 at 21.) Maclintyre denkas personal liability for civil contempt.

168. The original preservation letters werensby Plaintiffs to the MCSO on or

about July 21, 2008.Those letters requested thae thICSO “preserve all documents,

including but not limited to all electronicallyosed information (“ESI”) that are relevant

to” or resulting from specifically enumeratéctime suppression operations” and futu
such saturation patrols that wehe focus of the underlyingusuit in this case. (Ex. 32
Doc. 235-1 at 23-24.)

169. In Mr. Casey’s email of the same détansmitting the preservation letter t
Chief Macintyre, Casey directed Macintyre“fp]lease make certaithat the appropriate
person at the MCSO knows to KEEP ANDPFERVE the attachddsting of categories
of information.” (Ex.32, Doc. 235-1 at 21.)

170. Chief Macintyre testified that at thene he may not have known who tha
appropriate person was. (Ddet22 at Tr. 1901-03.As a result, he apparently sent th
preservation letter to no on&lacintyre’s failure to send éhpreservation letter to anyon
Is sufficiently blameworthy to merit sation against Defendants. However, tf
preservation order was not a Court ordand therefore failure to appropriatel
communicate the litigation hold doaet merit a finding of contept against Maclintyre.

171. In addition to the litigation hold deman@]aintiffs’ counsel sent, at the
same time, a largely identicalizona Public Records Acces&t request to then Captair
Paul Chagolla. Captain Chagolla directtywarded the Request to Lieutenant Dor
Culhane—then the director tife MCSO Legal Liaison Office(Ex. 32, Doc235 at 31
5)

172. Lieutenant Culhane avedethat she treated the request as a “litigati
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hold” and instructed the “appropriate unitghan the MCSO to kep and preserve al
electronic and hard copy documents preparetthenfuture that wereesponsive to [the]
request.” (Ex. 32, Do@35-1 at 32-3317.)

173. In February 2009, Plaiiffs followed up the peservation demands with
broad interrogatories and document prdiuc requests seeking any documents
tangible things referencing MCSO traffgtops, created during MCSO traffic stop
resulting from MCSO traffic stops, or gimgy an officer’'s discretion during MCSQC
traffic stops. (Doc. 65 at 5 I 1Bpc. 843 at 9 n.3.) Exangd of the relevant discovery
requests are cited in the Order tm®hCause. (Doc. 880 at 18—-20.)

174. Mr. Casey relayed these interrogatotieshe Legal Liaison Office. (Doc.
1417 at Tr. 1620.) Accordinto MCSO procedure, litigat discovery requests wers
handled by that office.

175. At some point, because of Mr. Cg&eperception that the Legal Liaisor
Office did not timely respond to the discovesquests, Casey asked Chief Sands if
could directly contact Lieuteant Sousa regarding requefsts materials and information
that he thought would be atettHSU. Sands authorized sudinect contact with Sousa
(Doc. 1417 at Tr. 1618-19; Dot027 at Tr. 662, 664, 777.)

176. It remained Mr. Casey’s impressiomaththe Legal Liaison Office handled
the document requests witrspect to the MCSO as a whohejt Casey was authorized t
inquire directly with Lieutenat Sousa where document regsesertained to the HSU
(Doc. 1417 at Tr. 1619-20.)

177. By the fall of 2009, Mr. Casey and/tire Legal Liaison Office had made
large number of requests from Lieuten&@dusa for documents and other materi
responsive to discoverySée, e.gEx. 32, Doc. 235-2 at 3 1 5-8.)

178. At that time, however, Plaintiffs sicovered that Defendants had destroy
their individual stat sheets pertaining to H8perations despite the preservation ord
Lieutenant Sousa testified that hed dnot know about theMICSO’s preservation

obligation and the necessity pfeserving documents antéms until after Plaintiffs
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discovered that the HSU had destroyed thesstaéts. (Doc. 1027 at Tr. 662, 765—67.)

179. If Lieutenant Sousa had nloéen previously aware ahy order or direction
to preserve materials reldtéo HSU operations, then ptesably neither had any HSU
staff member.

180. On December 8, 2009, in responséi® apparently new knowledge of th
preservation order, Lieutant Sousa sent out an inaccusatearrow description of it to
HSU staff. The email limited the scopetbt types of materials HSU deputies shou
save to “all incoming and outgoing emails flh@ference any operations we are runnif
for the purpose of future litigation.” (EX16.) The directive said nothing abol
retaining recordings, repordpcuments, identifications, licea plates, personal property
or other items seized from members of the Plaintiff claSead.)

181. Lieutenant Sousa acknowledged tlia¢ process for communicating an

generating responses to discgveequests “could have been a lot better” at the H$

(Doc. 1027 at Tr. 778-79.)

182. When Lieutenant Sousa received a ov&ry request, responses to su(
requests were not logged proper(fpoc. 1027 at Tr. 664, 778.)

183. Lieutenant Sousa did not personalgquest that individual HSU deputie
search for responsive documents and itemst ddbhe search the files or computers
other HSU personnel for such responsieeuments. (Doc. 1027 at Tr. 673.)

184. While Sousa testified that he believesdirected his sergeants to search f
such responsive documentsl.), Sergeant Palmer testifi@al the April 20L5 evidentiary
hearings that he was never requested to séarchdeo or audio reordings prior to May
2014° (Doc. 1017 at Tr. 229-30.)

185. Sergeant Trowbridge testified simihatio Sergeant Palen. (Doc. 1051 at
Tr. 457-59.)

186. Lieutenant Sousa testified that tite same time that he was fieldin

_ ® It is nevertheless clear that Sergeant falmas earlier asked to search at leg
%slozwri Aflges for materials relevant to HSperations. (Ex. 32Doc. 235-2 at 14-15
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discovery requests from Mr. Casey, he wa® dielding many requests from the Publ
Information Office within theMCSO for information regarding immigration operatior
and arrests. (Dod.027 at Tr. 664—655ee alscEx. 2559B; Ex. 261 at MELC1337434—
36.) He was also under pressure from Bhérpaio to produce high numbers o
immigration arrests.

187. Lieutenant Sousa did notdehe was given adequatesources by the chair
of command to deal #h the various discovery and imfoation requests and at the san|
time supervise HSU operations. (Doc. 10a7 Tr. 665-66, 76; Ex. 2561 at
MELC1337434-36.)

188. Lieutenant Sousa left the HSUdo to SWAT in Apil of 2012.

189. When Lieutenant Sousa left the HSt# instructed Lietenant Jakowinicz,
his replacement, merely that HSU members tioasihve emails pertaining to operation
(Doc. 1051 at Tr. 367, 392-93.) Sousa gaaiowinicz no instructions regardin
recordings, other documents, arits seized during HSU detentions.

190. Sergeant Palmer similarly left the HSK the late spring of 2012. (Doc
1017 at Tr. 166.)

A. The MCSO Failed to ProduceRecordings of Traffic Stops.

191. Despite Defendants’ failure to providayarecordings to Plaintiffs prior to
trial, MCSO members had been videotapiraffic stops with their own equipment prio
to 2009. (Doc. 1027 at T6.75; Doc. 700 at Tr. 5&ee, e.g.Ex. 154 at MELC098129.)

192. By late 2009, the MCSO was issuibgdy video cameras to HSU membe
to record their traffic stops(Doc. 1017 at Tr149, 229-30; Doc. BY at Tr. 675, 683;
Ex. 43; Ex. 44; Ex. 154.)

193. Upon the MCSO'’s issuanagf cameras, LieutenarfBousa orally issued g
standard operating protocol that directed HB&mbers to record and maintain all vide(
of their stops whenever possibléDoc. 1027 aflr. 684-85, 703see alsdDoc. 1017 at
Tr. 197.)

194. HSU members were issued variousvides for recording their contact$
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including body cameras, eyeglass camenag,cameras mounted on a dashboard. (Dpc.
1017 at Tr. 195, 230; Doc. 1043 at Tr2881-25; Ex. 43; Ex44 at MELC004763-64.)
195. HSU deputies’ recordings were transéel to CDs and stored in individual
binders—one for each deputy—in HSU officesretained on an exteal hard drive at
the HSU. (Doc. 1017 at Trl94; Ex. 44 at MELC004764see alsoEx. 154 at
MELC098109, MELC098111, MELC098106.)
196. As of May 9, 2011, the HSU supplented Lieutenant Sousa’s earlier ora

directive with a written policy @t required HSU officers to turin recordings of traffic
stops that might be evidenae any proceedings. (Doc027 at Tr. 677-82Ex. 169 at
MELC114964-65.)

197. The MCSO also issueddeo recording equipment to other deputies, units,
and divisions. (Doc. 700 at Tr. 57.)

=R

198. The MCSO generally had no regulatiomspolicies governing the use 0
video cameras. (Doc. 1017 at Tr. 52, 812.10The MCSO neveissued instructions
about how to handle recordings or otleridence, nor did itssue any instruction
forbidding deputies to keep recordingsitems of evidence in their homesld.(at Tr.
80-81.)

199. Nor were there systems in place witkive HSU to track, collect, review, of
store those videos. (Doc. 1043 at Tr. 883:8-13.)

200. In addition to video recording devigethe MCSO issuedudio recording
devices to almost every ddgu (Doc. 700 at 63, 65ee e.g.Ex. 154 at MELC098111,
MELC098113, MELC098085, MELGB083, MELC098126 MELC098064,
MELCO098104.)

201. Prior to May 2014, there was no depaent-wide policy that governed thg

U

collection and cataloguing of recondis made with such devicesSeDoc. 700 at Tr.
63:18-25.)
202. A number of HSU deputies used théligital audio recorders to record

interviews from passengers in traffic stopsjakhwere downloaded to CDs. (Ex. 154 at
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MELC098111, MELC098085, MELC098076-77.)

203. Sheriff Arpaio testified that he wanever asked to look for recording
before trial. (Doc1027 at Tr. 607-08.)

204. Although Chief Trombi directly supeised all of the MCSQO’s patrol
operations including those of the HSU, he textithat no one ever asked him to look fq
videos, documents, or anything else that migltresponsive to Plaintiffs’ discover
requests. (Doc. 1017 &at. 100-01, 148.)

205. Moreover, Chief Trombi testified heas not aware at the time that th
HSU had binders containing video recordinfi$raffic stops. (Doc. 1017 at Tr. 101.)

206. Sergeant Palmer testifigtiat prior to May 2014although he knew that
recordings existed, nobody had ever asked higatber them. (Doc. 1017 at Tr. 229.)

207. Sergeant Trowbridge likewise testifiedatthe received no request to gath
videos at any time from 2009 through 2013. (D851 at Tr. 458.) He was not asked
gather any videosntil May 2014.

208. The MCSO produced no videos to Rl#fs prior to trial in July and
August 2012. (Docl417 at Tr. 1620.)

209. After trial, “[ijn June of 2014, HSU and CEU psonnel went back to

[former HSU offices] to clear out any remainieguip[ment], case files, [etcetera].” (EX.

43 at MELC104078.) In additioto finding “many lmxes containing detective’s copie
of cases,” they also found “loose CDsld.] The 1451 CDs principally contained audi
interviews of persons detained from humamuggling loads and a few videotapes
traffic stops conducted by Deputy Armendarild. &t MELC104079.)

210. Several months later, the MCSO coneactan additional sech of former
HSU offices. In that search, investigatassirid, among other things, 578 compact dis
(Doc. 1633 at 3.)

211. An additional CD was found a few dalgder in the Roeser Building. (Doc
1633 at 3.) These discoveries subsequdrglyame the partial subject of 1A #2015-01

discussed below.
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212. ltis not clear to the Court whethercéurecordings have yet been provide
to Plaintiffs.

213. In the spring of 2014, the Phoenixliee Department responded to a c3
concerning Deputy Charley Armendariz, whas a significant MCSO witness in th
underlying trial.

214. On May 1, 2014, a search was coatkd of Deputy Armendariz’s home.

215. In addition to confiscated propertgee infraPart I.C, the MCSO also
discovered in Deputy Armendariz’s possessiausiands of video clgof traffic stops
that Armendariz had conducted during the qekrielating to the Plaintiffs’ claims. (Doc
700 at 50.)

216. By the May 14, 2014 court hearing tre matter, the MCSO had reviewe
some of the Armendariz videos whichvealed what the MCSO characterized
“problematic” activity by Deputy Armendariz during traffic stops. (Doc. 700 at 91.)

217. In that hearing, the MCSO also ackvledged that other officers mad
recordings which were not regulated, trackardkept by the MCSO. The MCSO did ng
disclose the HSU's practice of recording stamtil after the Armendariz videos came |
light. Thus, the MCSO had @duced none of the video aaddio recordings that were
responsive to Plaintiffs’ discovery requests.

1. The MSCO Violated the Court'sMay 14, 2014 Order to Quietly
Gather Recordings Responsive telaintiff's Discovery Requests.

218. At the hearing, the Court discusseé tossibility that reordings made by
officers other than Deputy Armendariz mighs@lreveal problematic activity, and tha
other officers would be unlikelyo turn in such ecordings if that were the case. T
Court discussed the need toximaize the MCSQO's ability to teieve such recordings ang
to develop a plan for how that might effieely be done. (Doc. 700 at Tr. 59-63.)

219. The Court issued instructions thaetMCSO was to formlate, with the
Monitor's approval, a plan to quietly gathesponsive recordings made by the office
(Doc. 700 at Tr. 59-63.)
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220. The Court also discussed whath¢he MCSO should assign thg
investigation of the issues arising from thesaterials to a separatgency or a third
party in light of the potential conflict ohterests arising from the discovery of th
material. (Doc. 1027 at Tr. 638# Doc. 1043 at Tr. 971-72.)

221. The MCSO declined to refer any followp investigations to a third party
and chose instead to conduct its own invesiogps. The MCSO acknowledged that i
internal investigations arisg from these matters would b@stly reviewed by the Court
and its court-appointed Monito (Doc. 1017 at Tr. 14-1Roc. 1027 aff’r. 636-37.)

222. Sheriff Arpaio agreed that he woutdoperate fully withthe Monitor and
not withhold any information frorhim. (Doc. 1027 at Tr. 57p Chief Deputy Sheridan
did the same. (Doc. 1043 at Tr. 826—-27.)

223. The MCSO violated the Court’s ordersatisame day. That afternoon, th
MCSO scheduled a meeting with the Monitoratove at an agreedpon plan to collect
the outstanding video recordings. Priorthat meeting but aftethe Court hearing,
Sheriff Arpaio and Chief Deputy Sheridan halaneeting with theilawyers in Arpaio’s
office. (Doc. 1043 at Tr. 828-29.) W.ithoaonsultation with t Monitor, Sheridan
directed Chief Trombi to send an email2Zé MCSO division and bureau commande
directing them to gather video redongs from their personnel.ld( at Tr. 830, 856-59;
Doc. 1027 at Tr. 610; Doc. 8G& Tr. 59:20-22; Ex. 38.)

224. In the following meetingvith the Monitor Team tht afternoon, the MCSO
agreed on a plan in whichetMCSO internal affairs officerwould individually identify
and question—without advance warning—thagécers most likely to have videos
relevant to this lawsuit andgeire them to turin the recordings(Doc. 1043 at Tr. 840—
41, 934-35). Chief Deputy Sheridan did tedt the Monitor Team that he had alreac
directed Chief Trombi to sendeéhmass email to MCSO commanderil. &t Tr. 840:21—
24.) To the extent that Shean represented to the Monitor Team that the MCSO had
yet taken steps to collect the videos, &feers statement téhe Monitor Team was
inaccurate. (Doc. 1014t Tr. 116:6-9.)
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225. As a result of Chief Trombi's emtaany officers who might also have
recorded themselves in piematic activities were informenh advance that the MCSC
was collecting such recordings. Thus, #pproach agreed upon between the MCSO ¢
the Monitor was not possible. (Doc. 1043 at Tr. 840:18-20.)

226. Immediately after this meeting, @&fh Deputy Sheridan met again witl
Chief Trombi and attorney M<hristine Stutz. (Doc. 104& Tr. 844:13-16, 856:7-13.

And

During this meeting, Trombi told Sheridghat he had already sent the email, per

Sheridan’s instructions.Id. at Tr. 847:12-17; Doc. 1017 at Tr. 115.)

227. Chief Deputy Sheridan callehe Monitor after thisneeting, around 5:15 in
the evening. (Doc. 1043 atr.T848:16-20.) In that telephone call, Sheridan made
false statement to the Monittrat Chief Trombi sent the email without his knowledd
(Id. at Tr. 848:24-849:2.)

228. Chief Deputy Sheridan testified at teeidentiary hearing that his stateme

to the Monitor was not a fge statement, even thoudie knew when he called the

Monitor that he had ordered Chief Trontbi send out the email and that Trombi hd
done so. (Doc. 1043 at T849-51.) Sheridan nrdained, “[J]ust beaase | told him to
send an e-mail doesn’'t mean that | knew he had already sentdt.at (Tr. 850:4-5.)
Sheridan denied that his statement could il fanderstood to meathat he was not the|
one who directed Trombi to send the emaldl. &t Tr. 850:15-25.)

229. This attempted explanation seekstiast the meaning of words beyon(
their reasonable usage. Chief Deputy ®laer was intentionallyuntruthful to the
Monitor.

230. Chief Deputy Sheridan wrote a letteattsame night, Mag4, 2014, to the
Monitor. (Doc. 1043 at Tr. 853:20-23.) Imathetter, Sheridan an intentionally and
untruthfully stated that neithdre nor Chief Trombi remembest who directed Trombi to
send the email, and that Trombi stated isaecollective decision of all partiesSe id.
at Tr. 853:20-855:9, 856:14-20.)

231. In the hearing, Chief Depy Sheridan similarly &ified that “his best

_42 -

the

e.

174

d




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

recollection at the time” was that it was a eotive decision of all parties. (Doc. 1043 at
Tr. 855:15.) He gave thissemony even while acknowledgrthat at five o’clock that
afternoon Chief Trombi and MStutz reminded him that he had issued the order. Again,
this explanation is neitheredible nor persuasive.

232. Chief Trombi himself testified that @f Deputy Sheridan’s statements to
the Monitor regarding who issued the direetare not accurate. ¢©. 1017 at Tr. 114—
16.)

233. Sheriff Arpaio did not dicipline Chief Deputy Shelan or Chief Trombi
for violating the Court’'s Mg 14, 2014 orders. (Doc. 20 at Tr. 633:17-19, 635:19+
22.).

234. Nevertheless, at some point, the MC8@ conduct an internal affairg

investigation into the matter. Sheriff Aipadelegated to Chief Olson, Chief Deputy

Sheridan’s subordinate, the responsibility of making the disciplinary decision. (Doc

1458 at Tr. 2559.)
235. Chief Deputy Sheri@h admits that his instruction to Chief Trombi violated
the Court’s orders. (Doc. 1048 Tr. 830, 841.)
236. Sheriff Arpaio admits he was part tfe decision to have Chief Trombi
send out the email and he did not object teeCBeputy Sheridan giving the instruction.
(Doc. 1027 at Tr. 575-76.)
237. Both Sheriff Arpaio andChief Deputy Sheridan hawagmitted that they are
in civil contempt for the violation of that order.
238. The Court so finds.
2. The MCSO Destroyed ManyResponsive Recordings.
239. The day after the May 14 hearing,r§=ant Mike Reese of the Interna

Affairs Division took possession of all afie remaining binders in HSU custody that
contained DVDs of video oerdings of traffic stops(Ex. 44 at MELC004764see, e.g.
Ex. 154 at MELC098106VIELC098071, ME.C098087.)

240. Because the MCSO could not “takeckathe memorandum sent out by
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Chief Trombi, the MCSO proceeded to attertgtcollect the videotapes in the survg
method that Chief Deputy Sheridardi@irected Trombi to initiate.

241. The MCSO command staff sent severdlofe-up emails to patrol division
and posse members that thezetd disciplinary action fonon-compliane with Chief
Trombi’s collection efforts.(Doc. 1043 at Tr. 873—74.)

242. As of March 20, 2015, ten monthddg the MCSO still had not receiveq
responses from all personnel directed t@oasl regarding video recordings. (Doc. 104
at Tr. 874-75, 881see alsdoc. 755 at 6 n.2.)

243. Those video clips that the MCSO turneder to the Plaitiffs during the
discovery process leading up to the evidagtihearing were compiled and set forth
Exhibit 214.

244. The results of the Trombi surveyrdenstrate that many recordings we
made and destroyed miug the period of thereservation order.

245. The Court further finds for the asons below that many responsiy
recordings were destroyd&dth intentionally and otheise by MCSO officers.

246. When Lieutenant Sousa receivéide May 2014 direction from Chief
Trombi requiring him to turrover all of his recordings wolving interactions with the
general public, he submitted approximatelyH2BU stops which werstill on his laptop.
He is certain that he participated in “far i@bstops than that. (Doc. 1027 at Tr. 697-9
see alsdEx. 164.)

247. Lieutenant Sousa is aware of pmrs within the MCSO who did not
comply with Chief Trombi'directive at all. (Doc1027 at Tr. 695-96.)

248. Lieutenant Sousa concluded that ituslikely that all outstanding videos
were collected. (Doc. 1027 at Tr. 697.)

249. Sergeant Palmer stated that he fredjyedestroyed video recordings h
made of his HSU interactions with the publi®oc. 1017 at Tr. 1® Ex. 176 (“I did not
record traffic stops routinely from beginnitg end, and | did not routinely impound o

otherwise administratively retain recordadffic stops that did not somehow prese
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themselves as being significant, eithesnsining from a legal matter or an anticipate

complaint.”); Ex. 154 at MELQ98109 (noting his deletion 6imultiple videos of traffic
stops based on persosalbjective reasoning”).)

250. Others did the same. Sé¢e, e.g. Ex. 154 at MELC098129 (Deputy
Templeton: “l would delete the unnecessangio/video files directly from the Scorpiof
body camera.”); Ex. 154 at MELC098126 (@p Silva: “Theserecordings did not
contain any evidentiary value $alid not copy any of théootage to CD/DVD and place
into the HSU files.”).)

251. Further, rather than making DVDs afl of their recordings, other HSU
personnel downloaded the recorgl to their own flash drives external hard drives, of
they left the recordings otie recording devicewhen they returnethe devices to the
HSU. (Ex. 154 at MELC098®#77, MELC098128VIELC098120.)

252. Further, not counting thever 4300 video clips retrieved from Deput
Armendariz’s garage, (Doc. 1465 at Tr. 1425294 and the over 200fAdeo clips still in
the binders in the HSU, thedmbi survey method was réilzely unproductive, resulting
in 2163 video clips for the @ére remaining MCSO during threlevant period. (Doc. 755
at 2-3, 6.)

253. Chief Trombi's email survey methogrovided advanced warning thg
videos would be collected and thus resuitethe destruction gbroblematic videos.

254. When the MCSO sought to retrieveeoedings through the Trombi survey

many HSU officers claimed that despite tHeective to record their traffic stops

whenever possible, they did not record their stops. (D&Z &0Tr. 702—-03; Ex. 154 af

MELCO098111 (Quintero, very few reabngs), MELC098106(Ochoa, very few
recordings), MELC098095 (Martz, two recordings, one iR2009 and oa in 2013),
MELC098085 (Komorowski, no recordings), MELC0980@2adrid, no recordings),
MELC098058 (Brockma, no recordings).)

255. The Court does not find it credible that all of these HSU deputies mad

kept very few recordings (or none) despite divective that they st record their stops

- 45 -

d

~—+

e Ol



© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

whenever possible.

256. Because its initial review of the Armendariz videotapes indicated
“problematic” activity, the MCSQeviewed the video clipd determine whether they
contained evidence of probleti@aactivity by MCSO employeeslf they did, the initial
reviewers referred the video clips to acaedary review by MCSO lieutenants tp
determine whether an internal affamsestigation should be initiated.

257. As of October 2014, the review tiie 2163 video clips provided by thg

1%

entire MCSO in response toetiirombi survey resulted in the referral of only 30 vid

D
o

clips for secondary review amesulted in only six IA investigations. (Doc. 755 at 6.)

258. By way of comparison, the review tfe approximately 6700 video clips

v

received from Deputy Armendariz or the HSQuked in the referral of 370 video clip

UJ

for secondary review and ultimately rdsd in 33 I|A investigations. Thus
proportionally, the review of the video cligrom the Trombi suey resulted in about
one-fourth as many referrals to secondaeyiew, and about one-half as many IA
investigations, as did the review thfe Armendariz/HSU video clips.S¢eDoc. 755 at
3.) This suggests to the Court that the ofSamight have been selective about the clips
they turned in or might have simplyali@ed to turn irresponsive clips.
259. The Court finds that at least some officdexlined to submit some or all of their

responsive video clips out of fear or bélikat the clips would reveal problemati

)

conduct.
B. The MCSO Failed to Produce Documents

260. Although prior to trial, Defendantdid turn over numemus documents to
Plaintiffs, Defendants did not request docuradrim some of the persons most likely to
have them.

261. As has been noted above, Sherlffpaio, Chief Trombi, Lieutenant
Jakowinicz, and Sergeant Trowbridge all tedlifibat they were nasked to search for
responsive documents prior taatr (Doc. 1017 at Tr. 10@4, 148; Doc. 1051 at Tr.
391:12-19, 446, 458, 461; Doc. 1027 at Tr. 607-08.)
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262. On their June 2014 ratu to the HSU's former offices at Enforcemer
Support, the MCSO found, in addition #®s and audio recordings, “many boxg
containing detective’s copies oéses.” (Ex. 43 at MELC104078.)

263. In November 2014, Chief Deputy Skdan again instreted HSU deputies
to search former HSU officesAfter that search, Mr. Cagénformed the Court that new
evidentiary items that were Bky responsive to Plaintiffspretrial discovery requests
including an additiorla22 boxes of reports, had bektated in the old HSU officés.
(Doc. 788 at 2.)

264. The MCSO'’s discoveries in Novembegsulted in 1A #2015-018 through
IA #2015-021 see infraPart 111.B.4.

265. Mr. Casey provided Plaintiffs with ¢hincident reports found in the 21
boxes. There were 124 reports that Plaintfése not given prior ttrial. (Ex. 215.)

266. On February 12, 2015, the Court isswadorder requiring Defendants t
provide additional discovery in this matte All responsive documents were due [
February 27, 2015. (Doc. 881.)

267. Captain Skinner testified that he issuetérnal orders whin the MCSO to
comply with the Court’s Febrmya 2015 discovery orders.

268. Lieutenant Sousa, however, testifie@tthapparently despite these ordef
he was not asked to search foy ah the ordered discovery.

269. Captain Skinner and attorney Ms. Matl lafrate searched for Lieutenar
Sousa’s documents the day before Sousatpemed deposition togkace in mid-April
2015. (Doc. 1027 at Tr704-05.) Even then, Souskes not believe that anyon
searched the desktop computes used at the HSU, evdhough he believes tha
documents would likely be theras well as in the buffalo ishe that lafrate copied.Id.
at Tr. 705.)

 Mr. Cas%/ was then withdrawing fronrtleer representation aie Sheriff. The
Court ordered Casey to determine if aaf those recordings and other materig
identified b?/ Casey had beene;lzrousl identified or providetb Plaintiffs prior to the
underlying lawsuit. (Doc. 808t Tr. 56.) Instead, Sheriffrpaio apparently provided thg

Plaintiffs with the documents and requirdhem to make the assessment.
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270. Sergeant Palmer was not asked to gedéor documents responsive to th
Court’'s February 2015 order until April 2015. (Doc. 1017 at Tr. 199.) Palmer
documents were finally searched on AdB by two members of the MCSO Cou
Compliance Unit. 1fl.) They searched his current computer but not the compute
used while he worked at the HSUd.(at 200-01.)

271. Sergeant Palmer believes that whilewss at the HSU he might have hg
other documents that would have been responsive to the Court’s discovery ordg
there is no indication that the computer thatused at the time wasarched. (Doc. 1017
at Tr. 200-01.)

272. Sergeant Trowbridge was niostructed to search $iiown files prior to his
first deposition in this case. (Doc. 1021Tat 446.) After his fist deposition, Captain
Skinner and Ms. lafrateearched his emails.id()

273. Lieutenant Jakowinicz was not askeds&arch his emails or documents fq
materials related to these evidentiary hearprgs to his first depason. (Doc. 1051 at
Tr. 391:12-19.)

274. During his third deposition, Lieutenantkdavinicz testified that there werg
additional emails that related tioe evidentiary hearing thhd not yet beeturned over
to defense counse(Doc. 1051 at Tr. 392.)

275. Further, as of the first day of theiéentiary hearing, Maricopa County ha
not yet produced additional responsive doeata that were ordered by the Court
February. (Doc. 1017 at Tr. 20-27.)

C. The MCSO Failed to Produce PersondProperty Seized from Members of the
Plaintiff Class.

1. Personal Property of Plaintiff Class Members Foundn the Possession
of MCSO Officers Led to the Coutt’s February 2015 Discovery Order.

276. During the relevant period, MCSO officers routinely took “trophies”
their arrests of unauthorized aliens, inchglilDs, license plates, and other kinds
personal property. (Do&417 at Tr. 1546-47.)
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277. Although these materials resultdcbm HSU operationsnone of the
materials were provided todhtiffs prior to trial.

278. The Armendariz search uncoveredore than 1600 items including

approximately 500 drivers’ licenses, “ton®’license plates, weapons, illegal drugs bqgth
in MCSO evidence bags and otherwise udahg methamphetamine, marijuana, LSD,
heroin, and oxycodone, a black purse with itemg, vehicle registrations, cell phones,

wallets, a scale, drug paraphernalia, thutnlves, memory cards, currency, and other

items of personal property. (Ex. 2874gge alsdoc. 1043 at Tr. B3—74; Doc. 1417 at

1549; Doc. 1556 at Tr. 3245.) All of thegems were apparently taken from people

during HSU stops. (Doc. 1556 at Tr. 3248\jith the very few exqations noted below,
these items have never bdée subject of any administrative investigations.

279. On May 23, 2014, shorthafter the administrativénvestigation into the
Armendariz materials began, @etive Frei raised witlCaptain Bailey 111 IDs, which
eventually became the pattgubject of IA#2015-018see infraPart 111.B.4.a. (Ex. 1000
at MELC028133-57; Doc. D8 at Tr. 3853-57.)

280. The MCSO found Mexican identificat cards and a Mexican passport (
addition to the case fileand 1451 CDs discussesupra §209). (Ex. 43 at
MELC104079.)

281. Cisco Perez, an HSU deputy temaied for untruthfulness, mady¢

generalized allegations in his subsequestestinemployment hearing. These allegatig

included that HSU officers commonly “podkd” shirts, flags, statues, drug

n

U

ns

paraphernalia, and on at leaste occasion a 62 inch flat screen television “for training

purposes” during their operations with the apai of their supervisors. (Ex. 2006 at

MELC011163.)

282. An August report, drafted by SerggaTennyson of the Profession

Standards Bureau (PSB), determined thatcriminal charges shld result from the
Cisco Perez’s allegationsee infraPart I11.B.1. (Doc. 1043 afr. 988-93; Doc. 1466 at
Tr. 2819-24; Doc. 1467 afr. 3123-24, 3199; Ex. 28.) The August report
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nevertheless noted that many different fowhsdentification were found in the HSU'’S
offices, that “[s]everal deputies recalled sgglicense plates atelEnforcement Support
Building (former home base of the MCS@uman Smuggling Unit,)” and that som
officers had also collected religious stdates, clothing, and other articles from HS
operations. (Ex. 2006.)

283. On September 12, 2014, the MO opened up an administrativ
investigation on the propertyahwas discovered in the HSbffices. The investigation
extended to “supervisors who appeared to lkasvledge of detectives keeping proper
within their work spae.” (Doc. 786 at 7-8.) This property subsequently became
subject of IA #2014-541see infraPart 111.B.2.

284. On November 4, Sergeant Tennysuio was at Enforcement Support 4

the time, was provided witfour identification cards andther items. (Doc. 1466 af

D

%)

[y
the

2942-43; Ex. 2025; EX2026.) Those items subsequently became the subject of IA

#2015-022see infraPart 111.B.4.c.

285. On November 5, another deputy fous@ IDs while cleaning the MCSO’S
offices, (Doc. 803 at 47-50), as well as 3®iise plates that subsequently became
partial subject of IA #2015-018. (Doc. 848 at 2-3.)

286. The November 5 search also reveadedeport indicating that $260 wa
secured from an arrestee but the funds weteplaced in the inmate account nor we
they placed in Property and i@ence. (Doc. 848 at 4-5.Jhis discoverysubsequently
became the subject of IA #2015-03&¢ infraPart I11.B.4.b.

287. In November 2014, durintheir second trip to #th HSU’s old offices, the
investigators found two pursékat contained several iddication cards, a $5 bill and
several other items. The owners had besested during an HSU raid and deporte
(Doc. 848 at 3-4.) The pusssubsequently became théjgsats of IA #2015-019 and
IA#2015-020.

288. On December 9, 2014,dhMVICSO notified the Couthat it had located an

additional 44 drivers’ licenses/identificati cards. (Doc. 827.) This discover
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subsequently became the subject o#2014-874. (Doc. 848 at5.)

289. In early February 2015, the Coussued an order requiring the MCSO {
produce additional discovery and documentsjuiding any IDs that might have bee
taken from members of the Plaintifass, by February 27, 20155geDoc. 881.)

290. On April 17, 2015, the MSO put out a departmenide “Briefing Board”
newsletter (No. 15-04) which implemented pils for the seizure of revoked driver’
licenses, suspended license plates, and licpletes displayed in violation of stats
criminal law. GeeEx. 2065.) It eliminatethe existence of district or division collectio
boxes for such materialsld( at MELC225058.) The Briaig Board further instructed
anyone encountering dev's licenses, identifications, ticense plates irtheir duties to
immediately impound such items, documeng ttircumstances in which they wer
encountered in a memorandum, and fmdv the memorandum to the Cou
Implementation Division, which would forward it to the PSHBI.)(

291. The MCSO began receiving more caliens of IDs and license plates.

292. They include:lA #2015-0393 (invaling 44 IDs and 2 license plates begd
in May, 2015); IA #2015-0475 (involving 4®s and begun in Jun105); IA #2015-
483 (involving 5 IDs and begun June, 2015); IA #2015-03 (involving 1459 IDs and

begun on July 28, 2015); 1A2015-0644 (involving 65 I®and begun in August 2015),

IA #2015-0682 (involving46 IDs and begun in Seghber 2015); IA #2015-683
(involving 3 IDs and begun in Septemberl3) IA #2015-0882 (involving 1 ID and
begun in November 2015); #2016-0003 (license plate begin January 2016). (Doc
1625.)

293. Collections of IDs and license plategparently from the relevant periog
that are found in MCSO facilities but thaere not placed in Bperty and Evidence
continue to come to light.

294. The MCSO identified none of thedtems for Plaintiffs prior to the
underlying trial. See, e.g.Doc. 1027 at Tr. 691.)
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2. The MCSO Attempted toConceal the 1459 Knapp I3 from the Court.

295. In early July, Sergeant Knapp attetenb to place 1459 IDs in the MCSQ
Property and Evidence department for degton. (Doc. 1498 at Tr. 3857-58.)

296. A supervisor in the Property and Evidendepartment refused to take the
IDs and reported them to Lieutené&@eagraves. (Doc. 1455 at Tr. 2166 alsaDoc.
1498 at Tr. 3858-59.) That same dagag@aves emailed Captain Bailey to inform him
about the Knapp IDs and cc’'d Ms. lafrate. (Doc. 1455 at Tr. 2167.)

297. Captain Bailey testified that he learned about the Knapp IDs on July 7,
when Sergeant Bone and Lieuteh&ratzer came to his office to inform him. (Dog.
1498 at Tr. 3858-59 Bailey ensured that the IDs wesecured in the PSB’s offices|
(Id. at Tr. 3860.) The PSB agsed IA #2015-511 tthe case. (Doc. 1455 at Tr. 216]
Doc. 1498 at Tr. 861, 3931; Doc. 1464t Tr. 1375:18-25see alsdDoc. 1498 at Tr.
3869-70.)

298. On the same day, Captain Baileydissed the matter several times with
Chief Deputy Sheridan. (Doc. 1498 at. B861-62.) Captain Bailey proposed that

~

Sergeant Knapp should beenviewed, and Chief Depy Sheridanagreed. 1@. at Tr.
3862.)

299. The PSB interviewed Serg#aknapp that week,(Doc. 1498 at Tr. 3864,
3920-21.) Knapp indicated that he had beefecting these IDsince about 2006 from
the destruction bin in the &perty and Evidence roomld(at Tr. 3864—65.)

300. The MCSO approximates that 30%thé 1459 Knapp IDare of Hispanic
persons. (Doc. 1465 at T¥353, 1357-58.) Captain Bail®glieves the identifications
were brought into thagency as a result of traffic stops some other law enforcemer
action. (Doc. 1498 at Tr. 88.) The MCSO asserts thidie IDs appear to contain &
mixture of valid and invalid IDs.1d. at Tr. 3863.)

~—+

301. After receiving Sergeant Knapp’s repofthow he obtainethe IDs, Chief
Deputy Sheridan instructed Captain Baileystspend the IA investigation. (Doc. 1498
at Tr. 3865, 3935.)
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302. Chief Deputy Sheridan tefed that he suspended the IA investigation
try to find out more information aboutdhlDs and to determine whether he had
disclose the identifications without raisingnecessary alarm. @0. 1465 at Tr. 1363—
64.)

303. He testified that he thought that eittlee dates of collection or the fact that
they had been pullefilom the destruction bin in Propgrand Evidence might take the

documents out of the Court’'sdmrs, so he consulted with Mi&frate about the matter
(Doc. 1465 at Tr. 1349-58ge alsdoc. 1498 at Tr. 3865.)

(o

to

174

304. Chief Deputy Sheridan testified that Ms. lafrate was also very upset gbou

the discovery of the identifications and thpotential ramifications. (Doc. 1465 at Tr.

1351, 1363—-64). He asked latrao determine whether thacts pertaining to the IDs
provided a basis to not disclose therd. &t 1350.)
a. July 17, 2015 “Rehearsal Meeting”

305. Approximately a week later, on Fridayuly 17, the PSB staff held @
“rehearsal meeting” to prepai@ a July 20 meeting witthe Monitor Team. (Doc. 1498
at Tr. 3866-67.)

306. Ms. lafrate holds rehearsal meetingshp the PSB prepare for meeting
with the Monitor Team byelling PSB members how thegan respond to various
possible questions from the Monitbeam. (Doc. 1465 at Tr. 1360.)

307. Chief Deputy Sheridan, Captain Baildyieutenant Seagraves, Lieutena
Kratzer, Sergeant Sparman, Sergeant Bongedat Bocchino, Ms. Loren Sanchez, at
Ms. lafrate attended the mewgi (Doc. 1498 at Tr. 3867.)

308. Captain Bailey testified that he anlbde others present at the meetin
including Ms. lafrate, discusdehe Knapp IDs. (Doc. 149&t Tr. 3933.) Because thé
MCSO had previously disclosed to the Monitgher collections of recently discovere
IDs, the MCSO anticipated d@h the Monitor Team might ask if any additional IDs h:
been discovered.

309. Lieutenant Seagraves testified thatidgrthe rehearsal meeting, Seagrav
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inquired, “If we're asked abauany [IDs or licenses not yelisclosed to the Monitor
Team], what would be the respefs (Doc. 1455t Tr. 2169.)

310. Ms. lafrate indicated that she pladn® research whether the Knapp I0s
fell within the parameters of the Court ordeShe advised the PSB not to disclose the
existence of the IDs to the Mior Team in the meantimgDoc. 1498 afir. 3868; Doc.
1455 at Tr. 2169; Dod 465 at Tr. 1355.) lafrate toldaptain Bailey not to disclose thg
IDs to the Monitor until he dard back from her, (Doc. 1488 Tr. 3868), ad told Chief
Deputy Sheridan it would be premature tgctbse the identificatns to the Monitor.
(Doc. 1465 at Tr. 1355-56.)

311. After the rehearsal meeting, Chief jgy Sheridan had a second meeting

D

with Captain Bailey and Ms. fiate in the same conferenceom. (Doc. 1498 at Tr.
3867-68.) At this meeting, Bailey told lafrateat an 1A number had been assigned
the Knapp ID case.Id. at Tr. 3868.)

—+

o

312. Captain Bailey testified #t he did not specifichl speak to Ms. lafrate
about what he shouldb if the Monitor asked a questitimat would require the disclosurg
of the Knapp IDs. (Docl498 at Tr. 3868, 3871.)

313. Chief Deputy Sheridan, on the othleand, testified that Captain Baile)

AY%4

asked Ms. lafrate what he should do if Menitor inquired about whether new IDs were
found. Sheridan testified thaafrate told Bailey “somethingo the effect of, if [the
Monitor] asks specifically afut the 1500 IDs, ga@ahead, tell him.” (Doc. 1465 at Tr
1357.)
b. July 20, 2015 Meeting

314. On July 20, the PSB metith the court-appointed Monitor Team. (Dog.
1498 at Tr. 3868-69.)

315. Lieutenant Seagraves testified thathett meeting, the Monitor Team asked
about whether any new identifitons had been found. fain Bailey responded that
there were none foundDoc. 1455 at Tr. 2171.)

316. According to Captain Bailey, the Mdor Team asked a more specifi

(9]
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guestion—whether there were “any athepending investigations regarding
identifications.” (Doc. 1498 at Tr. 3936.) Was to this question that Bailey testified |
answered no.ld. at Tr. 3869, 3935-37.)

317. Captain Bailey testified that Ms. lafratefact instructed mh to answer no.
(Id. at Tr. 3936 (“I was asked the question, angst glanced at [lafite], and she looked
at me and said no.”).)

318. Lieutenant Seagraves also testified that “at that moment in time, base
legal advice, [the Knapp IDs] were misclosed.” (Doc. 1455 at Tr. 2174.)

C. The Aftermath

319. Chief Deputy Sheridan and CaptainilBg's testimony differed as to wha

happened thereafter.

320. Chief Deputy Sheridan séfied that approximatg two days after the

discussion, Captain Bailey came to see hiBailey was upset because the Monitors

asked Lieutenant Swingle tkame question they had askxlley, and Swingle reported
the discovery of the 1459 Hto the Monitors. (Doc. B% at Tr. 1359.) Bailey was
concerned with how the discrepancy wolddk—that Bailey’s negative answer woulq
make it look like he was trying to concelé existence of the 1459 1D4d.}

321. Chief Deputy Sheridan saw no problemth Captain Bailey’s answer.
(Doc. 1465 at Tr. 1359-61.) Sidan told Bailey that it was okaso long as he had dong
what Ms. lafrate had told him to dold(at Tr. 1359:23—-24).

322. Captain Bailey has no recollection dfscussing the matter with Chie
Deputy Sheridanduring that week. (Dod498 at Tr. 3875:11-24.)

323. The investigation intothe IDs was not reactived until after Captain
Molina assumed control of the PSB in |laAd@igust because Chief Deputy Sheridé
continued to await the advice of Mafrate. (Doc. 1465 at Tr. 1368.)

324. When the Court subsequently becaaveare of the IDs and the MCSO'’s
responses to the Monitor Team concernirgnththe Court ordered the U.S. Marshall
take custody of the IDs. (Doc. 1465 at Tr. 1377.)
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d. The Court Finds that Chief Deputy Sheridan “Suspended” the
Knapp IDs Investigation in a Bad Faith Attempt to Avoid His
Obligation Under the Court’'s Orders to Disclose the Existence of
the 1459 IDs.

325. On the night the Court ordered the UMNparshalls to take custody of thg
IDs, Chief Deputy Sheridan ltbthe press that the IDs haéver been disclosed by th
MCSO because nobody had ever asked forethbs. (Doc. 1465 at Tr. 1378.) In hi
testimony during the evidentiahearing, he was confrontedth this statement and he
indicated that he stands by itd.{

326. Chief Deputy Sheridan’sstatement to the press was a knowil
misstatement of fact. His reassertion a@ttbtatement during thevidentiary hearing was
also a knowing misstatement of fact.

327. Since the inception of this case, theurt has ordered the MCSO to provid
the Monitor access to all information and do@nts that the Monitor sought relating t
MCSO operations. (Doc. 606 at | 145 (“Defants shall ensureahthe Monitor has
timely, full and direct access to all persohrdocuments, [and] facilities . . . that th
Monitor reasonably deems necessary to camy its duties.”), { 148 (“Upon [reques
from the Monitor or Plaitiffs], the Defendats shall provide ira timely manner copies
(electronic, where readily availablef the requested documents.”).)

328. The Court has specified that if the 8O claimed a privilege justifying its
refusal to turn over any docemt, it needed to notify thilonitor, so that the Monitor
and/or Plaintiffs could challenge the invocatiof the privilege. (Dc. 606 at f 146.)
The Court would then decide whethee thocuments needed to be disclosed.

329. This was not the course the MCSO pursued. The MCSO claimg
privilege regarding the IDs. Nor did the O identify the existece of the 1459 Knapp
IDs to the Court to determinghether the MCSO had the rigiat withhold them from the
Monitor and Plaintiffs.

330. To the extent there is a discrepancyha testimony, the Court finds that i
the July 20 meeting between the PSB staifl the Monitor Teamthe Monitor Team
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asked if any further IDs had been foun@ihe MCSO thus violated the Court’s orde
when Captain Bailey responded that no furtties had been found, and no member
the MCSO disclosed the exiat® of the Knapp IDs duringghmeeting. The MCSO did
so with the intention of coraling the existence of the IB®m the Monitor, the Parties,
and the Court.

331. Even if, however, the Monitor Teahad not asked whether any addition
IDs had been found, but rather had askedy the unusually sxific question that
Captain Bailey testified thately asked (whether any furth@wvestigations regarding 1Dg
were pending), it would not have changeed tluplicity of Bailey’s answer for a numbe
of reasons.

332. The Court's November 20, 2014 ordsates: “When MCSO undertakes
new investigation that relates to (a) the @s compliance with its discovery and/a
disclosure obligations in ik case, [or] (b) the MCSO’sompliance with the resulting
orders of the Court in this case . . . it is oedeto lodge under seal with the Court and
provide the Monito written notice specificallydentifying the subjas and targets undel
inquiry and specifically referencing thadministrative number assigned to th
investigation.*® (Doc. 795 at 18:16—22.)

333. First, Defendants were under the ohtign to disclose any investigatiof

once it was “undertaken.” Defendants do rastg cannot dispute that an investigatiq

was undertaken. As such, thiligation to disclose the KnpdDs investigation arose af

the time that the investigation was firsitimed. Chief Depyt Sheridan was wrong

when he testified that therg “no time period” or mandate that the MCSO must respc

to the Court’'s order “immediely upon discovering” rg@mnsive documents or items.

(Doc. 1465 at Tr. 1363.)T'he Court's Novembez0, 2014 order explity states that the
time period is “when MCSO undertakes a newestigation.” (Doc.795 at 18:16.) The

~ %1n December 2014, the Court extendee ¢inder to requiréhe MCSO “to also
provide written notice to the Plaintiffs and the United States Attowlesn it undertakes
an investigation reIatlng to theshree enumerated categoriesnatters.” (Doc. 825 at 2;
see alsdoc. 817 at 7-9.)
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Knapp IDs investigation was uedaken on or before Julf. (Doc. 1498 at Tr. 3858-
59.) By the July 20 meetingith the Monitor Team, thd/CSO had already been in
violation of the Court’s order for nearly two weeks.

334. Second, the Court's order requires the Defendants to disdoge
investigation that relates to the MCSO®sompliance with discovery/disclosurs
obligations or this Court’s orders. (Doc. 578t 18:16-22.) Whethan investigation is
“official,” i.e., has an IA number, or unofficiale., conducted by Chief Deputy Sherida
while the “official” investigaion is “suspended,” it is skilan investigation. Thus,
Sheridan’s suspermi of the IA investigation to pursugs own investigation no way
altered his obligation to disclose thlé Knapp IDs were being investigated.

335. Third, a “suspendedinvestigation is still “pendig,” in that (at least in
theory) it eventudy will be resumed andesolved. Captain Bapetestified that they

fully intended to resume thavestigation “when the time gaappropriate.” (Doc. 1498

at Tr. 3923;see also idat Tr. 3938 (“I expected that we would investigate these whe

was told to proceed with thavestigation as we had a numlaé other times.”).) If this

testimony could be credited, then the amswo whether there were any “pending

investigations” should have been yes.

336. Fourth, even if the “suspension” wantended to end the investigation

indefinitely, Defendants were obligated to redmoth the initiation and the closure of thg
investigation. (Doc. 795 at 18-19 (“The 8O will similarly inform the Court when it
closes such an investigation without action, when it closes an investigation with ag
action to the employee, if the adverse actioappealed, and if so, when the appeal
abandoned, terminated or dismissed, orrttagter is otherwise terimated.”).) To the
extent the Defendants are attempting to assert that “suspending” the investigation 1
it no longer “pending,” this too amats to closing the investigation.

337. Furthermore, Chief Deputy Sheridan alestified (inconsistently) that he
did not suspend the IA investigation into eapp IDs, but rather suspended only a p

of it. (Doc. 1465 at 1364—67.He testified that his intentioto suspend only part of the

- 58 -

U

=)

D

Vers

IS

end

Art




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

investigation explained his statement toigZhAnders during his interview with the
Monitor Team after the concealmenttbe 1459 IDs was discoveredid.(at 1374-75.)
In that interview, Shedan stated that thi investigation intothe Knapp IDs had nevet
been suspended but had always been opgdnat(1373-74.)

338. Chief Deputy Sheridan explained #be evidentiaryhearing that in
suspending the investigationtanthe Knapp IDs, he was attempting to avoid “anoth
Charley Armendariz situation” involving thous#s of personnel hours. (Doc. 1465
1367:8-11.) He did not want CaptaBailey looking into individual IDs and
backtracking to try to idengifwhere they came from.Id( at 1366.) He testified that he
only intended to suspend that part dfie investigation, but he must hayv
miscommunicated that to Bailey.Id( at Tr. 1375-77.) He furer testified that he
“didn’t think [he] needed taualify [his] answer [that herdered Bailey to suspend th
investigation] until today.” Ifl. at Tr. 1377:11-12.).

339. This explanation is not credible.The Court finds that Chief Deputy
Sheridan generated this testimanyan attempt to explain fiintentional misstatement o
fact to Chief Anders. Sheath had in fact “suspended’@lKnapp IA investigation in
whole, in an attempt to avoid the Defendamisligation to disclos¢he existence of the
1459 IDs to the Monitor and ¢hPlaintiffs. Sheridan did hdave to “suspend” the entire
investigation in order to limithe personnel hours spent ideyitiy the source of the IDs;
he could have simply orderdaat such work not be inafled in the investigation.

340. Moreover, in addition tahe November 20, 2014 order, the Court h
ordered the MCSO in February 2015 tlsclose “[c]opies ofany identification
documents seized by MCSO pamsel from apparent members of the Plaintiff clas
(Doc. 881 at 2.) Chief Deput@heridan knew thathe Court had entered this orde
(Doc. 1465 at Tr. 1380; Doc. 1417 at Tr. 151As of the “rehearsal meeting” on Jul
17, 2015, Sheridan wéwell aware that 30 percent ofdhl459 IDs apparently belonge
to people who were Hispanic.{Doc. 1417 at 1511.) Shedan also knewby then that
Sergeant Knapp “had gen all of the 1459 IB from the destruction bin in the Propert
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and Evidence room,” and in omd® get into the dgruction bin, the IB must “have been
seized by a deputy.”Id. at 1511-12.)

341. The Court therefore finds that whé&hief Deputy Sheridan “suspended
the IA investigation, he did so in a knowi and bad faith attempt to avoid the Court
order requiring the MCSO to disclode newly found IDs to the Monitor.

e. The MCSO Knowingly Attempted to Deceive the Monitor Team
at the July 20 Meeting.

342. Captain Bailey was aware that the Gdoad ordered the disclosure of ajl
IDs seized by the MCSO from apparent memloéitte Plaintiff class. (Doc. 1498 at Tr.

3866, 3872.) He also knewahthe Monitor Team would vish to know about the IDs.
(Id. at 3866) Bailey understoathat the Court had ordetehim to prowde complete
access to all matters regarding internal affairs investigations and that the MCSO
not unilaterally withhold infonation from the Monitor. I4. at 3873—75.) The Court
finds that Captain Bailey knew that his answeethe Monitor Team’sjuestion on July 20
was untruthful for the reasons explained abdve.

343. Captain Bailey nevertheless testified that when he denied to the Monito

existence of additional IDs (othe existence of additional “pending investigatio

regarding 1Ds”), he did so at the instructiohthe MCSO’s counsel, Ms. lafrate. (Dog.

1498 at Tr. 3937.)
344. Captain Bailey testified #t when Chief Kiyler othe Monitor Team asked
the question, Ms. lafrate, who was sitting to fght, looked at himand, in front of all
present, said the word “no.” (Doc. 1498Tat 387071, 3936—-37.) Héus claims that
his response to the Monitor Team was following her advilck.a( 3937.)
345. Nothing about when or whether Msifrigte instructed Captain Bailey tc

violate the Court's order changes the ultiendact that those MCSO officers an

! In testifying abouthe obligation of a d|V|S|on to pert to the PSBhe status of
a division-assigned 1A investigation—av if division had suspended th
investigation—Captain Bailey testified that * [r]fter the [IA] number is pulled you ceé
say there’s no IA investigation.(Doc. 1505 at Tr. 4000:2-3.
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representatives present aetuly 20 meeting knowinglgoncealed the Knapp IDs ir
violation of this Court’s orders.

346. Neither the dates during which Seamt Knapp collectethe IDs nor his
assertion that they all came from tioperty and Evidence room removes t
identifications from the scope of any of tk®urt's three orders which required the
immediate disclosure. The ordavere written in plain terathat lawyers or non-lawyers
could understand. Thereforespecially with the immimee of the resumption of the
hearings, the MCSO was notsjified in indefinitely delging disclosure pending ar
interpretation of the Court’s plain languageany of the three orde that all required
disclosure. Thus, Captain Bajleas a representative ofettMCSO, was not justified in
answering “no” to the Monitor Team’s ques at the July 20 meeting, regardless
whether his answer wasMs. lafrate’s suggestion.

347. Ms. lafrate represents the MCSO in tbase. She was aware of the Cour
orders requiring the MCSO to disclose the Monitor all meerials sought, and
specifically the orders requiring the MCSOdisclose when it undertook investigatior
relating to the existence of IDs. lafrdtad demonstrated her knowledge of the org
requiring disclosure of IDs, drher ability to complywith it, by previasly disclosing to
the Court additional IDs founih the custody of the MCS8. (See, e.g.Doc. 827.)

lafrate was also aware of the Court’'s kety 2015 discovery order and the Court

supplemental injunctive order. lafrate alsmew that a large percentage of the 145

Knapp IDs were of Hispanipersons and that the IDsad been obtained from the

destruction bin in Property drEvidence during periods thaiere subject to Plaintiffs’

12 Further, the order in question was #ubject of some discussion between t
Court and Ms. lafrate, as it related to the scopthe Monitor’s acess to internal affairs
investigations. While that discussion resdllia the amendment of the order in son
other respectssée, e.g.Doc. 817 at 7-9; Doc. 825 at3), the Court continued to ord
the MCSO to provide & Monitor full access to all aspects of its internal investigati
(Doc. 795 at 17 (“[T]he Monitomust necessarily have complete access to Defende
Internal affairs investigations. This inclesifamiliarity with tle manner in which MCSO
pursues an investigation—becttiminal or administrative imature—the investigation’s

Initial and continuing sape in light of the informatiorthe investigation uncovers, the

performance of the investigas, and the kind of disdipe—if any—ultimately imposed
at its conclusion.”).)
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preservation order and discovery requegi3oc. 1465 at Tr. 1350-51, 1357-58.) Sk
was also aware that the PSB had actuadlyigmed an IA number to an investigatig
regarding the IDs. (Dod498 at Tr. 3868.)

348. When Captain Bailey answered “ntd the Monitor's question pertaining
to identifications, regardless of the phrasofghe question, he knowingly violated th
orders of the Court. Chief Deputy Sherigd@aptain Bailey, and Mdafrate violated the
specific and direct orders of this Cowithout a justifiable basis for doing so.

3. Sheriff Arpaio Knowingly Attempted to Conceal 50 Hard Drives of
Montgomery Information.

349. In April 2015, the Court asked quesis eliciting testimony that the MCSC
had received communicationscamformation from a confiential informant who then
lived in the Seattle arasamed DennidMontgomery.

350. Mr. Montgomery had purported to carat certain inquiries involving this
Court for Sheriff Arpaio. In doing so, dhtgomery purported tase a vast number of
files that had been illegally harvested bg tBIA from American citiens. (Ex. 2726 at
MELC1292695.)

351. On April 23, 2015, Sheriff Arpaidestified that the MCSO and Mr
Montgomery exchanged communications and nmate The Court ordered that Arpaif
personally order the MCSO to preserve and disclose such information:

THE COURT: ... | want you to diregiour people tgut a hold on it

immediately and preservie. And that includesany documentation or

numbers that would relate to Mr.dvitgomery’s confidential status. You
understand that?

[ARPAIO]: Your Honor, are you referringo this investigation with the
monitors and ---

THE COURT: No, no. I'm refemg to the investigation that Mr.
Montgomery was undertaking witMr. Mackiewicz, Mr. Anglin, Mr.

Zullo, anybody else from your $taanybody else from the MCSO, or
anyone else from the posse. | want atiorels that in any way relate to it,
all electronic data or anything elser the financing, funding of that
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operation, all phone records, e-mailgaes, | want it all preserved. And |
think | will send the moitor to begin taking pssession of those records
and we’ll do it confidentially, imminently But | don’t want in the interim
any of those records lost inadvertentlyotherwise. You understand what
I’'m saying?

[ARPAIQ]: Yes.
THE COURT: And you’ll sadirect your people?
[ARPAIQ]: Yes.

THE COURT: All right. Thank you, sir.
(Doc. 1027 at Tr. 659—-66Gee alsoid. at 653, 656 (directind\rpaio to preserve all

documents held by Mr. Zullo)see generallyDoc. 1027 at Tr. 631-32 (Arpaid
acknowledging that the Court had informed him that hedcoat escape liability for non-
compliance by delegationgee alsdoc. 700 at Tr. 71.)

352. One of the reasons the Court entesedh a direct order was the MCSOfs
poor record of “spoliation of evidencenc& non-compliance with orders relating to
document discovery.” (Doc. 1046 at 2.)

353. At the time that the Court issued Sheriff Arpaio the order, Arpaio knew fhat
Mr. Montgomery had given the MCSO 50 halrives that Montgomery claimed to be the
master database of records he had suppogedlgined from the CIA. (Doc. 1458 at Tr
2561-62.)

354. Despite the Court’'s order that hergenally direct compliance with the
Court's preservation order, Sheriff Arpaisubsequently testified that he “wasn|t
personally involved.” (Doc. 1458 at TR561-63.) He does not recall having any
discussion with anyonabout the order, bitte hoped that it wodlbe carried out. Iq. at
Tr. 2563-64.)

|®X

355. Sheriff Arpaio personally did nothgnto implement the Court’s order, an
the MCSO did not produce the 50 hard dsvthat Mr. Montgomery had given to thie
MCSO.
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356. The Court did not discover the existe of the hard drives from the

Defendants. Rather, during the same Julkste visit in whictlthe Monitor discovered
the existence of the 1459 Kpp IDs that the MCSO waattempting to conceal, the
Monitor also discovered that Sheriff Arpaio was storingh&@d drives that the MCSO
had received from Mr. Montgomery in itsdperty and Evidence department. Tk
Monitor further discovered that the hardves were associated with a DR number
DR14-00750.

357. In addition to thés0 hard drives, #tn MCSO also failed to produce a report

from two former NSA computer specialisiomas Drake and Kirk Wiebe, whom the

MCSO had engaged to inspect the hard drnmdsovember 2014. Ithat report, Drake
and Wiebe advised the MCSQaththe contents of Mr. Mogbmery’s purported maste
database were fraudulent, and did not resuthfemy CIA harvest of information. (Ex
2531 (“We have found that he is angolete and total FRAUD.”).) Detective
Mackiewicz forwarded the email and aogmanying memorandum to Chief Deput
Sheridan. $ee id. Sheridan received the memodam and shared it with Sherif
Arpaio.

358. The memorandum was not producedtil the Court raised a questiol
subsequent to the discovery of the 50 hdndes about whether all of the Montgome
documents had been provide&eéDoc. 1310 at Tr. 16-17.)

359. There were many reasons Sheriff Arpaiould not havevanted the hard
drives and their fraudulent nature disclosed.

360. First, Mr. Montgomery committed a frawsh the MCSO. (Doc. 1417 at Tr
1562-64; Doc. 1457 at Tr. 2455.) Havipgid large sums of money to Montgomery fq
his investigations, the MCSO was a victintlodt fraud. Disclosure could therefore brin
embarrassment to Sheriff Arpaio and the MCSO.

361. Second, Sheriff Arpaio and Mr. Montgery shared the see attorney and

had shared this attorney since at least November 2014.

362. Third, Sheriff Arpaio testified thathe MCSO continued to engage Mr.
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Montgomery as a confidential source up tigb and including the time of the hearing
despite Arpaio’s repudiatioaf the substance of Montgomery’s reports, and despite

overwhelming evidence of Montgomery’s fraud.

363. These are all powerful motivations &void disclosure of the fraudulent

hard drives.

364. Sheriff Arpaio did not follow the aer of the Court that he personall
direct the preservation and disclosure lbfree Montgomery documents. By failing to d
so, he violated the Court’s direct order. félaver, to the extent that Arpaio’s testimon
attempts to suggest that his violation of tirder arose from negkgce rather than an
intention to conceal, the Court dasst find that suggestion credible.

D. The Defendants’ Failres Were in Bad Faith.

365. On October 2, 2013, this Court entiits initial injunctive relief specifying
the corrective action that the MBO would have to undertake remediate its violations
of the rights of the Platiff class. (Doc. 606.)

366. In that same month, Sheriff Arpaio took several actions demonstrating
defiance of that order.

367. On October 18, 2013, 8hff Arpaio and Chief Deputy Sheridan bega

misstating the contents of this Court’s order to their own officers in training session

maligning the order as unconstitutional, “ludias,” and “crap.” (Doc. 656 at 5-16|,

Doc. 662 at Tr. 25-27). Hse misstatements served thg genesis for additiona
misstatements regardirige Court’s order made to the pighat large, both in newspape
editorials and in comaomnity meetings. (Doc. 662 at.T30; Doc. 1017 at Tr. 91.)

368. For example, part of the Court’s order required the MCSO to engad
community outreach. (Doc. 606.) In ©Ober, Sheriff Arpaio and an accompanyin
sergeant pulled over two autonilels, each of which contained four Hispanic occupar
Arpaio stated that turning on the flashihghts of the patrol car and effecting traffi

stops of cars containing Hispanic apants constituted thécommunity outreach”
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ordered by the Coutf. (Doc. 1027 at Tr579-83, 606—-07, 619—28x. 193A; Ex. 193B;
Ex. 193C.)

369. It was also in October 2013 thahe MCSO launokd the “Seattle”
investigation involving Mr. Montgomery. (Doc. 1455 at Tr. 2055-57; EXx. 2962 @
Zullo_000803.)

1. The MCSO’s “Seattle” Investgation Involving Mr. Montgomery

Demonstrates Sheriff Arpaio’s Many Intentional Misstatements Under
Oath and His Attitude of Hostility Toward the Court’s Orders.

370. The Seattle investigation was conductetder the direcsupervision of
Sheriff Arpaio. Arpaio consulted daily withosseman Zullo over the phone or in pers
regarding the investigation. (Ex. 2079 at MELC199518 (Zullonte Sergeant Anglin
in December “in this thing he calls meraist every day wamtg updates.”); Doc. 1455
at Tr. 2061-63see alsaDoc. 1389 at Tr. 1@4-65; Doc. 1457 atrT 2359.) The lead
detective, Detective Mackiewicz, reported directly to Arpaio durimngdperation. It is
unusual for a detective to be superviseddaly by Arpaio. (Doc1498 at Tr. 3877.)

371. In an initial session h Mr. Montgomery inSeattle, Posseman Zull
directed Montgomery to search his CIA datdbé&or “Murray Snow” (the name of thig
Court). (Doc. 1495 at Tr. 838-92, 3713-14.) After reseching such information,
Montgomery preparedtaneline. (Doc. 1498 at Tr. 33—35.) Sheriff Arpaio received

the initial timeline on November 5, 2013, asldbwed it to and discussed it with Chig

Deputy Sheridan. (Dod455 at Tr. 2067, 2273peEx. 2074A; Doc. 1457 at Tr. 2263.

on

D
—h

Arpaio was given various pglated versions of the timeline and an accompanyling

schematic graph. (Doc. 1457 at Tr. 2326-s&&, e.g.Ex. 2072.)
372. The timeline reveals a conspiracy thesnggesting an elaborate scheme
undermine Sheriff Arpaio. The scheme inad many parties, including this Cour

Attorney General Eric Holder, Deputy Atteey General Lanny Breuer, United State

The f_oIIowingLDecember, the Sheriffreduled the first community outreach
meeting required by the Court’s injunctiofihe meeting was scheduled at 8:30 AM on
Saturday morning iDecember, in a parkmg lot. @@. 1544 at 1. 4275-76.) The
scheduled time and location were aatenable to a public gathering.
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former Arizona United Statesttorney Dennis Burke, thi€ourt’s former law clerk John
Gray, Covington & Burling (the law firm repsenting the Plaintiff class), Senator Jq
Kyl, former MCSO Chief Bria Sands, and the United Staf@spartment of Justice.
(Ex. 2072.)

373. The conspiracy was largely concattey Mr. Montgomery, but Sheriff

Arpaio played a role in creagint. For example, Arpaio magined a page of notes with

three typewritten entries, which he acknadges he may have typed in November 201

and additional notes in his handwriting. o® 1457 at Tr. 23034.) The third entry
refers to an article iThe Arizona Republithat indicated that now retired Senator K
had begun working for the d@ington & Burling lav firm. The note then assert
(incorrectly) in Arpaio’s handwriting that t®w’'s wife works there.” (Ex. 2074B.)
Arpaio further goes on to note that Kpbominated the undersigned for a feder
judgeship, and that the undersigned was iomefd by the U.S. Setmawith Kyl on the
judiciary committee in June 2008. Arpaiootg at the top of the page the incorre
statement that this Court’s sistaraw works for Covington & Burling? Montgomery
began to find purported evidence of Kylisvolvement in the conspiracy only afte
Arpaio made these connectianghe notes he drafted.
374. Sheriff Arpaio testified that he contied to receive updates of this timelin
through the early part of 2014(Doc. 1457 afr. 2574-76.) He reviewed the update

timelines and schematics withief Deputy Sheridan and discussed with him the f

that the documents implicated the QCoumto the overall scheme involving the

Department of Justice, wiagps, and communications.ld(at Tr. 2576-78.) Arpaio

understood that the document alleged tig Court authorized the placement of

* When writing his notes, Sheriff Arpaio snemembered the facts. A year and

half earlier, prior to trial and after Covingt@and Burling’s entry into this lawsuit, the

Court disclosed to the Parties that his brothdaw was a partner @he D.C. offices of

Covington & Burling and asked if the Ras wished him to recuse in light of

Covington’s representation of the Plaintiff cla®oth Parties indicated that there was 1
conflict because the Court’s brother-in-law had no substantial interest in the litige
Both Parties requested that the Caerhain on the case, which it didSde, e.g.Doc.
1149 at Tr. 20-29; Doc. 53Doc. 538; Doc. 539; Doc. 542.)
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wiretap on Arpaio’s cell phone.Id( at Tr. 2577-78.) Thesdocuments stad in the
MCSQO's files. (d. at Tr. 2581.)

375. Others at the MCSO, inclualj the attorneys, exged their belief that the
information provided by Mr. Montgomery was reedible. Sheriff Arpaio held at least
one meeting with his lawyers and various merslof his staff at which these timelings
were discussed and one of the graphsatiegiin Exhibit 2072 was shown. Captain
Bailey told Arpaio that he did not thinkehgraph “was anythingy. Arpaio responded
“you don’t know.” (Doc. 149&t Tr. 3882.) Bailey responded that he knew that there
was no evidence to validate whaas in the graph. Bailey had the impression that|all
four attorneys in the room shared his vithat the information was not credibldd.(at
3883-84.) Mr. Casey similarly testified th#itaf the attorneys premt believed that the
allegations were “hogwash” and that he stakesito Arpaio. (@c. 1417 at Tr. 1727.)

376. Nevertheless, the investigation continued.

—

377. In early January 2015, the MCSO weepresenting to third parties tha
“[Dennis Montgomery] is continag to work wth the Sheriff’s officeat this time.” See
Doc. 1558 at Tr. 4362 Further, despite the analysivealing that théhard drive data

was invalid, Posseman Zullo stated tha MCSO was “unable to determine wheth

D
—

any evidence has been in fact manipuldigdM]ontgomery.” (Ex. 2969A.) Sheriff
Arpaio acknowledged that his people westdl working with Mr. Montgomery in

January 2015. (Doc. 145&t 2387.) In fact, the M80 kept the Montgomery
investigation open throughout the hearin@oc. 1465 aflr. 1307-09, 1335see also

Doc. 1457 at Tr. 2407, 2421-XkeEx. 2858.)

378. Nevertheless, on April 23025, the third day of the hearing, Sheriff Arpalo
testified that not only had ¢hMCSO never been involved imvestigating this Court but
that he was not aware that the Courtaoy of the Court’'s activities had ever been
investigated by anyone. (Dot083, Ex. 1.) He reaffirmethis statement three weeks

after his initial testimony in a statement madwler penalty of perjury filed with the

Court. (d., Ex. 1 115, 7 (Sheriff Arpaio stating: “Judge Snow asked if | was awalie of
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faith.

379. In his October testimony, Sheriff paio attempted to explain his earlie

=

testimony by asserting that Benply did not think of MrMontgomery’s timelines when
he was asked the questions. (Db457 at Tr. 2457.)In light of the extent of Arpaio’s
personal participation in the Montgomery intigation, this testimany is not credible.
Arpaio further testified that what Montgomyewas doing for him could not be called an
“investigation.” (Doc. 1458 at Tr. 25807 his testimony islso not credible.

380. Sheriff Arpaio also asserted thatyamention of the Cart by him, Mr.
Montgomery, Posseman Zullo, or other gasd MCSO personnel would have beén
because Montgomery identifiedetiCourt as a victim of th€lA’s illegitimate harvest of
financial information. There is no credildgidence to confirm @ a claim, and much,
including the content of themelines themselves, dispra/é. Only 40 people wereg
ever specifically identifiedby Montgomery and investigad by the MCSO as potentia|
victims of the CIA’s harvest. The Court svaot among them. Fier, the investigation
of those forty people produced nothing su#fnt to suggest the truth of Montgomeryis
allegations.

381. Sheriff Arpaio also testified thahe understood Mr. Montgomery’s
allegations involving the Court, but that hever believed them and that he and Chjef
Deputy Sheridan advised the investigatorsidd investigate the Court. (Doc. 1457 at
Tr. 2577-79.) The estence demonstrates that atrso point, Sheridan expressed
reluctance to investigate th@ourt. (Doc. 1389 at 12668; Ex. 2256.) Nevertheless,
although Sheridan instcted Sergeant Anglimot to investigate th Court, Sheridan
later removed Anglin from # Montgomery operations, @@. 1465 at Tr. 1331), ang
returned Posseman Zulto his role. At thatpoint, the investig#on into this Court

resumed. (Ex. 2960.) There is no credibidication that Arpaio was part of thg

\1"4
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decision to temporarily suspend the invedtign, and in lightof ample evidence of
Arpaio’s enthusiasm for and gigipation in the investigatn, the Court does not find
the suggestion credible.

2. Chief Deputy Sheridan Also Knovingly Made Misstatements of Fact
Under Oath About the Montgomery Investigation.

382. In his April testimony, Chief Deputy ®hidan testified that the MCSO wa
not investigating this Court. Further, testified that the MCSad received nothing
from Mr. Montgomery that would suggest that there \wag collusion between this
Court and the Department of Justice. (Doc. 1043 at Tr. 1003.)

383. In his September testimony, Chief Deputy Sheridan testified that
Montgomery suggested investigating the Gamly after the MCSQhreatened to stop
paying him to investigate other mattersdathat the MCSO rejected Montgomery’
invitation to investigate the Cour{Doc. 1465 at Tr1299-1300, 1464—-65gee alsdoc.
1417 at Tr. 1564.)

384. In fact, although the MCSO did makenfidential informant payments tc
Montgomery, they did not Iggn making such paymenttil after Montgomery had
provided them with false matal alleging the involvement dhis Court in a conspiracy
with the U.S. Department of Justice. (D&d98 at Tr. 3721-23; EX085 at page 2; EX.
2906; Ex. 2907; Ex. 2908; ER909; Ex. 2910; Ex. 2911; E®912; EX. 2913; Ex. 2914;
Ex. 2915.) Sheridan would have been awaréhisf, as he authorized such paymen
(Doc. 1465 at Tr. 1318-20.) f&her, Sheridan was fully aave that the MCSO accepte
Montgomery’s invitation to pisue such an investigation. (Doc. 1457at Tr. 2263-64,
2576-78, 2582.)

385. The Court finds that Chief Deputy Skdan’s testimony, made under oatt
constitutes deliberate misstatemenft§act made in bad faith.

386. The MCSO'’s discovery abes and deliberate misstatents of fact to the

'> Further, Chief Deputy Shidan’s t_estimonx that he had never seen any of Mr.
Montgomery'’s timelines that included thi®@t in the conspiracyntil April 24, 2015,

was directly contradicted by the testimony of Sheriff Arpaio and Detective Mackiewi¢z.
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Court harmed the Plaintiff class and require remedial attion.

THE MCSO FAILED TO CONDUCT ADEQUATE
INTERNAL INVESTIGATIONS.

387. ‘It is the policy of [the MCSO] to ensure that all complaints of employee
misconduct or wrongdoing are investigatedlyaand impartially, ad in accordance with
state and federal law, to determine thdicty of the complain” (Ex. 2881 at
MELC1306916.)

388. Further, when complaintare determined valid, “[i]is the policy of [the
MCSO] to impose fair and equitable d@me as necessary.” (Ex. 2001 at
MELC416242.)

389. Sheriff Arpaio and MCS(olicy delegates to Chidbeputy Sheridan all
authority regarding internalfffairs investigations within & MCSO. The Captain of thg
PSB reports directly to Shedd, and Sheridan is very irnived in the operation of the
PSB. (Doc. 1043 at Tr. 976.)

390. Generally there are two types @SB investigations—administrative
investigations and criminal investiions. (Doc. 1043 at Tr. 975.)

391. An administrative investigation is éased on whether the subject of the
investigation violated statew law, federal civil law, or departmental policy. Some
procedures regulating such investigas are set forth under state law.

392. The more serious administrative intigations are conducted by the PSB+
the MCSO'’s Internal Affairs Division. Me minor complaintsare investigated by
lieutenants and sergeants asstgte the MCSQO'’s divisions andistricts. In theory the
policies and practices between the PSB amdivisions and districts are the samg.
(Doc. 1389 at Tr. 1155-57.)

1% Sheriff Arpaio acknowledged in his Aptestimony that it is “a pretty serious
problem” to destroy documenénd recordings.” (Doc. 102at Tr. 629.) In his April
testimony he also stated tivaliile he “may not have” any pol&s in his office that guide
employees about how they should go ab@sponding to requestfor materials and
documents in litigation . . . we’rgoing to be doig it and do a lot of corrections.”ld()
No evidence presented Befendants suggestsatithey did so.
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393. The measure of administrative disci@ims determined by the applicatio
of a discipline matrix that is set forth MCSO policy. (Ex. RO1 at MELC416252-59.)
The application of the matrixs strictly defined. (Doc. 1465 at Tr. 1419 (“[Th
disciplinary matrix] is very -when | say strict, what it does is people know there’s

much leeway in the system.Yee alsdoc. 1389 at Tr. 1214.) MCSO policy specifie

that management level employees are subjeittead more exacting disciplinary matrix.

(See, e.g.Ex. 2001 at MEL@16243 (“[R]egular status exempt employees typically hq
a management position, and, therefore, are held to a higher standard.”).)

394. After the entry of a preliminary findingustaining a violation, but prior tg
any final determination, an officer who tise principal of a PSB investigation has th
right to a predetermination hearing if arfoof major discipline—a suspension of an
length, a demotion, or a termination—isoticed as the possible penalty.
predetermination hearing basically allowse principle to premnt new evidence ang
argument. (Doc. 1495 at Tr. 3495-96.) eTRSB investigator is not part of th
predetermination hearing, nor does thesjing officer generally ask questidris(Doc.
1389 at Tr. 1147.) The investigating PSHaar has no formal opptunity to attend the
predetermination hearing or to rebut thdormation supplied bythe investigative
principal, nor does the policygaire that the principal put fth such information earlier
so that it might be addressed by MESO. (Doc. 187 at Tr. 3181.).

395. If minor discipline is imposed, the pdipal then has the right to file &
grievance. Anything abova written reprimand is consid&t major discipline. (Doc.
1495 at Tr. 3495.)

396. At the conclusion of each administrativeestigation, findings are made a

7 Chief Deputy Sherigh is an unclassified exemeinployee as defined by MCS(
policy. (Doc. 1389 at Tr. 146; Doc. 1495 at Tr. 3613—-14ee, e.g.Ex. 2001 at
MELC416242.) As an unclassified employ&heridan has the option of having
name clearing hearing, prior to the impasitiof discipline, but he has no right o
appeal. (Ex. 2004t MELC416249-50.)
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to each alleged policy violaticibased on the facts of the investigation.” (Doc. 2881|at

MELC1306932.)

397. As noted above, Sheriff Arpaio dgeates to Chief Deputy Sheridan the

authority to make all findings in internal affairs investigatioi®oc. 1467 at Tr. 3150.)
Sheridan typically delegatesathauthority to others.Id. at Tr. 3150.)

398. Findings concerning some violationg., truthfulness, are only made upo
the authorization of the Chief Deputy osldesignee. (Ex.881 at MELC1306924.)

>

399. The PSB also investigatad allegations against MCSGfficers that allege
a violation of state or federal crimindaw. (Doc. 1389 atTr. 1132-35.) All
constitutional rights apply to the officer beimyestigated in a criminal investigation.

400. By policy and practice, Chief Deputy &ldan must authorize all crimina
investigations. (Doc. 1043 at ®75-76; Doc. 145@t Tr. 2215-16see alsdEx. 2881 at
MELC1306924-25, MELC1306920.)

A. The MCSO's Investigations Arisingfrom Video Review Were Fundamentally
Flawed.

401. On September 12 and September2l¥,4, the MCSO opened up numerous

investigations resulting from its initiaéview of problemtc video clips.

402. Two of the investigations, IA #2@-543 and |A #2014-542, were
ultimately investigated by Specildvestigator Vogel, an ingendent special investigato
appointed by the MCSOThe MCSO, however, designatédief Olson of the MCSO to

-

make the disciplinary determination.
403. The PSB itself conducted five of thmvestigations that it also opened on
this date, IA #2014-544 through IA #20548, that resulted from the video reviiv.
(Doc. 786.)
404. The week after, on September 19, 2014, the MCSO opened

'8 Thereafter, the PSB has opened a fewitmhdl investigations resulting from the
video review, none of whit were the subject of moh evidence or testimony
presented to the Court.
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investigations, |1A #2014-562 through IA #20%92, that were conducted by the variot
divisions to which the subjects ofelnvestigations were assigne&eéDoc. 786.)

1. The Vogel/Olson InvestigationglA #2014-543 and 1A #2014-542)

405. The PSB initiated 1A #2014-543 toviestigate the MCSO command staff’
failure to implement the Court’s preliminary injunction.

406. The PSB initiated 1A #2D4-542 to investigate hMCSO’s supervisory
failures with respect to Deputy Armendariz.

407. Nevertheless, Captain Bailey, the néead of the PSB, had supervise
Deputy Armendariz for eight months wilBailey was the Captain of the Speci
Investigations Division (“SID")—the DBiision in which the HSU was located.

408. Further, while Captain Bailey was heatlthe SID, members of the SI[
were taking the personal property of de¢@s—such as driveldicenses—which would
subsequently be the subjectinfestigation. Bailey thus was a possible subject of
investigation.

409. The Court noted this conflict at the @ber 28, 2014 hearing. (Doc. 776 §
Tr. 47-48; Doc. 78@t Tr. 92—-94, 96see alsdoc. 1043 at Tr. 979-81.)

410. Accordingly, Chief Deputy Sheridan mimcted Special Investigator Vogg

in late October 2014 and hithim as the MCSOQO’s specialvestigator to assume the

investigation in IA #2014-542 #t potentially involved CaptaiBailey. (Doc. 1417 at Tr.
981; Doc. 1556 at TB291-93; Doc. 1389 atrT1227-28; Ex. 2226.)

411. However, Special Investigator Vogahd Captain Bailey knew each othe

well. On a full-time basis from 1998-2001¢ethhad served together on a federal tag
force. (Doc. 1467 at Tr. 31; Ex. 2218 at MELC-1A01123% Further, in 2013, Vogel,

as a private investigator, had been hired byMeéndresdefense team to conduct othe

investigations pertaining to this Court.
412. Shortly thereafter, it became apparghat Chief Deputy Sheridan an
others would themselves be the subject wégtigation in IA #2014643 for their failure

to implement this Court’s ptiminary injunction. (Doc1389 at Tr. 126—-27; Doc. 786
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at11.)

413. The MCSO thus reported to the Court on November 20 that it had
asked Special Investigator Vogel to assussponsibility for IA#2014-543. (Doc. 804
at Tr. 68—69see alsdEx. 2226; Ex. 2219t MELC209728.)

414. On December 18, 2014, Special Invgstor Vogel requdsd and received
a retention letter from Lee Ann Bo of the MCSO that specifighat he was to “conduct
or complete” three specific admistrative investigations on balf of the MCSO “due to
potential conflicts of interest inlang certain MCSO personnel.”"SéeDoc. 1556 at Tr.
3287-88, 3339-40; Ex. 23.) Those investigations wel& #2014-542, |A #2014-543,
and 1A #2014-874—an investigation int®é4 driver's licenses related to a 201
undercover investigation that also involved Captain Bail&gefx. 2223.)

415. In February 2014, Special Investiga¥wgel further clarified his role with
Ms. lafrate. She informed i that he would do the initianvestigation but would not
make any final determinations regarding gisne. (Doc. 1556 alr. 3345-47Ex. 2225
(“You are to conduct the investigation anmtbke findings of the evidence. Neithg
MCSO nor me should direct you or guigieu in any way. Once you complete yol
investigation, the final concéion regarding whethgolicy violations exist will be up to
someone other than you.”).)

416. Special Investigator Vogel thus conducted factual investigations, and tq
extent it was warranted by his investigatiomsde generalized allefyans of violations
against appropriate principalsSgeDoc. 1495 at Tr. 348®8491-92, 3547-48.)

417. Special Investigator Vogel deliverdds report on IA #2014-542 to the

MCSO on March 28, 2015. (E®218 at MELCIA011214-303.)

418. He delivered his report to the MCSs IA #2014-543 on April 6, 2015.
(Ex. 2237.)

419. He delivered his supplemental report IA #2014-543 orApril 8, 2015.
(Ex. 2239.)

420. Around the time Special Investigator Vogel submitted his reports, Sh
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Arpaio told Chief Deputy Sheridan that he should name Chief Olson as Arp
designated officer to make findings as te #xistence of violations and to determir
discipline, if any, in IA #2014-542 and #2014-543. (Doc. 1495 ar. 3619-20, 3627.)
Sheridan did so.

421. Special Investigator Vogel was thereaiftgroduced to Chief Olson. (Doc
1556 at Tr. 3342, 39-71.) Olson and Tiffani Shawgentified MCSO policies which

may have been violated byetltonduct identified in Voged’allegations as supported by

his report. Vogel assisted themthis process. (Doc. 1486 Tr. 3490, 382, 3638; Doc.
1556 at Tr. 3296-98349-51; Ex. 2240.)

422. Chief Olson then made his own prelirarng findings of viohtions based on
Special Investigator Vogel's rego (Doc. 1495 at Tr. 3493-94.)

423. After providing the predeterminatioor name clearing hearings specifie
by MCSO policy, Chief Olson also made tfieal determinations as to whether thel
were any violations and whether to imposg &nal discipline. (c. 1495 at Tr. 3493,
Doc. 1556 at Tr. 3338-39.)

a. The MCSO Did Not Appropriately Assist Special Investigator
Vogel's Investigation into 1A #2014-543

424. In January 2015, ding the course of his invegation of IA #2014-543,
Special Investigator Vogel requested the miata pertaining to the December 23, 20
email sent by Mr. Casey to @ Deputy Sheridan and otfseto determine whether thg

email had been received angened by the recipientsDoc. 1556 at 3306-07.) The

metadata was not provided and was ultimately determined to lexpeasive to provide
in a cost-effective manner becauthe files were corrupted.ld( at Tr. 3307-09, 3368,
3390; Ex. 2221 aVIELC210499-526.)

425. That same month, Special Investmalogel also asked to review Mr
Casey'’s billing records related to this matidetermine if those records demonstrat
dissemination to and knowledge of the Couot'der to MCSO personnel. (Doc. 1556
Tr. 3311-123364-65.)
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426. Special Investigator Vogel madeumerous in-person and telephon
requests without getting the records. (Doc. 1556 at Tr. 3364.)

427. Special Investigator Vogel did notceve Mr. Casey'’s billing records unti
mid-March 2015. (Doc. 155&t Tr. 3314.) And due to ¢hcompressed timeline in whict
he had to complete his investigation, thias after he had conducted his interviews
Sheriff Arpaio and ChieDeputy Sheridan. Id. at Tr. 3315-16, 3330-31.)

428. On February 23, 2015, Special Istigator Vogel interviewed Chiefi
Deputy Sheridan and discovered, among othiegs, the existence &ergeant Palmer’s
training scenarios. (Do&556 at Tr. 3308-09.)

429. On March 2, Special Investigatorogel formally requested Sergear
Palmer’s training scenaridsom Chief Deputy Sheridan. (Doc. 1556 Tr. 3309; Ex.
2228.) Vogel made several follow-@mail requests for the scenariosSeé¢, e.qg.Ex.
2232.)

430. Special Investigator Vogel received Ssmgt Palmer’s traing scenarios on
March 23, 2015—again, too late be of use in his interwes. (Doc. 1556 at Tr. 3310-
11, 3394-95.)

431. The inability to timely reover the metadata, Mr. Casey’s billing recorg
and Sergeant Palmer’s training scenarios caGgatial Investigator Vogel difficulty in
timely completing his investigationgDoc. 1556 at Tr. 3309-1%ge alsdEx. 2237; Ex.
2239.)

432. Special Investigator Vogel also requestiedt Sheriff Arpaio be considereg
when determining the existence of possiblkcgoviolations, but was told by Chief Olsor
that he could not do so. (Doc. 1495Tat3579—-80, 364041 ; Doc. 1556 at 3352-56ee

alsoEx. 2242.) Arpaio, however, could have agreedllow himself to be the subject of

the investigation.

433. Special Investigator Vogel's report IA #2014-543 relate to six persons:
Chief Deputy Sheridan, Chief Sousa, i€h Macintyre, Lieutenant Jakowinicz
Lieutenant Sousa, and Sergeant Trowbridge. ChiedrOtBd not identify any initial
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allegations of violation against Jakowinic@Ex. 2219 at MELC20B81.) Olson also did

not preliminarily sustain @rges against Trowbridge, and found the charges against

Maclintyre to be unfounded.

—h

434. Chief Olson preliminarily sustainedlegations of misconduct against Chig
Deputy Sheridan, Chief Trdmh and Lieutenant Sousa.
1) Chief Deputy Sheridan
435. On April 21, 2015, the dathat the evidentiary hearings began, Chief Olspn

preliminarily sustained four allegations ofisconduct against Chief Deputy Sheridan.

They included: (1) that Sheridan failed to have the appropriate oversight and confrol «

information affecting units under his commar{d) that Sheridarailed to ensure the
proper dissemination and interpretation of thecember 23, 2011 Court order, (3) that
Sheridan failed to ensure the proper develpnof training regarding the December 23,
2011 Court order, and (4) th&heridan failed to complwith the December 23, 2011
Court order, which is a lawful order. (EX219 at MELC209729-3MELC209735-43.)

436. During his name clearing hearing, i€hDeputy Sheridampresented for an
hour and fifteen minutes to Chief Olsonthwut Olson ever asking any substantiye
guestions. (Doc. 1389 at Tr. 1233-34; Ex. 2857A.)

437. After the name clearing hearing, dfay 12, 2015, Chief Olson reversef
his finding on all four charges that hedhpreliminary sustained against Chief Deputy
Sheridan. (Ex.219 MELC209729-43.)

438. Chief Olson made no attempt to prowid written justification for changing
his decision, (Doc. 1495 air. 3532), and no sin explanation is required by MCSQ
policy.

439. There are a number of pileims with Chief Olson’s decision with respect {o
Chief Deputy Sheridan.

440. First, Sheriff Arpaio and Chief Depu Sheridan created a structura

conflict of interest when #y appointed Chief Olson, @ Deputy Sheridan’s direct

subordinate, to make a diskigary ruling concerning him.
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441. To avoid this structural improprietyyCSO policy generally requires that

when investigations areonducted outside of the PSB the *“investigation shall
investigated by personhef higher grade or rank than tivevolved employee . . ..” (Ex.
2881 at MELC1306919.)

442. Nevertheless, Chief Olson reports ditg to Chief Depty Sheridan and
has done so for many years. (Doc. 1493rat3485-86, 3560—61.5heridan remained
Olson’s commanding officer botluring and after his partmation in these internal
affairs investigations. Id. at Tr. 3575, 3630.)

443. Chief Olson acknowledged that not ordyit important that a disciplinaryj
proceeding be unbiased, (Doc9%4at Tr. 3667), but it is egiyaimportant that there be
no appearance of bias in an internal asfamvestigation. (Doc 1495 at Tr. 3488.)

444, Chief Olson testified @ there is no impropriety or appearance
impropriety in this case because, the past, he imposed discipline on Chi
Henderschott, who was his superior, wherno®Il#/as assigned by Sheriff Arpaio to mak
a disciplinary determination as to Henderschott.

445. An important distinction is that @G#f Henderschott was on leave and/(
had already resigned when Ch@son disciplined him.

446. At any event, simply because SiffelArpaio has bére appointed a
subordinate to rule on the digkine of a direct superior does not somehow eradicate
creation of a structural confligthen he does so again.

447. Second, Chief Olson actually was dentoaisly biased and partial. Olsol
testified that he based his determinatimnreverse his preliminary findings on hi
personal opinion of Chief Deputy Sheridan, whigharrived at due to the years that thy
had worked together. “I do kmoJerry Sheridan very well. know his character. | know
he -- I've worked for hinfor many years. | know he strivesdo the right thing. | had a
decision to make, and | based it on everythivag | knew. And one of the things | kney
is that Jerry Sheridan teeo do the right thing.”(Doc. 1495 at Tr. 368Xee alsdDoc.
1495 at Tr. 3663 (Olson believed Sheridan because he has worked with him on p
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for 20-plus years an8heridan has never lied to Hin8557-58, 36353662—64 (Olson
testified that: “[Sheridan] didnknow about the [preliminarynjunction]. | believe that.
| believe that in my heart. He did not know about that court order.”).)

448. Moreover, Chief Olson’s reliance onshpersonal relationship with Chief
Deputy Sheridan and/or his beliefs refjag Sheridan’s chacter in reaching a
disciplinary conclusion demonstrates actyalrtiality and otherwise violates MCSQ
policy on internal investigations. (E2881 at MELC1306932 [F]indings for each
Policy Violation will be based on tHacts of the investigation.”).)

449. Third, it is improper to assign an indiial to make a disciplinary decision
as to his friend. Chief Olson considers GHieputy Sheridan a friend. (Doc. 1495 at
Tr. 3589, 3621.) Téy have socialized togetherld.(at Tr. 3630.) Thy have a very
good working relationship.Sge idat Tr. 3631

450. Fourth, Chief Olson brought false faat predeterminations to the decision-
making process. Olson testified that “[al td what [Sheridan] presented at that name
clearing hearing | knew to be fact becauseak there.” (Doc. 1495 at Tr. 3670.) Faor
example, he notes “l attended the same stafétings that the other executive chiefs sat
in on. For all those years, those courtless [preliminary injunction] weren’t talked
about at the staff meetings. | never hearthef2011 order priaio getting involved in
this, and | sat in those exdore staff meetings.” Id. at Tr. 3663.) Yet, despite Chief
Olson’s testimony, Chief Maclntyre testifiedathit was at just such a meeting that he
explained the details of the preliminaryungtion at length to maksure that Sheriff
Arpaio, Chief Deputy Sheridan, and the othaefshunderstood them. (Doc. 1422 at T
1878:23-25, 1879; EX2219 at MELC209814-16.) He & the explanation twice.
(Doc. 1422 at Tr. 1880; Ex. 2219 at MELC2098158le said it slowly and enunciated i.

=

9 Sheriff Arpaio testified that ChieOlson also completed a disciplinan
proceedmg with respect to Chlef_DeputP]/_eﬂdan’s misconduct in disobeying thi
Court’s order of May 14, 2014, wdh is the third count of coaimpt in this matter. (%oc.
1458 at Tr. 2559.) No discipline was impdsen Sheridan for this misconduct. (Dadc
1027 at 635-36.) For the reasses forth above, any such d&ion in this matter is void.
Further, to the extent that such a proaegdactually occurred, the MCSO has algo

violated this Court’s order in nalisclosing once it was undertaken.

U<
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(Doc. 1422 at Tr. 1879-8Ex. 2219 at MELC209815.)

451. Fifth, Chief Olson was not able wonsider the facts that subsequently
came out that discredit Chief Deputy Sheridaassertions to him. The MCSO failed tp

timely provide Special Investigator Vogéhe information he requested during hjs

investigation, causing that information twt be discussed in his report. Certa{n
0

information was discovered prior to theidentiary hearing by Plaintiffs and n

necessarily presented to Ch@kson. Special Investigat&fogel never had a follow-up

opportunity to respond to matters raised Chief Deputy Sheridan’s name clearing

hearing, since such opporities are not provided.

452. Sixth, when Chief Olson did not sast the charges against Chief Deputy

Sheridan, because he believedttBheridan never knew alidhe injunction, he did not

take into account the natu@ all the charges. For ample, Olson preliminarily

sustained allegation number one, whichrea that Sheridan failed to exercise the

appropriate oversight and control over mi@ation affecting unitsinder his command.
The violation of this policydoes not require that Sheridenowingly violated the Court
order. A lack of appropriate knowledge é@ming to those unddris command virtually
constitutes the charge of failing have “appropriate . . . otrol of information affecting
units under his command.”

453. Chief Deputy Sheridan himself has consistently admitted that it was
responsibility to know about thegdiminary injunction and to &in the deputies about it
(SeeEx. 2219 at MELC209815.)

454. Moreover, in the excerpts submittedthe name clearing hearing, Chig

—h

Deputy Sheridan admitted undmath that it was his respongity as the Chief Deputy to
communicate the requirements of the prelimynajunction to the MCSO. (Ex. 2219 at
MELC209933 (“Q: Do you ke why the instructions fronthe preliminary injunction
were never communicated to the MCSO? . A: No. Q:Who should have

communicated those instructions? . . . Awttuld have been my responsibility as Chig

Deputy.”).)
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455. Discipline should have lea imposed. That it was not demonstrates t
Chief Olson did not impartiallyapproach his assignment witaspect to Chief Deputy
Sheridan.

2) Chief Trombi

456. The same four violations that weesserted and preliminarily sustaing
against Chief Deputy Sheridamere also asserted andefminarily sustained againsf
Chief Trombi. (Ex. 2219 MELC209763-71.)

457. After the predetermination hearing, i€hOlson reversed his preliminary
findings and vacated all sustained findings against Chief Trom{@#Ex. 2219 at
MELC209910-15.)

458. He did so because he determined @htef Trombi was not aware of thé
order. (Doc. 1495 at Tr. 3578-79.)

459. In the record available to ChieDIson, however, Lieutenant Sous
expressed that he had no dothitztt Chief Trombi knew about the orders because Troj
was copied on the training scenarios(Ex. 2219 at MEC209807-08.) Sousa

nat

A3~

a
nbi

subsequently testified that e sure that he discussed the matter with Trombi. (Doc.

1027 at Tr. 761-62.)

460. Chief Sands similarly indicated to Spalcinvestigator Vogel that he tolo
Chief Trombi to read the ordef(Ex. 2219 atMELC209800.)

461. Chief Olson was aware that Chief Trombi acknowledged that he receiv
least part of the training scenarios and tlehad command respolisity for the HSU.

462. Chief Olson himself, in exonerating Liemant Sousa, faults Chief Troml
(and others) for not taking appropriate acttoninform Sousa abdiuthe content of the
order in light of Sousa’s inquiry to him{Doc. 1495 at Tr. 3654-56[Lieutenant Sousa]
e-mailed Brian Sands; he e-mailed Daveriibi; he e-mailed Tim Casey; he asked f
scenarios on training to be written. Hemailed those to his bosses. Didn't get al
response from—from Dave Trombi, from Bri&ands, from Tim Casey. He was ju

kind of left hanging out there.”).)
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463. Chief Olson nevertheless determined tthegpite all of the evidence above
Chief Trombi was not aware ¢he order. (Doc. 1495 atr. 3578-79.) Ta Court finds

that Chief Olson did not come this conclusion in good faith.

464. Moreover, as with Chief Deputy 8hdan, even assuming Chief Olson
came to his conclusion in good faith, Chiebmbi’'s lack of knowledge of information
that pertained to those undas command virtually constitigeone of the charges against
him. The charge is failing to have “appropeia. . control of information affecting units
under his command.”

465. In Special Investigator Vogel's report, Chief Trombi himself admitted that
it was his responsibility to kmoabout the preliminary injution and to train the deputie$
about it, but that he was “negligent” in not informing himsdélthe order. (Ex. 2219 at
MELC209801-03.)

466. Therefore some measure of didicip should have been imposed.

3) Lieutenant Sousa

467. The same four violations were asserggginst Lieutenant Sousa, but only
one—that Sousa failed to ensure the progssemination and interpretation of thie
December 23, 2011 Court order—was pratianily sustained by Chief Olson.

468. It is not clear on what basis Chief90h chose not to eliminarily sustain
the other asserted violations.

469. Chief Olson reversed that finding aftde predetermination hearing. (EX.
2219 at MELC209885-88.)

470. Chief Olson testified that he vacattek finding because Lieutenant Sousa
emailed his supervisors to try to find oug thhneaning of the Court order, but he received
no response. Furthermore,sOh testified that generally decision to disseminate ap
order would have come from someone muagher in the command structure. (Dog.
1495 at Tr. 3654-55.)

471. As the Court has set forth at somedth above, however, Lieutenant Sousa

did not do all he shouldeasonably have done to asaertthe meaning of the Court’s
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preliminary injunction. He imposed interpretais on the order that were consistent with
the MCSOQO's existing practices @v though those practices violated the plain terms of|the
preliminary injunction.

472. Further, as he himself testified, ff®ought training concerning the ordg

=

needed to be disseminated. Even givenlieanade some efforts moitiate training, he
undertook no efforts to see it through during three and a half months that he remained
the lieutenant in charge of the HSU. Helliae order and he ditbt disseminate it.
473. Chief Olson’s reasons for exonerating Lieut@rfdousa are not sufficient.
4) Lieutenant Jakowinicz

474. In making his determination to asserd violations against Lieutenant

Jakowinicz, Chief Olson’s understanding was that Jakowinicz was not contacted ip ar

way about Sergeant Palmer’s maig scenarios. (Doc. 149% Tr. 3554-55.) This is
simply inaccurate. He did have such information.

475. Lieutenant Jakowinicz received themail when he was still with the

training division in preparation for his transfer to the HSU. (Doc. 1051 at Tr. 373:8-22

Ex. 189.)

476. Lieutenant Jakowinicz replaced Lieuteh&ousa as head of the HSU in
April 2012. (Doc. 1051 atr. 362:24-25.) He remainedth the HSU until May 2013,
when the unit was subsumedo the Special Invéigations Division. Id. at Tr. 363:10—-
17.)

477. Lieutenant Jakowinicz did not followp with Sergeant Palmer, Mr. Casey

or Chief Sands about finishirige training scenarios after bt@ok over the HSU. (Doc.
1051 at Tr. 419:17-420:15.)

478. Lieutenant Jakowinicz does noecall whether the training scenarigs
developed by Sergeant Palmer and Lieute&anisa were ever conducted while he was
at the HSU. (Doc. 1051 at Tr. 374:1-375:6, 375:14-16.)

479. Chief Olson would have known this $ergeant Palmer’s scenarios would

have been timely provided to &pal Investigator Vogel.
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5) SergeantTrowbridge

480. Special Investigator Vogel allegetthat “Sgt. Trowbridge admitted tg
reading and knowing about the December 23,12Court order. He failed to discuss th
order with Lt. Jakowinicz when Lt. Jakowinigzs transferred into HE” (Ex. 2219 at
MELC209773.)

481. Although a policy was identified whichithbehavior violated, Chief Olsor
did not preliminarily sustain th allegation as to Sergeaftowbridge. (Ex. 2219 at
MELC209774.) lItis not clear what $ia Olson had for failing to do so.

6) The Investigation Into IA #2014-543 Is Insufficient.

482. Sheriff Arpaio acknowledged that “&’a pretty big deal” to not comply
with this Court’s preliminary injunction for 1months. (Doc. 1027 at Tr. 628.) Arpaio’
failure in this respect has rét&d in extensive injty to members of # Plaintiff class by
the entire MCSO.

483. Yet, as a result of Chief Olsondecisions, no internal discipline ha|
resulted.

484. Sheriff Arpaio testified that when hiesignated Chief Olson to determin
discipline in these two mattehe knew that Chief Deputy 8hdan was Olson’s superior
but he did not think that there wasanflict. (Doc. 185 at Tr. 2027-29.)

485. This testimony is not credible. SHémrpaio was aware of the necessity ¢
employing Special Investigator Vogel withspect to IA #2014-54Because at least twd
high ranking members of MCSO leadershipcluding Chief Depty Sheridan, were
principals in several invesagions including this one.

486. Sheriff Arpaio himself was interviewleby Special Investagor Vogel, and
Vogel filed a supplemental report indicatingtiArpaio should also be included in th
disciplinary proceeding.

487. To the extent that ShéfriArpaio obtained any dege of impartiality in the
investigation of his command staff by appoigtipecial Investigator Vogel to conduc

the investigation in 1A #201843, he scuttled that impatiigt by appointing Chief Olson
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to make the final disciplinary determination in this case.

488. The Court finds that as a matter ottiaSheriff Arpaio achieved what he

desired in appointing Chi€lson to the position—a biasecision-maker who imposed
no discipline on anyone for the MCSQO'’s 17 ntowiplation of this Court’s orders.

489. The assignment of Chief Olson to makkee disciplinary decision in IA

#2014-543 in light ohis partiality, his failure to acceptably perform that function, and

his dismissal of all of the charges withaatividually considering them, constitute
unacceptable internal affairs practices. e3én practices both violate and threat
continued violations of the rights of the Plafihtiass that this Court’s orders have soug
to vindicate.

490. |A #2014-543 is invalid.

b. The MCSO Improperly Investigated 1A #2014-542.

491. On May 5, 2015, Chief Olson magweliminary findings of violations
against five officers for their failure taugervise Deputy Armendariz: Chief Tromb
Lieutenant Sousa, Lieutenaldkowinicz, Sergeant Trowtge, and Sergeant Madrid.

1) Chief Trombi

492. Chief Olson ultimately sustained preliminary findings against Chief Tror,

on three separate chargeSe¢Ex. 2218 at MELC-1A011167.)

493. First, he preliminarily found thaChief Trombi was aware of a domestic

violence incident involving Deputy Armendasihich Trombi did nohave investigated.
(Ex. 2218 aMELC-1A011170-72.)

494. Second, he preliminarily found th&hief Trombi was aware of: (1) g
pattern of citizen complaintagainst Deputy ArmendariZ2) that Armendariz becamsg
“borderline insubordinate” th his sergeant and lieutenant (3) that Armendari
sergeant and lieutenant recommended hasister from the unit, and yet TromD

exercised his discretion and did not tranganendariz, failed to @gnize the need for

intervention, and took no action in therfo of reassigning Armendariz or mandating

training. (Ex. 221&t MELC-IA011173-75.)
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495. Third, he preliminary sustained findinggainst Chief Trombi arising from
Sergeant Trowbridge’s invegation of Deputy Armendariz in connection with the
ticketing of State Representative Mesnardviolation of MCSO policy. Trowbridge
investigated the matter and recommendbdt a written reprimand be issued {o
Armendariz. The investigation and reconmadation were forwardedn to Lieutenant
Jakowinicz and subsequently to Trontit no action was taken by Trombi.

496. Chief Olson’s May 18, 2015 final tEminations confirmed all of the
preliminary findings of violaon against Chief Trombi. ¢& 2218 at MELC-IA011170—
77.)

497. A week-long suspension was imposed@mef Trombi that he apparently
did not appeal.

498. There are at least three problems witie disciplinary process as it relates
to Chief Trombi.

499. First, although Chief Trombi did eept the discipline of a week-long
suspension, he was also, aigrithe course of the invigation, promoted by Sheriff
Arpaio and Chief Deputy Shead from Deputy Chieto Executive Chie (Doc. 1017 at
87-89; Doc. 1389 at Tr. 113B0c. 1494 at Tr3503-04.) Chief Olsoalso determined
that Trombi's discipline did not make himaeiligible for a pay increase, (Ex. 2219 at
MELC209915), and in fact, Trombi received pay increase in conjunction with his
promotion. (Doc. 1495 at Tr. 3503—-04.)

500. There is no policy preventing a protiom for someone under investigatio
within the MCSO.

-

501. Further the discipline imposed on Chietbombi was significantly less thar
that mandated by the appropriate laggtion of the disciplinary matrix.

502. The discipline mandated by the dmmary matrix results from a
combination of the number of past offensagether with the level of seriousness of each
offense. (Ex. 2001 at MEL416243.) The matrix is usqatecisely so that it can take

into account repeated and separate instanicessconduct in assasg and arriving at a
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uniform and appropriate level of progressive discipline. (Ex. 2001 at MELC41624]

(“The number of times an employee hasetiged prior discipline, regardless of the

Category, shall be considered when deieimy where an employeshall be placed
within the Matrixes.”).)

503. Although each of the tke sustained allegations involved Chief Tromb
supervisory failures as they related Deputy Armendariz, they did not all occu
simultaneously.

504. Allegation #1 involved Chief Trombi'failure “to complete his superviso

[sic] duty and ensure an investigation inte fldomestic violence] matter . . . .” (EX.

2218 at MELC-IA11170.) Thidailure is appropriately categorized as a Category
offense under the matrix: a “[flailure by a sopsor to identify or mvestigate . . . actual
or alleged incidents of miscondyor violations of written istructions or rules.” (Ex.
2001 at MELC416255.)

505. Allegation #2 involved Chief Trombi'éailure “to recognize the need for

intervention” resulting in him taking naction “in the form or reassigning Deput
Armendariz or mandating training.” Thisiltae is appropriatelycategorized as a
Category 3 offense under the Matrix: H]dilure to take caorective action when
warranted.® (Ex. 2001 at MELC416256.)

506. Similarly, allegation #3 involved G&f Trombi's failure “to take any
action” or to “notify his chin of command” with respedb the State Representativ
Mesnard citation. (Ex. 2218 at MELC-IA0176.) This too is appropriately categorize
as a Category 3 offense. x2001 at MELC416256.)

507. For a third violation of either a caery two or three dénse committed by
an exempt employee, the presumptive disciptipecified by the digglinary matrix is a
range between an 80-hour suspension andisssin (Ex. 2001 a¥lELC416253.) Chief

Trombi was only advised @& possible maximum punishment of one week without

20 Allegation #2 in and of itself involvethe consolidation of several independe
acts of misconduct as it pertainge supervision of Deputy Armendariz.
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for several separate incidents that violated MCSO policies and/or civil law.

508. It is an inappropriate manipulatiasf the MCSQO'’s disciplinary policy to
consolidate separate instances of miscondundt to treat them as a single instance for
purposes of applying the disciplinamatrix. (Ex. 2001 at MELC416243.)

509. Pursuant to MCSO polc any departure from the presumptive ranges|of
discipline set forth by the matr“shall be justified in writing in the Pre-Determination
Hearing Notice and the Notice Disciplinary Action letter as@plicable.” (Ex. 2001 at
MELC416243.) Further, “[d]iscipline which d&ates from the Disciphe Matrixes must
be approved by the Sheriff, or his designedd. §t MELC416244.)

510. Yet, this practice appears to bensistent with a special MCSO polic)
promulgated by Sheriff Arpaithat applied only to investigians that arose out of the
Melendrescase. According to thiMelendresonly policy, investigators were not to
apply the MCSO disciplinary néx. In all such investigations, multiple independepnt
violations of MCSO policiesaunted as only one violationrf@urposes of applying the
disciplinary matrix. (Doc. 1455 at Tr. 213Boc. 1556 at Tr. 322-74; Ex. 2010 at
MELC288485.)

511. The standard disclaimer placed aisciplinary notice forms stated:

Please be advised that MCSO hagaing investigatins relating to

the Melendresdlitigation. If you become arincipal in one of those
investigations, and you receivesastained policy violation on any
such related matter, this reprimand shall be considered with that
misconduct as one offense for purposes of the disciplinary matrix

(not as a separate offense) aymlr discipline may be adjusted
accordingly.

(Ex. 2008 at MEC724587; Ex. 201@t MELC288485.)
512. Of course, théMelendresonly policy categorically departs from the MCSO
policy of treating all types of misconduct umifly. As is not surprising, a great number

of the investigations that arose out of thielendrescase involved misconduct that

harmed members of the Plaintiff class. As a result of this special policy, the MICSC

generally treated misconduct that harmedniers of the Plaintiff class less serious|y
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than the uniform level of disciplineahMCSO policy otherwise requires.
513. Pursuant to MCSO policy, such avagion from the disciplinary matrix
required approval from Sheriff Arpaio or ldssignee. (Ex. 2001 at MELC416244.)

514. The MCSO offered no adequate omi@l reason at the hearing, and the

Court cannot devise any, to treat independaotations of the MCSQO'’s policies as
single act of misconduct.

515. This discriminatory policy violates hMCSO policy that requires fairness
equity and uniformity in disciplina all such investigations.

516. Second, when Chief Olson made his disciplinary decisions, he believed

&

tha

Chief Sands, not Chief Trombi, was principally responsible for the supervisory

misconduct at the HSU, including the decision not to transfer Deputy Armendariz qut o

the HSU. Because Sands wa a principal in 1A #201442, Olson couldot directly

address his culpability, but heddnot believe othershould be held responsible for what

he viewed as Sands’s decisiorfPoc. 1495 at Tr. 3535-47.)

517. This assumption—at least as it relatesrefusing the trasfer of Deputy
Armendariz—was false. Chief Olson obtairtedt impression from what Chief Trombi
told Special Investigator Vogel during his intervi€w(SeeDoc. 1495 at Tr. 3537.)

518. According to Special Investigator Vdgereport, Chief Trombi told Vogel

that when he received the request to transfer Deputy Armendariz out of the HSU, I

asked Chief Sands whether Sands would givenigsion for him to dso. Trombi told
Vogel that Sands had supposesigted “something to the effeat ‘not now’ or ‘it's not

a good time,” and that Trombi “felt that @&f Sands did not wartb elaborate on why it
wasn’t a good time to move [Armendariz](Ex. 2218 at MELC-1A011258-59) Tromb

told Vogel that Sands’s input providedethbasis for his decision not to transfer

211t is very important that employees subject to PSB investigatiinthe truth. (Doc.
1505, at Tr. 4006.) The failu® do so in this case caused Chief Olson to make
erroneous assumption in assesdirggipline. It is also, ofourse, a violation of MCSO
policy to be untruthful. Vidtion of Office Policy, CP-5Truthfulness,s a separate
category seven offense under the matrEx. 2881 at MELC306932; Ex. 2001 at
MELC416258.)
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Armendariz out of the HSU. (Ex. 2218 at MELC-IA011258-&8e alsoDoc. 1495 at
Tr. 3537.)

519. Despite these apparent statementsSpecial Investigator Vogel, Chiel
Trombi admitted in his testimgrunder oath at the hearingatrthe alone decided not t(
transfer Deputy Armendariz out of the HSWHe testified thathe did not seek the
approval of Chief Sands to keep Armendarizhat HSU, (Doc. 1014t Tr. 87), nor did
he consult with either Sheriff Argaor Chief Deputy Sheridan.ld; at Tr. 154;see also
id. at Tr. 85, 117-18; Doc. 105t Tr. 396-97; Ex. 119.)

520. Even though Chief Olson later acknedged that ChieTrombi had some

responsibility for this decision, he wrongfulpyaced the principal blame on Chief Sant

based on Special Investigator Vogel's intew with Trombi. (Doc. 1495 at Tr. 3535+

47.)
521. Thus, Chief Trombi's misstatement taiti® discipline he received.
2) Lieutenant Sousa

522. On May 5, Chief Olsonltimately sustained preliminary findings again
Lieutenant Sousa on two separatarges. (Ex. 22181ELC-1A011180-81.)

523. Allegation #1 was that Lidanant Sousa, who was made aware of a citi:
complaint involving the possibltheft by Deputy Armendariz of $300, forwarded it on
Sergeant Madrid for action, but failed tosere that proper action was taken on t
complaint?® (Ex. 2218 at MELC-IA01182.)

524. Allegation #2 was that Lieutenant &a failed to meet his supervisor
responsibilities in failing to offer or mandataining for Deputy Armendariz after a clea
pattern of behavior was recognize(Ex. 2218 at MELC-1A011184.)

525. Lieutenant Sousa provided a memonamndio Chief Olsn which set forth

2 This incident was never addressed by MCSO internal affairs, althd
documents concerning the allegations were gnep by Sergeant Madrat the direction

of Lieutenant Sousa and supposedly forwdrtle internal affairs. (Doc. 1556 at T,

3298-99; Ex. 2560.) Hre is no indication that the dooents were ever received b
internal affairs or that Sousa or Madeder followed up to determine whether thos
documents were sent or received. (Doc. 1556 at 3298-99.)
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his position regarding that disciplineSgeEx. 2898.)

526. After the predetermination hearinggn May 17, 2015, Chief Olson
sustained Allegation #1, and reversed hialiprinary finding sustaining Allegation #2
Nevertheless, he reduced the noticed discifbre written reprimand(Doc. 1495 at Tr.
3507-09; Ex. 2895.)

527. Lieutenant Sousa filed aamployee grievance #@spertained to the written
reprimand. $eeDoc. 1495 at . 3512-14.)

528. Lieutenant Sousa provided a detdilgrievance memorandum to Chie

Rodriguez in which he laid out the problemaehaviors caused by his superiors—mg

especially Sheriff Arpaio, Chief Sandsand Chief Trombi. (Ex. 2559B at

MELCIA0132648 (“The root cause of athe issues in Human Smuggling was tt
Sheriff's drive to enforce the illegal immigfion issues that vgagiving him so much
media attention. In addition, the lack ofgeants and the Chieffailures to assign more
supervisors to adequately address @ldemands on this unit by the Sheriff.”).)

529. Chief Rodriguez rescinded the writteeprimand becaasthe MCSO had
no method of tracking the origal complaint registered amst Deputy Armendariz, anc
because Lieutenant Sousa did remhember ever dealing withe matter. (Dc. 1495 at
Tr. 3512, 3652.)

530. As a result, Lieutenant Sousa was dciplined for any violations in |A
#2014-542.

531. There are several problems with respto this investigation and the

resulting grievance decision with respect to Lieutenant Sousa.
532. With respect to Allegation #1, in dacing Lieutenant Sousa’s disciplin
from major to minor discipline, Chief Olsoncorrectly categorized Sousa’s offense.
533. In initially noticing the proposed disdipe, Chief Olson correctly placed
Lieutenant Sousa’s violation asCategory 2 violation of éhdisciplinary matrix: 2(C)
(“[fJailure by a supervisor to ensure employ@esform required dutie¥’2(D) (“[flailure

by a supervisor to identify or investigate .actual or alleged incidents of misconduct
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violation of written instructions or ruleg” or 2(F) (“[flailure to exercise propef
supervision over assigned employee.”). (Ex. 2001 at MELC416255.)

534. Then, however, when he dded to impose a writtereprimand rather than

suspension, he inappropriately changed tldation to a Category 1 violation. (Dog.

1495 at Tr. 3508-0%eeEx. 2559F at MELC-IA013680.)
535. Chief Olson testified that was appropriate for m to make the sustainec
violation fit any category on #édisciplinary matrix he wanteitl to. (Doc. 1495 at Tr.
3511 (*You can make this fit however -- hovegwou want to. It's my decision whers
they fit.”).)
536. This is an improper afipation of the MCSO disciplinary matrix, and i
reflects a belief that the disciplinary decisimaker may manipulate the matrix so as

render it meaningless. Under the correqplication of the pacy, the level of

misconduct dictates the discipline rathearththe discipline dictating the level of

misconduct. Chief Deputy Sheridan’s testimony confirms that the standard;
correctly applying the disciplary matrix are not flexible(Doc. 1389 at T. 1214; Doc.
1465 at Tr. 1419.)

537. Chief Olson’s arbitrary manipulatioof the disciplinary matrix categories
contradicts one of the supposgdnciple benefits of the sciplinary matrix, which is to
make discipline uniform and equitable.(Doc. 1495 at Tr. 3603; Ex. 2001 &
MELC416243.) It further lessened the pdiandiscipline to befaced by Lieutenant
Sous&?® (Doc. 1495 at Tr. 3511.)

538. Second, although Chief Olson offered justification for reversing his
preliminary finding against Lieutenant Sousa allegation #2—that he failed to offer o

mandate training for Deputy Armendarizteaf a clear pattern of behavior wa

_ ® In not Qhaging the most serious actapplicable discipline that arises from
single event, Chief Olson violated MCS®@licy and misapplied the MCSO disciplinar
matrix. éiee, e.g.Ex. 2219.) “In casesvolving more than on®ffense, the most
serious offense shall establish the Categurypffense.” (Ex. 2001 at MELC416244.
“Discipline shall be administered consistemith the DisciplineMatrixes. Discipline

\évhl(_:h dewallée)s from the Disdipe Matrixes must be approved by the Sherift, or |
esignee.” I@.
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recognized—he did offer justifations for that decision dhe evidentiary hearing tha
were, for the most part, not credible.
539. Chief Olson testified that he didot think it was Lieutenant Sousa’

UJ

responsibility to ensure that Deputy Armendariahnual training was up to date. (Do

O

1495 at Tr. 3506.) Olson thought thaistlwas more in line with the supervisory
responsibility of a sergeant, not a lieutenaid. &t Tr. 3649.)

540. Nevertheless, this is a mischaractatian of allegatio¥2. The allegation
did not have to do with whether Lieuten&@dusa ensured that Deputy Armendariz hjad
completed his required annual training. hid to do with faillg to mandate specia
training for Armendariz in light of his “clegpattern” of problematic behavior. Chief
Olson testified that hdid not think that such an issue svaised, when in fact, it was th
very basis of the allegation(Doc. 1495 at Tr. 3507.)

11%

541. Later in his testimony, Chief Olsondarrectly testified that the report
revealed that either Lieutenant SousaSargeant Trowbridgdnad attempted to get
Deputy Armendariz additionaldming to handle some of siproblems, but this effort

was frustrated by the direction to narisfer Armendariz out of the HSU.

~—+

542. Such testimony does not make sen&s/en to the extent that Lieutenar

Sousa was not responsible for the failuréramsfer Deputy Armendariz out of the HSU

that did not obviate the need for additibma@ining whether omot the transfer was
approved.

543. More to the point and contrary to Chief Olson’s testimony, the report
reveals that Lieutenant Sousa himself diok believe that he ever required Deputy
Armendariz to attend any trang in reference to histzen complaint issues.SgéeDoc.
1495 at 3543; Ex. 2559 MELC-1A013682.)

544. Finally, on cross examation, Chief Olson tedied that Lieutenant
Sousa’s predetermination submission and epregion caused him tbetter appreciate
Sousa’s position as a lieutenant in charg¢hefHSU. This undetanding affected his

final decision as to whether discipline shoblel meted out to Sousa on allegation #2.
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(Doc. 1495 aflr. 3649-51see alsdEx. 2898; Ex2559F.) Olson testified that he did ngt
think that Sousa’s failures weirgentional or negligent,ra he confirmed that Sousa was
not given the tools to sueed by the MCSO. (Doc. 98 at Tr. 3653.)

545. Lieutenant Sousa did submit evidericem which Chief Olson could have
concluded that Soudaad unworkable demands placed lmm at the HSU by Sheriff
Arpaio and his supervisors. Sousa statebdisnpredetermination hearing statement, for
example:

| was ordered to deal with an possible situation, under demanding

circumstances from the two Chiefs | haddicectly report too [sic]. Chief

Trombi and Chief Sands did not exercise any discretion when it came to

facilitating the Sheriff's demands for meactivity nor di they consider

the ramifications of transferring ipersonnel that did not belong in the

Unit. . . . This situatin is an institutional failuréhat is identifying and

punishing lower level supervisors fdhe failures of leadership at the

uppermost levels of command in thi$fi€e to include Sheriff Arpaio and
his need for media attdon at all costs.

(Ex. 2898 at MECIA013693.)
546. Nevertheless, because of the MCS@rsdetermination hearing structure,

Special Investigator Vogel was never abledepond to Lieutenant Sousa’s assertions.
For example, there is materialSpecial Investigator Vogeltgport that seems to suggest
that Sousa loosely supervis€gputy Armendariz because tife number of arrests of
unauthorized aliens he was producinged, e.g.Ex. 2218 at MELC-1A011271 (“The
only reason [Sands] knew that Deputy Andariz was arresting a lot of people was
because Lt. Sousa told him about his aigtiv Lt. Sousa was impressed with Deputy
Armendariz’s performance.”).) Further, as Pldig pointed out, Bhough Sousa said he
was constantly raising concerns about Amoheiz with his supervisors, he gave him
positive personnel evaluations thg the relevant period. (@2. 1458 at Tr. 2640-42.)

547. It may be appropriate to excuseeutenant Sousa from discipline to the
extent he could not adequately superhgedeputies due to the unreasonable demands

placed upon him by MCSO command staff. Néweess, to the extent that Sousa did
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not adequately discipline his deputies hesathey produced a large number of HS
arrests, that would demaadiifferent result.

548. The ability of Chief Olson to make &u an unexplained decision withou
providing the PSB investigatavith a chance to respond asflaw in MCSO policy that
allows for the manipulation of results.

549. If Chief Olson in fact accepted the aleogxplanation and determined that
justified relieving LieutenanBSousa from what were otherwise acts of misconduct
would still require the report of such supervistapses on the part of Sousa'’s leaders
separate acts of miscondu@eg, e.g.Ex. 2001 at MELC416255.) i$ not apparent that
Olson did so.

550. Finally, Chief Rodriguez vacated ehwritten reprimand that survivec
against Lieutenant Sousa because the M@3® no method of dcking the complaint
registered against Deputy Aendariz, and because Souga bt remember ever dealing
with the matter. (Doc.495 at Tr. 3652.)

551. Even accepting that the MCSO had neteyn by which to track complaint$

registered against MCSO officersgéDoc. 1556 at Tr. 3301), there is no doubt here tl
a complaint was made. Moreover, whethetraecking system exists is irrelevant t
Lieutenant Sousa’s failure tlulfill his supervisory responsibilities by ensuring that
complaint of theft made against one of Higcers is investigatednd concluded.
3) Lieutenant Jakowinicz

552. Chief Olson sustained preliminary fimgs against Lieutenant Jakowinic
for: (1) failing to properlysupervise Sergeant Trowbridge and ensure that a proper
timely investigation occurred into an ideint involving marijuana found in Deputy
Armendariz’s police vehicle on or abauay 29, 2012, (Ex2218 at MELC-1A011198—-
99), and (2) failing to meet his supervigaoesponsibilities by not offering or mandatin
training to Armendariz. (EX2218 at MELC-1A011202-03.)

553. Chief Olson’s final findings reversedach of the preliminary findings

sustained against Lieutenankdwinicz without stating any esons for the reversal.
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554. Lieutenant Jakowinicz did not pafpate in a predetermination hearing

(Doc. 1495 at Tr. 3529), and Chief Olson nesgoke to him regarding the preliminarily
sustained findings.

555. At the hearing, Chief Olson testifiedathhe did not redcbwhy he reversed
all of his preliminary findings against Lienant Jakowinicz, buhe did so after
“research and reading,” althougle does not recall what thasearch and reading was.
(Doc. 1495 at Tr. 3529-30.)

556. Chief Olson gave his testimony jusbnths after making these decision

UJ

In light of the facts of this case, suchaxk of explanation is wholly insufficient tg

establish that Olson conducted an adequate disciplinary evaluation with respect

Lieutenant Jakowinicz.
4) SergeantTrowbridge
557. Chief Olson sustained preliminarynflings against Sergeant Trowbridge
for. (1) failing to insurean investigation into themarijuana found in Deputy
Armendariz’s police vehicle on or abaday 29, 2012, (Ex2218 at MELC-IA011189-

90), and (2) failing to meet his supervigoesponsibilities by not offering or mandatin

[(®]

training in the area of interpersonal comnuaion and officer safg to Armendariz.
(Ex. 2218 at MELGIA011193-94.)

558. Chief Olson’s final findings reversedach of the preliminary findings
sustained against Sergeant Trowbridge witlstating any reasons ftre reversal.

559. At the evidentiary hearing, Chief Ols@cknowledged thavhen Sergeant
Trowbridge became aware of the marijuah&, never filled ouany paperwork or
initiated any inquiry concerning it. (Doc. 98 at Tr. 3528.) Gbn admitted that the
matter was not handled properiyid.(at Tr. 3540 (“I don't --don’t know why it wasn't

handled properly, but | don't feel that he had a suspicion that it wouldn't be, |so |

overturned it.”);see alsad. at Tr. 3547, 3527 (I thoughbat [Trowbridge] thought that
it was already being taken care of.”).)

560. This is a wholly insufficient basi®n which to find no violation of
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departmental policy.

561. This is especially the case whegoantities of marijuasm had been found
stored in Deputy Armendariz’'s garage, andréhwere similar investigations involving
Sergeant Trowbridge’s supervision of Amdgariz’'s confiscation of marijuana. Sde,
e.g, Doc. 833 at 2—-3 (1A #2014-817).)

562. Under such circumstances, the revedadustained preliminary findings is

inadequate where it is merely based on Clilson’s belief that Sergeant Trowbridg

D

thought that Deputy Armendariz was goingafapropriately resolve the matter.

563. Regarding allegations #hd #3 against Sergealiowbridge, Chief Olson
found that Trowbridge was making significaeftorts to appropriately supervise Deputy
Armendariz, but he was receiving little t@ support from the ecomand staff in this
respect.

564. Sergeant Trowbridge and Lieutenankdainicz attempted to have Deputy
Armendariz reassigned, but thissmwarted by Chief Trombi.

565. While Sergeant Trowbridge dichot mandate courses for Deput

<

Armendariz or look at any trainings offerdy the Arizona Peace Officer Standards,
(Doc. 1495 at Tr. 3544), themeas evidence from which CHi®©lson couldhave found

that Trowbridge discussed additial training with Armendariz.

—+

566. As was the case with Lieutenant Sousagsidering the lack of support tha
Sergeant Trowbridge was getting from his comcdhataff on this question, the Court can
see a plausible basis as to why Chief Olsoy hwve determined that the real fault for

Trowbridge’s supervisory fses was Chief Trombi.

567. If this was the determination, ithsuld have been factored into th
discipline provided to Chief Trombi. AsdhCourt has previously noted, Trombi was
promoted during this investadion, and the discipline heeceived is less than th
indicated by the disciplinary matrix.

5) IA #2014-542 Is Insufficient.

568. There is no dispute that the MCSGgpervisory failures were extremely
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serious.

569. As the MCSO admitted at the hearirsgpervisory failuregpertaining to
Deputy Armendariz revealed systemic swpmon problems within the MCSO. (Doc
1467 at Tr. 3192-93.)

570. Chief Olson’s decision, coupled wi@hief Rodriguez’s grievance decisior
resulted, with a single exception, in theposition of no discipline on anyone at th
MCSO for their serious, repeated, and sigaifit supervisory failures with respect t
Deputy Armendariz. The one exception \las week-long suspension for Chief Troml
coupled with a promotion and a raise.

571. In both dismissing and minimizing diptine, Chief Olson miscategorizec
offenses and grouped separatets of misconduct into a single act for purposes
determining discipline. He al#mngaged in bias and favoritism.

572. The assignment of Chief Olson to matte disciplinary decision in 1A
#2014-542, his performance tbfat function, and the MCSOMelendresonly policy, all
constitute unacceptable intafraffairs practices.

573. |A #2014-542 is invalid.

C. The MCSO Manipulated the Timing of the Four Major
Investigations

574. At the time Special Investigator gel and Chief Olsn conducted IA
#2014-543 and IA #2014-54Zrizona statute and MCSO policy required that :
employer make a good faith effort to completié internal invesgations within 120
working days. (This statuteas amended during @hinvestigations to provide for 18(
calendar days to conduct an investigatioMCSO policy provides tht an appeals boarg
“may dismiss the discipline it determines that the Officdid not make a good faith
effort to complete the invagation within 120 business [now 180 calendar] dayséeg
Ex. 2881 aMELC1306926—27A.R.S. § 38-1110 (2015).)

575. Chief Deputy Sheridan tged that as a result of this statute and MCS

policy, if an administrative investigation @eds the time limit, the discipline impose
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will just be overtirned on appeal.

576. As a result, he testified that “if amdministrative investigation goes to
long you just don’t impose digdine. Or you don’t impose- impose serious discipline”
because it will just beverturnecn appeaf’ (Doc. 1043 at Tr. 977-78.)

577. Itis for this reason that Captain Bailtestified that the MCSO always kep

very aware in internal affairs investigatiooisthe 180 day time limit. (Doc. 1505 at Tr.

3978.)

578. There was testimony during the heari however, that Chief Deputy
Sheridan has manipulated ethtiming on investigationsso he has a self-create
justification for imposing no discime, or only minor discipline. SeeDoc. 1017 at Tr.
214-16.)

579. In that light, Chief Sheridan identifigdur major IA investigations in this
case: |A #2014-221A #2014-541, 1A #2015642, |IA #2014-543.(Doc. 1389 at Tr.
1135-37.) In none of them,dluding IA #2015-543, in whit he was a principal, was

the disciplinary decision timely completed.

580. IA #2014-542 was officially openedn September 12, 2014, as was IA

#2014-543. It is not clear when each ppatiwas added to the investigation pursuant
the terms of the statute.

581. Special Investigator Vogel deliverélde report on IA #2014-542 on Marcl
28, 2014. Yet, ChieDlson did not make his preliminafindings on the case until eithe
May 4 or May 5, 2015. He rda his final findings with respeto all principals on either
May 17 or May 18. (Ex. 2218 at MELC-1A170-213.) Nevertheless, the final finding
were not transmitted to each principal until anth later on June 17, 2015. (Ex. 2943a

582. Special Investigator Vogel deliveredetineport on 1A #214-543 on April

6, 2015. Chief Olson made his preliminary findings as to the various principals o

2 Even if the Appeals Board were twerturn the discipline, both statute an
policy mandate that overturned disciplinencstill be consideredn imposing future
discipline. Thus, despite the potential reversal of discipline, thetélisome purpose in
imposing it.
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case on either April 21 or April 22. He males final findings as to all principals or
either May 12 or May 14. Neverthelessg fimal findings did not become “final” until
June 6, 2015. (& 2943a.)

583. These unexplained gaps in prssieg the cases, when the MCSO |i

always very cognizant of the timing, denstrate the MCSQO’s manipulation of theg
investigations to provide the pripals with multiple defenses.

2. Other PSB Investigations That Resulted from Video Review Were
Problematic.

584. On September 12, 2014, the PSEoed IA #2014-544hrough |A #2014-
548. The PSB conducted the investigations in these cases.

585. With the exception of one ca$egach of these investigations involvel
policy, conduct, or professioliem violations on the part of one or more MCSO office
who were present during stopsaeaby Deputy Armendariz.Sge, e.g.Doc. 1498 at Tr.
3824, 3828-30.)

586. The vehicle occupants in rsioof these stops appeartede members of the
Plaintiff class. $ee, e.g.Doc. 1498 at Tr3815, 3830, 3835-36)

587. Plaintiffs assert that the investigas into the misconduct demonstrate
lack of training or focus in the PSB investigations.

588. First, in several of the investigatis, the PSB investigators used leadi
exculpatory questions whent@mviewing their subjects(Doc. 1556 at Tr. 3443—-47; Ex
2063 at MELC160145MELC160147, MELC160149; Docl498 at Tr. 3825-28; Ex.
2772 at MELC158616-23.)

589. Second, in one of th@vestigations, the discipknadministered by the PSE
was insufficient in light of the subjectfgevious discipline meted out in otHdelendres

investigations. In IA #204-545, Deputy Gnzalez was issued a written reprimand ¢

% |A #2014-548 involved one case ofcessive force by Deputy Armendariz ar
was not significantly raised at hearing.
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February 14, 2015, for his faikel to provide a basis for a traffic stop. Nevertheless,
previous week, on Februad, Gonzalez had receivewvo written reprimands—one
documented in 1A #2014-563 (failure to inforwh reason for a stop) and another one
IA #2014-575 (using profanittowards driver on a stop).Because of the previous
discipline, appropriate application of the didimary matrix would hae resulted in more
serious discipline.

590. Third, in one of thenvestigations, PSB investgprs assumed exoneratin

facts in their conclusions thatere unsupported by the video recordings. (Doc. 1556

Tr. 3439-40; Doc. 1498 dtr. 3819; Ex. 206&t MECL160124, MELC160135.) In IA
#2014-544, Deputy Armendariz reported thHas stopped a vehicle and that bo
passengers stated that theyevm the United States illegallySergeant Fax assumed th
the detainees’ statement was made spontsheaather than as result of being
guestioned, but it is apparent from the régbat Armendariz questioned them. (Do
1498 at Tr. 3819.)

591. Fourth, one of the investigions demonstrates arstance in which the PSB
investigated a lesser charge (inappropriatguage) than the charge originally referre
to the PSB by the reviewing lieutenants (nsibdor the stop). (Doc. 1498 at Tr. 3829
32; compareEx. 2104 at MELC16076®&ith id. at MELC160792 (Sergeant Bocchino’
investigation in IA #2014-547).)

3. Investigations Handled by Divisbns Demonstrate a Lack of Training
and Consistency

592. Each division of the MCSO has aféirs—sometimes lieutenants—assign
to conduct internal affairs investigatiord complaints involving matters of minol
discipline. (Doc. 1467 at Tr. 3162, 3184.)

593. Those persons are selected at thereismn of the divissn commanders.
The PSB has no say in such selection ancethex no criteria promulgated for purposq
of aiding in such selection(Doc. 1467 at Tr. 3182.)

594. The PSB does not yet offer systematiaining to divsion personnel
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designated to conduct internal affairs inwgestions. (Doc. 146at Tr. 3182-83; Doc.
1505 at Tr. 4026.)

595. However, every month the PSB administra staff generates a list of the

IA investigative numbers thaare still active within eachlivision or district. The

commander of each divisiar district is sent this list.(Doc. 1467 afr. 3988-89.) The

v

commander of the PSB is sent a similar listdpen investigations assigned to the PSB.
(Id. at 4000.) Other than sending t&t, however, the PSB does not oversee the

substance of investigations done on the division silde.af Tr. 4027.)

596. Each division had different intergedions of policies and procedure
governing internal affairs invesagons. (Doc. 1467 at Tr. 3166.)

597. On December 4, 2014, the MCSOtified the Court that it opened IA
#2014-451—a PSB investigation into theegdacy of a divisionnvestigation of a
different complaint (IA #2014-142, whicinvolved Deputy Armendariz’'s miscondud
during a traffic stop).

598. The incident at issue itA #2014-142 occurredn March 12, 2014, but thg

responsible division did not complete timvestigation and submit it to the PSB untjl

August 1, 2014. (Ex. 2767 at MELC158128.)

599. Despite the fact that the investigatiofficer had spent some eight hours In

training to conduct such investigatiorthe investigation of Deputy Armendariz was

(7]

—+

poorly conducted in that (1) it was untime{f) there was a failure to conduct necessary

interviews, (3) there was a faikito record interviews or otherwise document eviden
and (4) there was a failure gpve adequate notices @arrity warnings. (Ex. 2767 at
MELC158128, MELC15830; Doc. 1556 at Tr. 3425-29.)

600. This division invesgation initially resulted in dinding of “not sustained”

against Deputy Armendariz, whereas a findioig“sustained” should have been and

eventually was made. XE2767 aMELC158130-32.)

601. On January 26, 2015, éhPSB issued a written reprimand to the two

officers responsible fothe poorly conducted division vastigation. (Ex. 2943a af
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MELC1404203a.)
B. MCSO Investigations Arisingfrom Found Personal Property.

602. In addition to the PSB investigatiorthat began as the result of th
MCSO'’s videotape reviews, the PSB als@dre several investigations resulting frot
items of personal property that were not actted for and that were found in the custot
of the MCSO.

1. The MCSO Carried Out a Bad Faith Criminal Investigation into the
Allegations Raised by Csco Perez (IA #2014-295).

603. Cisco Perez made the allegatiorsge supraf 281, above in a state

unemployment hearing that the MCSO investigated as |A #2014°2@&eEx. 2748.)

604. Chief Deputy Sheridan dnCaptain Bailey agreed that there should be

criminal investigation opened with resg to the Cisco Perez allegationSe€¢Doc. 1556
at Tr. 3236; Doc. 1505 at 4012-13; DAB89 at Tr. 1128; Dod 456 at 2215.)

605. They also decided to suspenthe ongoing Deputy Armendariz
administrative investigainh pending the completion ofthe Cisco Perez criminal
investigation. (Doc. 1467 atr. 3119-20; Ex. 2004; Doc. 3%t 10; Doc. 795-1 at 30.)

a. The MCSO Improperly Bifurcated the Cisco Perez Allegations
and the Armendariz Search.

606. Cisco Perez alleged that HSU offisewere taking property during HSU
operations in a manner that violated policyaw; the many items gfroperty in Deputy
Armendariz’'s garage amply demonstratedrash. The Armendariz matter, therefors
provided an abundance of evidence to supfiee Perez allegations, evidence that W
otherwise relatively sparse. Unlike themdendariz search, which yielded existing af

potentially traceable evidenad misappropriation of itemef value, the Cisco Perez

*®During approximately the first week diine 2014, shortly before Cisco Pers
made these allegations of misconducthuw the MCSO, Chie Deputy Sheridan
transferred Captain Bailey frothe SID to head uthe PSB. (Docl467 at Tr. 3144see
Ex. 2748 (memorandum from Defut Knl%ht(ﬂaptam Bailey raising the Cisco Perg
allegations dated June 12, 20 4)3 ThemAndariz administrative investigation
including an inquiry into all of the items found in Deputy Armendariz’'s garage,
already underway when Captain Bgilgecame the head of the PSB.
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allegations referenced no specific pedy other than &rge screen TV.

607. The Armendariz matter should haveeheconsidered as part of th
evidence—indeed, thbulk of the evidence—when assessing the validity of the Ci
Perez allegations.

608. By largely disregarding the Armemma evidence in the Cisco Pere
criminal investigation, the PSB and thessigned criminal investigator, Sergea
Tennyson, could investigate the otherwiseydédy unsupported Cisco Perez allegatio
without taking into account éhcorroborating physical evidea of “pocketing” that the
items in Deputy Armendariz’s garage providéd.

b. Sergeant Tennyson’s Invegjative Practices and Techniques
Undermine the Veracity of Hislnvestigations and Reports.

609. On August 28, 2014Sergeant Tennyson wrote a report addressed
Captain Bailey in which he closed out anyngnal investigation relating to the Ciscg
Perez allegations. (Doc. 1556 at 3237-39; Ex. 2006t MELC011165.)

610. On November 20, 2014, ree weeks after the Coureld a hearing on the
August report, Sergeant Tennyson wrote llovo-up memorandumddressed directly to

Chief Deputy Sheridarthat recommended closing armyiminal investigation as it

pertained to the items of personal propdéoynd in Deputy Armendariz’s garage. (Ex

1001.)

611. In addressing the November memoedum directly to Chief Deputy]
Sheridan, Sergeant Tennyson skipped sevevals of the normal chain of commang
(Doc. 1556 at Tr. 3249.)

612. Chief Deputy Sheridan @s not think that thiss odd because he haq
frequent conversations with Seant Tennyson about this investigation. (Doc. 1389
Tr. 1181.) Further, he was in closentact with all PSB operationsld(at Tr. 1128.)

613. Sergeant Tennyson began his intemgein regard to the Cisco Pere

" This bifurcation was especiall)(mgrobiatic after it became clear that othe

surviving HSU members contributed to tlentraband stored in Armendariz’s garage.
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investigation on June 16, 2014. (E2006 at MELCO011163.) He conducted 4
interviews in a thre week period. Id.) His plan was to “spediriefly with everybody at
HSU and get this thing done[.J(Ex. 2031 aMELC227066.)

614. Chief Deputy Sheridan ayed very close to & investigation and had
frequent contact and communication with ®eugt Tennyson. (Doc. 1389 at Tr. 118(
81.)

615. Aside from prioritizing the investigatn into the Cisco Perez allegations
which had no physical evidenaaver the investigation intthe Armendariz search, which
yielded a great deal of actual (often tradeplproperty, there were other considerab
deficiencies in Sergeant Tennyson'’s investigations.

1) Sergeant Tennyson Adopi@ the HSU’'s False Assertion

that Deputies Used Identifcations for Fraud Training
Purposes.

616. Sergeant Tennyson notes in his Asgueport that the deputies hal
recovered “many different forms of ideintation[,]” (Ex. 2006 at MELC011163),
religious statuettes, “homemade booties;t aother items of littlevalue for training
purposes. Further, he acknowledged that &marg Trowbridge indicated that he ke
license plates from load vehicles as troploashis HSU office wall, with each licensg
plate representing a load vehicle arrefd. §t MELC011164.)

617. Nevertheless, Sergeant Tennyson condubat “some identifications werg
fraudulent and many were recovered withouh@eble to identify its true owner.” (Ex
2006 at MELCO011163.)

618. In doing so, he apparently credited fatse statements originally asserteg
by HSU personnel right after the Deputymfendariz administrativenvestigation began
that the recovered IDs were used in fortmaining courses in which participants had

provide fraudulent IDs.
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619. For example, as early adlay 23, 2014, Detective Fréiauthored a

memorandum sent to Captain Bailey whbka was the Captain over the Special

Investigations Division which included the HS This was immediately prior to Bailey’s
transfer to the PSB. (E4000 at MELC028132.)

620. In the memo, Detective Frei requesthdt Captain Bailey direct him as tq
what he should do with the numerous pertdbDa he had gathered over the last fiv
years in the course of Hsw enforcement activities andetttaw enforcement activities of
other deputies.

621. The memorandum claimed thatetiDs in his possession came frof
detectives who had reason tdieee that the identificationwere fraudulent. He stateq

that “[tlhe identifications were used for tngng purposes only, as most of the Crimin

Employment Unit is certified in document axination or has had some training In

forged/fraudulent/questioned docunmeht(Ex. 1000 at MELC028132.)

622. Despite Detective Frei’'s representation that the IDs were fraudu
Captain Bailey could not recdhat the MCSO had ever attpted to determine whethe
this was accurate. (Do&505 at Tr. 4048-49.)

623. Moreover, there is no reason to assume the identifications are fraudl
(Doc. 1505 at Tr. 4048—49Almost all of the identificationattached to Detective Frei’s
memorandum are issued to members of the Plaintiff clas®, (e.g. Ex. 1000 at

MELC028133-59), and many of them mge issued by foreign governments—

predominantly Mexico or its statesSeeid.) Chief Deputy Sheridan, when asked abqgut

these IDs, acknowledged that it would not make sense for someone asserting a leg
to be in the United States to create a frauduldgxican identification. (Doc. 1043 at Tr
985.)

624. Further, as the MCSO would later atncontrary to the assertions of

Detective Frei, no one in the Crimin&mployment Unit had formal training in

~ ?® During the course of this litigation,efMCSO promoted Dettive Frei to the
position of Sergeant.
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forged/fraudulent/questioned douents. In fact, no one ithe MCSO in general had
such training. (Docl417 at Tr. 1546-47.)

625. Detective Frei submitted the memorandand the attachelds to Property
and Evidence for destruction.(Ex. 1000 at MELC02&1.) At that time, the
memorandum came to the attention of the MwnTeam and was not destroyed. (Do
1043 at Tr. 985.)

626. The memorandum to Captain Bailey leggparently never been the subjert
of an MCSO internal affairs investigation(Doc. 1417 at Tr. 346; Doc. 1505 at Tr.
4047.)

o

627. Nevertheless, as of May 2014, thensafalse explanation set forth by
Detective Frei seems to have been geneealypted by other HSU officers in an attempt
to offer a legitimate explatian for the many IDs in the gsession of HSU deputies that
in fact had been taken as souveniramwésts. (Doc. 1417 at Tr. 1547.)

628. When in early June, the HSU retach to its formeroffices in the
Enforcement Support building, some of tings they found there were Mexican IDs
and a Mexican passport or passports.

629. These IDs belong to memberstbé Plaintiff class.

630. When Sergeant Powe questioned Defildgme and Deputy Joya about the
presence of the identificationshey offered the same I$@ explanation “that they
attended courses designed to help theentifly fraudulent Mexican IDs and Fraudulent
Foreign ldentifications.” (Ex43 at MELC104079.)) They “exahed . . . that they were
instructed to confiscate fraudulent IDs Mol during the coursef their duties, but
because they were not Arizostate Identification, they weneot able to use them tg
charge the subject with a crime.ld{ However, as the MCS@ow admits, contrary to
the statements of Detective Frei, Dgp@osme, and Deputyoya, HSU and CEU
members did not receive training to helem identify fraudulent Mexican IDs and
fraudulent foreign identifications. (Doc. 14&¥Tr. 1546—-47.) Nas there any evidence

that HSU or CEU members were “instructisdconfiscate fraudulent IDs found during
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the course of their duties” withoutitsmitting them to Property and Evidence.

631. Nor was any evidence offatat trial to establish #t the IDs referred to by
Deputy Cosme and Deputy Joya are fraudulent.

632. Sergeant Powe, however, pgpently accepted these statements at f
value. In a June 6 memorandum to Lieate Jakowinicz regarding the explanation
Deputy Cosme and Deputy Joydergeant Powe noted thihis information might be
helpful to the HSU in responay to the ongoing internal affa investigation into such
matters?® (Ex. 43 at MELC104079.)

633. How these identifications came to bé ie the former HSU offices has no
been the subject of an internal affairs inigegion identified to te Court, although the
documents have apparently been pnesgiin a departmental report.

634. In the Cisco Perez investigationetk is no reason whyergeant Tennyson

would not have had access to the IDs teedeine whether they were fraudulent.

Detective Frei presumably still had his 111 IDs that he subsdguiirnedin the
following November. Sergeant Powe hadeserved in a Departmental report ti
Mexican IDs found inthe HSU's initial return to itsHSU offices in Enforcement
Support. (DR#14-013R2; Ex. 43 at MELC104079.) 8geant Tennyson also knew of
and had access to, the approximately 500titiestions found inDeputy Armendariz’'s
garage, although given their storage in dlaeage, Tennyson calihot have reasonably
believed that they were lvgy used for training purposes.

635. At any rate, the MCSO now acknowledges that many of those IDs arg
fraudulent. (Doc. 1505 at Tr. 4048.)

636. Although Sergeant Tennysamted in his report that some of the IDs we

fraudulent, he never discussdtse identifications that wemot fraudulent, and what

*® This also demonstrates that HSehders were quite aware of the ongoil
Armendariz investigation and one of itepics before the Cisco Perez crimin;
investigation even began.
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basis the HSU members would have had for seizing/keeping®them.

637. Additionally, the leading questionSergeant Tennyson posed in h
interviews demonstrated that he had alreaatycluded that the IDs were fraudulent ar
that he was attempting to lead those he interviewed to the sanclusion. See, e.qg.
Ex. 2028 at MELC22681(0°1 was told by some of the guys that there’d be times wh
fro-or fraudulent ID’s were, umwere acquired and used fioaining. Is—did you recall
anything like that?”); Ex. 2028t MELC227806 (“As far as ¢hum identification, | spoke
with a ton of guys and some mentioned tbame of the IDs were taken and used
training aids. Does that sound familiar to you?”).)

638. Third, he concluded that the MCSi{@puties attended “training classes p
on by outside agencies, namely DPS, whsttglents were asked fwovide discarded
fraudulent identification for training aids.(Ex. 2006 at MELC011164.) As has besg
demonstrated above, although this was a popular explanatiameergg by HSU staff,
there is no truth to it.

639. As to the seized license platesepvthough there was no suggestion th
they were fraudulent, or that they were usedraining, this did not prevent Sergeat
Tennyson from suggesting such a connecti@ee( e.g.Ex. 2028 at MEC226806 (“[I]t
seems to be a common theme that the licpretes were taken and some of them we
posted on walls inside the —ethum — the offices — and keep in mind Cisco — Cis
mentions that after he — heysa- he — these items were geted, he does follow-up with
yeah, we used them for trainindNow, uh, is that a prossis-that a, uh — a protocol o

something you guys dion a regular basis?”).)

% In the conclusion of his Novemberemorandum, Sergeant Tennyson does
least implicitly acknowledge that HSU membare inappropriately taking some proper
when he notes “it is not clear why the itedid not remain with tl arrestee or why the
items were not placed into Property and Evadefor either destruicin or for evidentiary
purposes.” (Ex. 281 at MELC1397012see alsdEx. 1001 at 3.) Buhe does nothing in
either the August or the November reporptosue these questions before terminating
investigations.
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640. Fourth, citing Deputy Gandara, Sergedennyson concluded that whep
IDs were kept for training aids, “first therds were processed &mind property.” (Ex.
2006 at MELCO011164.) Hitis also not true. With the apparent exception of those [IDs
involved in 1A #2014-874 and those IDs calied by Sergeant Knapp, the Court is not

aware that any of thIDs subsequently located by the MCSO were checked into|and

processed as property. It is notable teaén Gandara was latdisciplined for not
processing confiscated e as property. See, e.g.lA #2015-022.) Yet, in Sergeant
Tennyson’s rush to arrive at an exoneratogclusion, he apparently made no effort fo

confirm the truth of Gandara’s statemenitdoe determining that it was accurate.

2) Sergeant Tennyson Failed tdnvestigate or Follow Up on
Identifiable and Traceable Property Found in Deputy
Armendariz's Garage.

641. In his August report, Sergeant Tennysbd not discuss or disclose any of
the personal property found in Deputy Armerizla garage that had obvious value and
was traceable to victims, whidasts a different light on éhminimal items for which he
did account.

642. To the extent that he was, at the time, trying to assume that all of
property in Deputy Armendariz’'s garagenta from Armendariz, he was disabused pf
that notion before writing his Novemberemorandum to Chief Deputy Sheridan.

643. In between receiving Mr. Manmys email in early Octobersee infra

19 679-83, and writing the Nember 20 memorandum t©hief Sheridan, Sergeant

O

Tennyson received further verification th¢puty Armendariz was not the only MCS(
source of seized property mered from Armendariz’'s home.

644. In October, Sergeant Tennyson reegiwnine CDs containing informatiorn
demonstrating that the IDs of personaufd in Deputy Armendariz’'s garage were
attributable to law enfaement activity of MGO officers other than Armendariz.(Ex.
1001 at 1 (“The identification cards asstded with the infamation on the CDs

mentioned above were discovered to h&een obtained during HSU operations by

31 This corroborated Deputy Armendari&y interview asserting that fact.
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Detectivesother than Armendariz.”) (emphasis in original)see alsolA #2014-774
through IA #2014-783Doc. 814 at 4-13.)
645. By that same time, Sergeant Tennyson was able tdiflem additional

seven IDs from Deputy Armendariz’'s gardgegonging to persons who had encountg

with HSU officers other than Armendariz. XE2025; Ex. 2026.) Triee of these persons

were identified as having encounters with “C. Perez S 1346.” (Ex. 2026.) To the e
that “C. Perez” is Cisco Perez, this demaatsts that some of ¢hproperty that Perez

“pocketed” found its way to Armendariz’garage. This property thus provids

considerable support for thalidity of Perez’s originahllegation that HSU members

were in the habit of pocketing things. Armenda garage served asdepository of the
pocketed property. Thisonnection was never noted by Tennyson.

646. Sergeant Tennyson dropped any furtineestigations into the IDs once h
determined that they belonged to individuatho had been transfed to ICE. (Ex.
2025.) He did so because he concludedithaas impossible to locate persons who h
been deported. Tenroyrs admitted that no additional effs were made to locate thes
individuals. (Docl1466 at Tr. 2942—-44ee alsdx. 2025.) He further testified that he i

not aware of any such efforts made by the MCS&eeDoc. 1466 at Tr. 2893, 290405

Doc. 1467 aflr. 3135-36see alsd&x. 1001.) These IDs were not fraudulent. Tennys
relied on the identities providdany them in confirming, through MCSO records, that t

persons identified by the cards were transfd to immigration authorities, and thegn

through immigration records that therpens were ultimately deportedSde, e.g.EX.
1001;see alsdEx. 2025; Ex. 2026.) Furer, based on their namasd their deportations,
these persons are membefshe Plaintiff class.

647. The fact that the victims of the MCSO’s misappropriations were depo
(or otherwise could not bdocated) does not negateethmportance of at least
administrative investigations into the sappropriations. Where property could
connected to deputiethe investigations should not habeen dropped, regardless

whether the owners of the property could be located.

-112 -

185
b

pXxter

D

11%

Ad

e

on

ne

rted

e
Df




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

3) The MCSO Imposed NoDiscipline on HSU Members
Who Seized Personal Property from Plaintiff Class
Members and Stored It in Dguty Armendariz’'s Garage.

648. In his November report, Sergeant Tgson noted that Deputy Armendari

alleged, just prior to his suicide in Mayatha female detentionffacer coworker in the

HSU removed items from HSUfwes and placed them in Arendariz’'s garage once shge

“got word of an upcoming inspection by thedmal Affairs Division.” (Ex. 1001 at 3.)

649. Sergeant Tennyson’s memorandunmsntissed this allegation becaus
Tennyson had identified and tamviewed the relevant tention officer, Raphaelita
Montoya, and she “denied delivering anythinghe Armendariz residence.” He furthe
noted that Deputy Armendariz is@ack rat.” (Ex. 1001 at 3.)

650. However, Officer Montoya subsequendgmitted that she did in fact clear

contraband from HSU offices and take itDeputy Armendariz’'s garage. (Ex. 2841 i
MELC1396996 (“At a later date the saniemale Detention Officer admitted tc

Detectives during an audioglgo taped post polygraph intesw she did drop some items$

off at the Armendariz residence. She digetped Armendariz load several items whig
may have included the identification carahto his work vehicle when HSU wa
relocated to a new facility.”); sedso Doc. 1556 at Tr. 246-47.)

651. Officer Montoya made this admissi after declining to submit to 3
polygraph examination.32 (Doc. 1466 at T902-03.) This is an independent violatig
of MCSO policy.

652. The MCSO now admitsthat there were items found in Deput
Armendariz’s garage that came from MCSQCegtions in which Armendariz took nc
part. (Doc. 1556 at Tr. 3246-47.)

653. Even after Officer Montoya cordsed as much, there was no further

32 Officer Montoya apparently agreed to take a polygraph exam, had “some s
a panic attack” before the exam, and waselwee never actually polygraphed. (Do(
1466 at T. 2902:1-9.)
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investigation or reassessmenthar involvement, or that ainyone else, in the possibl

mishandling or theft of property in either administrative or a criminal investigation|.

(Doc. 1466 at Tr. 291-03.) By the time of heroofession, Montoya had alread

received findings of “not sustad” in two administrative c@s: |A #2014-541 and IA

#2015-021. (Doc. 1389 at Tr. 1205; DA&56 at Tr. 320-71; see also Ex. 2010, EX.

2887, Ex. 2943.)

654. Despite this, and despite Sergeargnnyson’s acknowledgment in
previous memorandum to Chief Deputy Stien that the loads Officer Montoya too
over to Deputy Armendariz’s home may haweluded IDs, (seee.g., Ex. 2841 at
MELC1396996), Tennyson testified to this Cotlmat no one at thBSB was yet able to
answer how the additional IDs in Armemd& garage deriving from stops tha
Armendariz did not execute came to be thef@oc. 1466 at Tr2890-91; Doc. 1556 at
Tr. 3246-47.) In light of théacts set forth above, Tennyssrexpressed mystification

(and that of anybody else at the Q) is neither genuine nor credible.

4) The MCSO’s Defense of Sergeant Tennyson’'s Augus
Report Is Not Persuasive.

655. After Sergeant Tennyson presentesl August report to the MCSO and the

Monitor, the Monitor filed vith the Court its writtenevaluation of the MCSO’s
investigative efforts.

656. The Monitor was critical of a numbef aspects of Sergeant Tennyson
investigation: the PSB’s lack of an irstiggation plan, Tennys& minimal interview
guestions, his leading questions, his apologeine, and his failure to follow-up wher

interview subjects mentioned topigsrtinent to the investigation.

657. On October 21, 2014, Defendants dil¢heir response to the Monitor's

* In Sergeant Tennyson’s initial interviews only covered iar basic questions
that mostly related to the @aning of the term “Eocketmég."(Doc. 795, Ex. 1 at 31.)
Further, the interviews were very shorSeg, e.g.Ex. 2030.) And he was apologetic t
those he interviewed.Sée, e.qid. at MELC227271 (To Gambodi feel as though I'm
wasting your time 'causkonly had a few qué®sns for youl[.]").)
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report. (Doc. 755.)

658. The Court held a hearingn the Monitor’'s report o®ctober 28, 2014. In
that hearing, at which Chi€&eputy Sheridan was prese(idoc. 776 at Tr. 3), the Court
noted its concerns with Sergeargnnyson’s investigation. Id, at Tr. 49-52;seelA
#2014-0295see alsdoc. 804 at Tr. 71-72)oc. 795 at 6-7.)

659. The Court also noted, despite notinfge made aware of Mr. Manning’s
email conclusionssee infraflf 679-83, that the materialsufal in Deputy Armendariz’s
garage had value and in many casesys-credit cards—could backed to identifiable
victims. (Doc. 776 at Tr. 45Doc. 780 at Tr. 86—90.)The Court reaffirmed that a
criminal investigation ought nad be foreclosed as to the personal property and item
value found in there. (Doc. 776 at Tr. 45; Doc. 780 at 86—90.)

I. At the Evidentiary Hearing, the MCSO Defended
Its Flawed Investigative Techniques

660. In their testimony, Chief Deputy Shean, Captain Bailey, and to som
extent Sergeant Tennyson alugbt to defend the probity, goriety, and competence o
Tennyson'’s investigaon and his two resulting memoranda.

661. Chief Deputy Sheridan did not discukg Monitor’s criticisms of Sergean
Tennyson’s investigation witifennyson because Sheridaneganot agree with them
(Doc. 1389 at Tr. 1198-99.)

662. Captain Bailey was aware of the okitor's criticisms of Sergeant
Tennyson'’s investigation and for the most mhisagreed with them. (Doc. 1556 at T
3250; Doc. 1505 at TA013-14, 403839.) He had no problemith Tennyson’s leading
guestions, (Doc. 1556 at Tr. 3253)s lack of investigative planjd. at Tr. 3252), his
failure to prepare in advaa a comprehensive set of quass, (Doc. 1498 at Tr. 3812)
or his failure to follow upon information pertiant to the investigation that emerge
during Tennyson’s interviews. (i. 1556 at Tr. 3254-55.)

663. Captain Bailey did not agree withethMonitor’s criticism that Sergean

Tennyson was being controlled nibrat he was investigatingist enough to make the
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investigation appear credibléDoc. 1556 at Tr. 3254.)

664. Captain Bailey did agree with sonwd the Monitor’'s criticisms. For
example, he tacitly agreed with the Min's criticisms regarithg Sergeant Tennyson’s
failure to Mirandize people, due talked to him about tha{Doc. 1556 at Tr. 3255-57.
He talked to Tennyson abotiie need to use rooms in wh the interviews could be
recorded. Ifl. at Tr. 3258.) He also mentioned ennyson that he did not need to [
apologetic. Id. at Tr. 3259.) Bailey further beliegt¢hat the language the November
memorandum’s conclusion that lauds the H81¢, unit Tennyson was investigating, wé
unnecessary’. (Id. at Tr. 3249-50.)

665. Nevertheless, Captain Bailey stands3srgeant Tennyson’s investigatio
into the Cisco Perez allegations and does nigg\zethat it raises angsues or concerns
(Doc. 1556 at Tr. 3240.)

666. At the hearing, Sergeant Tennysdefended his leading questions O
testifying that such questions are a matter sfdwn style and were affort to get more
information from the subjestof his interviews. §eeDoc. 1467 at Tr. 3011-12.)

34 Chief Sheridan, on the othkand, does not thinthat the languagss inappropriately
laudatory or inappropriate inrie. He does not believe thatdenotes bias in any way
(Doc. 1389 at Tr. 1184-85.) The relevant language states:

It is with great respect for thosBeputies associated with the MCSO

Human Smuggling Unit the following beoted. Based on this inquiry as

well as the aforementioned criminavestigation HSU Detectives invested

much effort carrying out duties abey related to Human Smuggling

Operations. With every effort not tavershadow the tremendous work of
the Detectives and Supervisors ire thnit it at least appears based on
information provided some in ¢h Unit may have not adhered to a
procedurally sound method of hamtjiseized items. Per MCSO Property
and Evidence personnel written progsgs are and have been in place
providing instructions fothe forfeiture of items seized as a result of an
arrest or found property for the usetbé training aids or other applicable

work related needsithin the Office.

(Ex. 1001 at 3.)
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667. However, his leading questions imporated the assuption that the

identifications were fraudulerand that they were usedrftyaining purposes. Thus, th¢

answers that Sergeant Tennysolgading questions suggestedre not only false, they,
were the very answers which fit with Trerson’s, Chief Deputy Sheridan’s, and Bailey
acknowledged view of the appmigite result in this case. @i also covered up what ar
at least pervasive violations of MCSO policyniit criminal conduct. To the extent the
that at the evidentiarjiearing he suggested that heading questions were merely
matter of his own style and were not desbatic, the Court finds that testimony nc
credible.

668. To the extent that Captain Baileywda Chief Deputy Sheridan determine
that such questions were not problematicreftects their own lack of good faith in
directing the investigation and/or testifying about it.

669. The Court also finds not credible Seagt Tennyson'’s assertion that whe
he failed to give propdvliranda warnings, he did so as a tiea of strategy. (Doc. 1466
at Tr. 2925-28.)To the extent that Tennyson’s purptd failure would have produced
any information in the criminal interviewsMiould have been inadssible as would any
information to which it led.

. Sergeant Tennyson Conbverts the Facts When He
Attempts to Blame the Monitor Team and Raise

Other Excuses for the Insufficiency of His
Investigations.

670. To at least some extent, Sergeanmiyson himself acknowledges that h
investigation “lacked . . . vigor.” (Ex. 2848 MELC1397098 (“It has been said in ope
court the MCSO Professional Standards Butaaked skill and vigowhile investigating
the alleged widespread criminal activitytbe MCSO Human Smuggling Division. Thi
is partially true.”); Ex. 284kt MELC1396978 (“I must agree with those critical of n
actions, including Judge Snow, who suggegdtes investigationwas handled without

vigor. Unfortunately, the investigative paraters were strongly fluenced and in my
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opinion the results were reflective.”).)

671. According to Sergeant Tennyson, thagen for his “lack of vigor” is that
the Monitor Team insisted a&h the investigation be aigrnnal as opposed to ar
administrative one, which allegedly crippled mmvestigation. Further, he testified tha
the Monitor Team dictated every question thatasked whit deprived him of the ability
to develop his own strategyDoc. 1466 at Tr. 2919.)

672. Neither one of these assertiaasccurate or credible.

673. As stated above, Chief Deputy Shandand/or Captain Bailey decided thj
the Cisco Perez investigation should be a icr@inone; thus, regardless of which of th
two actually made the decision, it is alé¢laat the Monitor did not make it.

674. Sergeant Tennyson’s testimony is alsacicurate when he asserts that t

Monitors directed every question that he askéids true that after observing his initial

cursory interviews, the Monitors did tell hithat his interviews we insufficient and
suggested a list of baseline questions. (Doc. 1466 at Tr. 88&@%lIsdoc. 1498 at Tr.
3811-12; Doc. 795, Ex. 1 al—32; Ex. 2841 at MELC1396974—76.) Tennyson acce
some of their suggestions and rejected othémsfact, Tennyson aged that he received
the questions on June 23 and that he resgbadelune 24 with kiown list of questions
which incorporated many but not all of the Mior's suggested questions. (Doc. 1467
Tr. 3130-33; Ex. 2841 MELC1396974-76.)

675. The bottom line is, although the Mtor Team did make suggestions,
did not make the decisions pertaining to theestigation. Those we left in the hands
of the MCSO, and the MCSO exercised nidapendence in making those decisions.
now seeks to throw up dustiiwask its own inadequaciby blaming the Monitor.

676. Sergeant Tennyson also defended S$@Cpractice by testifying that othe
local police agencies also hasellection bins in which thegleposit fraudulent or invalid
identifications without the necessity of tumgi them in to their Pperty and Evidence
departments. (Doc. 64 at Tr. 3070-72.) Nevertheleispse police agencies only do S

for expired or invalid IDs. Sergeant Tenngstever asked those police agencies whet
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they deposited valid IDs inttheir collection bins as waserthabit of the MCSO. (Doc.
1467 at Tr. 3105-06.)

677. Finally, Sergeant Tennyson defends his memorandum because, he states,

could not establish thany HSU officer had the intetd steal. (Doc. 1466 at Tr. 2932;
33; Doc. 1467 at Tr. 3074—77.)

678. Even assuming that he in fact ardvat such a conclusion, he does n
mention it or explain it in the memorandum itself. And, if this was his conclusio
would require at least a minimal amount of exgltion in light of Sergeant Trowbridge’
honesty in avowing that hend others took license plates “trophies” of their HSU
arrests and hung them on HSU office walls.

ii.  The MCSO Failed to Provide MCAO Attorney
Keith Manning with Sufficient Information, and

Therefore the MCSO Cannot Justifiably Rely on
His Advice.

679. Shortly before the October hearing ladter the closure of the Cisco Perg

investigation, Sergeant Tennyson providad attorney from the Maricopa Count

Attorney’s Office (MCAOQO), Keith Manningwith his August 28 memorandum. Mr

Manning opined, based on his reading Ténnyson’s memorandum, that criming
prosecutions would not have been viable bseaghe MCSO had not attributed any vali
to the items involved in the westigation, and further, thavestigation did not identify

any actual victims of suchefts. (Ex. 1001 at 3.)

680. In light of the minimal amount oforoperty that Sergeant Tennyson

discussed in his August memorandutime Court can understand how Mr. Mannirn
would have doubts about theracticability of bringing crirmal charges. This is
especially true if he beliedethat the property was beimgnocently used by the MCSQO
for training purposes, that @éhproperty had no valuena that no victims could be
identified.

681. It seems inconceivable to the Cgunowever, that Mr. Manning would

have engaged in the same analysis if ek lieen aware that the items included mong
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drugs, credit cards, bank cards, cell phopesses, wallets, weapons, memory cards, and
other items. Further, despite what wasestah Sergeant Tennyson’s memo, the items
were not being used for forteed training purposes, and effort was made to identify
victims who were no longer in the country.

682. Chief Deputy Sheridan wsapresent in Court dumg the October hearing
when the Court, in expressirige view that the criminal investigations should remain
open as a possibility, emphasizi@ valuable nature of sonwé the property found in
Deputy Armendariz’s garage as well as iecéability. (Doc. 776 akr. 45; Doc. 780 at
86-90.)

683. Thus, in applying Mr. Manning’s analis concerning the Cisco Perez
investigation property to the Armendariz istigation property, Gbf Deputy Sheridan
was already aware of the relewalistinctions. Yet he madeo attempt tcaccount for
them, because Sergeant Tennyson’'s N memorandum provided the resylt
Sheridan had sougfrom the beginning.

5) From the Outset, Chief Depty Sheridan, Captain Bailey,
and Sergeant Tennyson Preetermined that Neither the
Cisco Perez Allegations nor tb Property Found in Deputy

Armendariz’'s Garage Suppotted Pursuing a Criminal
Investigation.

684. Even though Chief Deppy Sheridan orderedhat the Cisco Perez

allegations be criminally investigated, hestified that from the beginning he did not

think that there was a basis to pursue a criminal investigation. He did not believe that t

word of a mentally-ill officer (Deputy Armmedariz) or a discredited officer (Perez)
provided any probable cause to investigHSU members for pocketing items. (Doc.
1389 at Tr. 161-62, 1185-8&ee alsdx. 1001 at 3.)
685. He felt compassion and empathyr fthe members of the HSU being
investigated for events that ded not believe had occurredDoc. 1389 at Tr. 1185-88.)
686. He initiated the investigation merelgdause he believedahif he did not,

Plaintiffs would try to suggest that heas not adequately conducting his internal
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investigations. (Doc. 1389 at Tr. 1188.)

687. Although Captain Bailey recommendexhd subsequenthordered the
criminal investigation, and further orderdtht every HSU and former HSU member |
interviewed, he also thouglihat innocent officers werbeing treated unfairly to the
extent that the allegations réigal in their treatment as suspec(Doc. 1556t Tr. 3250—
52.)

688. Like Chief Deputy Shedan and Captain Bailey, Sergeant Tennys
thought from the outset that there was nsiddor a criminal investigation or for
interviewing all of the HSU deputies. (Dot466 at Tr. 2815, Z4-08; Doc. 1467 at
3078-80.)

689. Therefore, upon his receipt ofSergeant Tennyson's Novembs
memorandum, Chief Deputy Sheridan closed any further criminal investigation int
materials located in DeputArmendariz’'s garage baseah faulty and insufficient
reasoning.

6) IA #2014-295 Is Therefore Void

690. In short, Sergeant Tennyson’s istigation ended up being what he ar

Chief Deputy Sheridan intendédo be: a perfunctory whiteash. His leading question$

further propagated a fiction invented B{SU officers in an attempt to explain th

unauthorized personal propentytheir possession, and he fdil® adequately investigate

the allegation that HSU officers other thAeputy Armendariz conbuted to the items

of personal property found at his home.niigson’s failure to fairly investigate the

pervasive seizure of these items of pers@maperty in the criminal investigation als(

resulted in the MCSO not fairly addseng them in the following administrative

investigation.

691. As a result, although the property in Deputy Armendariz’'s ganagenot
taken into consideratiowhen determining the outcometbge criminal investigation into
the Cisco Perez allegations, that outcome wgasl to determine thab ‘further’ criminal

investigation into the propir found in the Armendariz gage was necessary. Due t
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this sleight-of-hand circumvention, the PSBr/@econducted a criminal investigation t

[®)

attempt to determine the saarof the drugs, currency, weapons, credit cards, bank cards.

or other property in Armendarizteome. (Doc. 1389 at Tr. 1171-72.)

692. The Court finds that Defendants\gaged in a cursory and bad faith

investigation, and therefore IA #2014-295 is void.

2. The MCSO’s Administrative Investigation into the Cisco Perez
Allegations (1A #2015-541) Ignores Admitted Wrongdoing and Is Void.

693. IA #2015-541 was the administrativevestigation that followed up on the

wrongfully held property revealed by the Qideerez criminal investigation. (Doc. 155
at Tr. 3240-41; Doc. 852 at(entry on IA #2014-295).)

694. There are several problems with this investigation.

695. First, the MCSO informedhe Court that it wouldely on the Cisco Perez
investigation in condumg IA #2014-541. $%ee, e.g.Doc. 786 at 89 (“Based on the
fact that a criminal inquiry (IA2014-0299)as been conducted on this matter, t

majority of the PSB administrative invesigon will rely on _iformation from that

criminal inquiry.”) (emphasis in the origaf).) It appears to have done so.

696. Thus, the investigatorgpparently had little concembout whether the IDs,
license plates, and other “trophies” thaere scattered around MCSO offices we
appropriately seized in the first place. Thentinued to accept drto represent to the
Court that all of the IDs seized wereddulent and used fdraining purposessée, e.g
Doc. 803 at 49), or that they weaitt seized by Deputy Armendariz.

697. It would not be until much later, as $Dlicense platesand other property

kept proliferating, that the MCSO wouldhélly admit that it had a pervasive problem
(not limited to the HSU) with departmentpigies taking IDs, license plates, and other

property when they had no good reason to do(Bmwc. 1043 at Tr. 992-93; Doc. 1417 ;
Tr. 1546-47, 1554Doc. 1505 affr. 4023-24.)
698. Nevertheless, during the investigatioh IA #2014-541, principals were

only investigated for property managememd/or evidence control issues and n
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whether the deputies had a basis to seize psopethe first place whout returning it.
(Ex. 2520.)

699. At least two of the persons investigdtdemonstrate as much. One of t
nine principals agast whom charges were brougliyt no charges were ultimately
sustained, was Detective Frei. After the stigation began, Frattempted to destroy
his memorandum to Captain Bailey and #ieached IDs. The memorandum came

light and was turned over to the Monitor. In his memorandum, Frei admitted that h

been collecting IDs for five years and that tlvesre “stored in a secure location in [his

MCSO work station.” (Ex. 1@0 at MELC028132.) The memamdum thus admits to a
least a property management violation.

700. Yet no misconduct was sustained against Detective*¥FréEx. 2520 at
MELC229078.)

701. Of greater concern to the Court isatiDetective Frei made no attempt {
verify the statement in his memorandtinat the IDs are all fraudulentSée, e.g.Doc.
1505 at 4049 (Bailey does not remember if tegr tried to determine whether the Fr
IDs were fraudulent); Doc. 1417 at Tr. 510552 (Sheridan has mecollection as to
whether any investigation was dowith respect to the Frei H).) Frei further makes the
inaccurate statement that all of the IDs wersdu®r training purposg and the untruthful

statement that most of the Criminal Blmyment Unit is certified in document

examination “or has some tnamg in forged/fraudulent/questioned documents.” (E

1000 at MELCO028132.) Thesstatements strongly suggest that Frei is seeking
manufacture a semi-legitimate reason that the Were taken in thérst place when he
does not have one.

702. In fact, however, to the extent thaetMCSO investigatednly whether the

_ % To the extent that the instigation only involed Detective Frei's failure to turr

in property to the Property artl/idence room, and to the emtehat Frei was a prlnC||paI

in 1A #2015-018 for thse same IDs, the Court wouldt mxpect the impason of double

discipline resulting from the two investigatis. However, the Court would expect

eroperty violation in at least one of the istigations since Frei admitted to the condu
o discipline was imposed upongfin either investigation.
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IDs had ever been turned into the Propartg Evidence room, rather than the question
of whether a deputy had an appropriate reason to take the IDs, the PSB failed
investigate whether harm was done to ther@ss of members of the Plaintiff class.

703. It is, of course, appropriate for tdCSO to conduct investigations for a
failure to impound propertyf. “Failure to impound propertand evidence to a property
custodian” is a violation of MCSO policy. (Ex. 2001 at MELC416255.)

704. The matter of greater concern to the Court, however—a matter about whicl

the Court has expressed concern since it fiiesard of the property found in Deputy
Armendariz’'s garagesée, e.g.Doc. 1237 at Tr. 24-25)—is whether MCSO officefs
routinely seize IDs and other property franembers of the Plaintiff class without any
legitimate basis for the seizure. An utiewrized keeping ofproperty amounts to a
separate violation of MCSO policy. (ER001 at MELC416255.)Moreover, seizing
property or failing to returmt without a legitimate basi®r doing so unjustly deprives
class members of their property, in violationtlos Court’s orders ahin violation of the
Constitution.

705. This problem exists throught the IA property invegations arising in this
case.

706. Yet, no charges—even charges foiluie@ to turn in property—were
sustained against Detective Frei.

707. What is at least as distressing igttlCaptain Bailey, the SID Captain t

O

whom Detective Frei wrote the memorandumuesting direction about what to do with
the IDs, is the PSB Captain who signed oiff the decision to sustain no allegations
against Frei for the violations(Ex. 2520 at MELC22907&ee alsoDoc. 1505 at Tr.
4047.) Bailey had an obvious conflict inpguvising this investigation—a conflict whick
the Court pointed out as d&aras October 2014, and which Chief Deputy Sheridan

% Defendants testified that afficer can seize properifit is needed in evidencel
for a case, for safekeeping if it has been abaedpor for other reasons specified by la
In any event, however, the officer must depssach property in Property and Evidenc
(Doc. 1465 at Tr. 1447, Doc. 1498 at Tr. 3925-29.)

0=
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acknowledged in his April 201%earing testimony. (Doc. 1043 at Tr. 985.)

708. Yet, as the evidence demonstrat€aptain Bailey contimed to supervise
such investigations.SgeDoc. 1417 affr. 1556.)

709. Moreover, Captain Bailey was himself the principal in such
investigation in which the findg of misconduct was sustained. Captain Bailey recei
a “coaching” for the violatiod’ (SeeEx. 2943a at MELC1404207#A #2015-0357).)

710. Nonetheless, on June 1, 2015,paéan Bailey sent Detective Frei a

memorandum informing him that no disciplineaagst him was sustained in this matter.

711. This same conflict pervades almodt @ the property investigations on
which Captain Bailey gned off. The MCSO can make naich that such investigations
were ‘impartially’ conducted. The Courthased the MCSO multipléimes that such
investigations were improper. Yet the MC®@rsisted in conflieridden investigative
staffing.

712. A further example of the investigati’'s obvious flaws is that no charge
were sustained against Officer Montoya. Officer Montoya has since admitte
transferring confiscated materials from HSfflags to Deputy Armendariz’s garage an(
on other occasions, helpingnhito do so. Everafter she confesdeto doing so, her
investigation was not re-open&d(Doc. 1466 at Tr. 2901-03.)

713. Given her confession, it appears cléaat the finding of “not sustained’
against Officer Montoya is indefensible.

714. Third, as was the case with IA #2542 and |IA #2014643, |A #2014-541

was not completed in a timely fashion.

3" Pursuant to MCSO policg “coaching” ce used in appropriate circumstanc
as an alternative to disciplineSdeEx. 2001 at MELC416245.)

3 Again, Officer Montoya was also noticed a principal inA #2015-018, but no
discipline was sustained agdinger in that investigation. Further, in light of the
testimony that she was responsible for cagaing the property confiscated from perso
detained in connectionith immigration enforcement opéians, and in light of her illicit

transfer of such property tDeputy Armendariz’'s garagé& seems likely that she was

responsible for failing to place into Propeatyd Evidence much of éhother material that
was the subject of IA #2015-018.
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715. The investigation was opeth®n September 11, 2014Doc. 786 at 8.)

716. On June 1, 2015, nine principals of IA #2014-541 received notice ffom

Captain Bailey that any allegatis asserted against themravénot sustained.” (EX.

2520.) Final findings of violation were sustad against the remaining eleven principals
and all received the minor discipline of written reprimand@ke reprimands were issued
on various dates ranging from Ju8e2015 to June 17, 2013l were well past the time
requirement imposed by statute and MCSO policy.

717. As is discussed and amply denstrated, Chief Deputy Sherida

-

manipulates the timing on investigationspimvide an additiorigbasis for imposing no
discipline or only minor discipline. He has done so heBeelpoc. 1017 afir. 214-15.)
3. Except for a Few Items, the MCSQ.umped All of the Property Found
in Deputy Armendariz’s Garage into a Singlé‘'Umbrella” Investigation
that Designated (Deceased) Deputy Armendariz as the Principal and

Delayed Completion of that Investigation to Avoid Accountability for
Its Inadequate Execution.

718. The MCSO opened individual investtgans for only a few items found in
Deputy Armendariz’s garage, and narf¢hese resulted in discipline.

719. In his September 25, 2015 testimo@hief Deputy Sheridan testified that
the MCSO could connect “diinds of items” from Deputy Armedariz’s garage to othel
deputies, and that they opened up a separateviestigation as to each such item. (Dac.
1465 at Tr. 1440 (“[l]f in Charley’s garagee had a credit cardr something—I know

there was a purse, there was all kinds of itertsait we were able to attribute to anoth

D
—

deputy sheriff having possession of thoseweelld have a separate IA pulled for that.”
see alsdoc. 1465 at Tr. 1436.)
720. In reality, the MCSO initiated inwtigations intoonly 28 of over a

thousand items of personal property foundaputy Armendariz’s house—26 driver’s
licenses (IA #2014-77%hrough IA #2014-783 one credit card (IA #2014-774), angd

\*2J

% The surnames on 25 ofett26 drivers’ licenses ggest membership in the
Plaintiff class.
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one license plate (IA #2014-80%).

721. The Court would expect, as Chi&feputy Sheridan’s own testimony
indicated, that once a department’s owndeai reports verified the connection betwes
the property owner and the NBO deputy, the preponderangkethe evidence standarg
would be met and discipknwould be imposed. SeeDoc. 1465 at Tr. 1452:3-18ge
also Ex. 2881 at MELC306925; Ex. 2001 aMELC416243.) Yet ncsuch discipline
was imposed in any such case arising ftbm property found ilbeputy Armendariz’s
home when a deputy was matched with am ité personal property found there.

722. Chief Deputy Sheridan acknowledgekat there were no separate |
investigations launched as to the varialrtags found in DeputyArmendariz’s house.
Because the drugs were nevenmected to any particular pigty, the only investigation
into these matters occurredtime context of the “catch-altir “umbrella” Armendariz 1A
investigation designated as IA# 2014-22(Doc. 1465 at Tr. 1437:5-10.) Armendar
was the only principal of that investigation.

723. Chief Sheridan further testified théite weapons, credit cards, bank card
and money were individually investigated—Iing testified that those investigations tg
may have been only in therdext of the umbrella Armendarinvestigation. (Doc. 1465
at Tr. 1439-40.)

724. In fact, the MCSO has never openedany investigation with respect tqg
any of the weapons, credit cards, bank sgqudith one exception)cell phones, or CDs
they found in Deputy Armendariz’'s home.

725. The MCSO asserts that they havefseth in 1A #2014-22 their attempts
to connect these items of profyeto an MCSO deputy other than Deputy Armendar
(Doc. 1556 at Tr. 3421-2R00c 1505 at 4017-18.)

0 The license plate belonged to Make Ruiz Hernandez. Ms. Hernandg
reported that the plate was taken by a ferdafguty who asked her “if she was a citize
a Mexican, are you illegal, and are you a we?” (Doc. 814 at 134.) CAD reports
indicate that the stop in question was conelddy Deputy Amie Duong. (Doc. 1632 &

Tr. 13-14.) Inexplicdly, on May 20, 2015, the MCSO wemined that the allegations

were sustained as to Deputymendariz, who had been deéat a year, but not as tg
Deputy Amie Duong. (Ex.@43a at MELC1404206a.)
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726. The Court finds that these effortye inadequate because Defendants
manipulated the closure of the investiga to cover its deficiencies and avoid
accountability for it inthe evidentiary éaring. Throughout the cae of this evidentiary

proceeding, the Court repeatedly addrds&heriff Arpaio’s counsel regarding th

112

MCSQO's failures to timly complete the investigationslaged to the Armendariz search
and the Cisco Perez allegationsSeé¢, e.g.Doc. 1017 at Tr. 15-20; Doc. 1051 at Ty.
427-28.)

727. During the April 23, 2015 hearinghe Court addressed Ms. lafrate and
noted: “Initially we were goingo have those MCSO internalvestigations done in early
March. You indicated . . . imarly March, . . . that yoneeded an extsion until April
13. April 13 has come andone. We don’t have thosavestigations completed.
Obviously, in setting the supplental hearing we will want tbave them completed wel
enough in time to do the [Monitor’s evaluationsjwvould request in # next day or so, if
you can, you provide me with an indicati of when those inwtigations will be
completed. And | don't just mean 542 and354l mean the other investigations that
arose from the Armendariz and/or Cisco Pexed related allegations that are related|to
the subject matter of this lawsuit.” (Doc. 1051 at 427-28.)

728. On May 7, 2015, SherifArpaio informed the Gurt that there were 62
investigations arising from the Armendarizasgh and the Cisco Perez allegations, that

41 of them were completed, cgthat 21 remaineshcomplete. (Doc. 1052 at 2.) Arpai(

7

assured the Court that “[a]ll of the remamimvestigations will be completed on qgr
before June 15, 2015.” (Dot052 at 2.) On May 8, the Ga entered an order requiring
Arpaio to specify by investigation numbehich of those 62 invéigations had already
been actually closed. (Doc. 1064 at 1 9.)

729. On May 13, in compliance with the Ma@ order, Sheriff Arpaio identified
IA #2014-221 as one of thosevestigations that was still ope (Doc. 1076-1 at 2.)
Thus, IA #2014-221 was one of those invesiigns that were to be completed on or
before June 15, 2015.
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730. The following October, Captain Baileystdied that he had signed off o
the completed report of IA #2014-221 August 2015, which wsatwo months after
Sheriff Arpaio represented to the Court titatvould be complete.(Doc. 1505 at Tr.
4045.)

731. In his September 25, 2015 testimo@hief Deputy Sheridan testified that
he had reviewed the completed report of #2014-221 within therevious week and
“sent it back for some editingyot of content, but of gmmar.” (Doc. 1465 at Tr.
1437:13-15.) Nevertheless, Sheridan did smn off on thisinvestigation until
November 5, after the hearings werdgually completed. (Doc. 1627, Ex. A.)

732. This delay deprived the Court and thetkes of the oppounity to evaluate
the report during the hearings. By Novemnl2015, IA #2014-22had been open for,
approximately a year and a half. Thé&eno reason why the MCSO could not haye

completed the investigation isufficient time to have itadequacy evaluated by th

[1°)

Parties during the hearing.

733. The Court therefore finds that thengpletion of the umbrella Armendariz
investigation (IA #2014-221) was manipulatiedavoid accountability in the evidentiar
hearings.

734. Of course, to the extent that the KO failed to adequately investigat

[

personal property seized from members of Eh@ntiff class, such failure harms th

[1°)

members of the Plaintiff class.

4. The MCSOQO’s Other Administrative Investigations into Personal
Property Found Elsewhere Resultedn Minor Discipline, If Any

735. The MCSO initiated a few more admnstrative investigations involving
personal property fouhelsewhere.

736. The MCSO opened four separatgestigations—IA #204-018, 1A #2014-
019, IA #2014-020, and 142014-021—related tthe property it fand upon its second
inspection of the HSU'’s former officas the EnforcemerSupport Building.

737. The MCSO also openeap IA #2014-022, which resulted from property
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handed to Sergeant Tennyson jusbipto that second inspection.

a. Although IA #2015-018 Reslted in Minor Discipline, the
MCSO’s Méelendres-Only Discipline Policy Clouded the Basis of
that Discipline and Ensured that Only Minimal Discipline
Would be Imposed; the Investigation Is Invalid.

738. 1A #2015-018 involved the discovergf 578 CDs, 462 departmentg
reports, 35 license plates, 164 IDs, and apmss In this investigation, the MCSC
sustained a finding of minor stiipline resulting in a written peimand to five officers.
(Ex. 2943a aMELC1404206a.)

739. With respect to at least some of thabperty, for example license plate
that were not returned todhMotor Vehicle Division, thé>SB was able taonnect the
property with MCSO deputies other than DgpAtrmendariz. Of the 35 vehicle plate
found, an MCSO CAD database search revetiatl 13 of the license plates had son
relation to Armendariz. The MCSO cauted eight license plates to the la

enforcement activities of fivether MCSO deputies. One gy was associated with

two of the plates, another deputyho testified at trial, waassociated with three of the

plates, and three other HSUpdies were associated witime license plate each. Th
MCSO was unable toonnect any deputy ™ of the license plategDoc. 803 at Tr. 51—
53.) There is no indication that a logascor any similarly available search wa

conducted to attribute these 14 plateany particular MCSO deputy.

740. Contrary to the testimony of @i Deputy Sheridan, no separate

investigation was launched as to the fivputees who were associated with the licen
plates that were identifiedMoreover, only five deputies itotal received any discipling
at all for the various property that was istigated as a part of IA #2015-018.

741. Of the 164 IDs in IA #2015-018 thatere not turned to Property and

Evidence, the MCSO foun®i3 in the bottom of a box thatso contained reports. (Dod.

803 at Tr. 48-50.) These 53dvere turned in by one deputyut had been retained b}
another. Deputy Gandara apparently had sasseciation with thse IDs although it is

not apparent whether he found them, or \Wwhethe was the deputy who had kept the
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without turning them in. (Bc. 803 at Tr. 48-50.) Another 111 IDs were apparently

those Detective Frei turned in to the pmapeoom for destruction together with hij

v/

memorandum to Captain Bailey seekingiad on what to do with them.

742. On November 20, 2014, Sergeant k#ormed this Court that the MCSQ
intended to run these 164 d0hrough their CAD and JWI databases and that MCSO
would potentially run them tbugh log scans in the futuréDoc. 803 at Tr. 48.) While
Sergeant Fax continued to imoectly assert that the 11Ds were used for training
purposes, he frankly acknowledged that ash 53 IDs, he did not yet know “what
reason they were kept, confiscated, ased for.” (Doc. 803 at Tr. 49.)

743. With respect to th&1l IDs, he asserted to the Court that the PSB intended

174

to determine in its investigation from “whatvestigations [Detective Frei] had thosg¢

why he had those for so long, and why thereewet put into the perty room.” (Doc.
803 at Tr. 50.)

744. Nevertheless, as is discussed abowe])@ls held by Detdive Frei were not

investigated to determine who confiscathkém and whether they were appropriatgly
seized. No discipline was impes$ on Frei for inapproprialy keeping such IDs without
turning them into property.The failure to even imposaiscipline on Frei for keeping
such IDs in his desk indicad that this investigationas not adequately pursued.

745. While Deputy Gandara did receive didgip in this investigation, it is not
apparent for which act or acts of violatite received the discipline. He may haye
received the reprimand for the IDs, for his fedlio turn the licensplates over to Motor
Vehicles, or for leaving behiritie other CDs and departmentgborts that were found in
the offices and that were thelgect of this investigation.

746. The failure to specify which acts ofisconduct constituted the basis for an
officer's discipline remains a problem with respect tcergvofficer that received
discipline under IA #201018. And for reasons previousixplained, the investigations
were inappropriate to the extent that thdBR@mped together multip separate acts of

misconduct by an officer into one siegdustained finding of discipline.
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747. For example, as was the case in#2014-541 and IA #2014-542, some (

the officers who received discipline heresalreceived discipline for separate acts

misconduct in other investigate that arose out of tHdelendrescase. These various

separate acts of misconduct wamnped together and treatad a single violation. Therg
should be no discount ithe amount of discipline imped on officers who commit
separate acts of misconduct agamsmbers of the Plaintiff class.

b. The MCSO Improperly Investigated IA #2014-021.

748. In this administrative investigation, $260 went missing and the MG
identified Deputy Cosenas the principal.

749. The money belonged to an apparentmher of the Plaintiff class. (Ex,
2887.)

750. Although a criminal investigation wassal undertaken in this matter, n
criminal charges were ever assertedSeq Ex. 2010; Ex. 2887 The criminal
investigation in this case was undertaken3srgeant Tennyson, who testified at tl
hearing that he thought there was no crimecbeld identify priorto the start of the
investigation. Tennyson wasympathetic to Deputy Cosmand did not believe that
Cosme stole the $260. (Dod466 at Tr. 2935-42.) Tennyson testified that he
understood that $260 went missing, yet heo destified that heould not identify a
possible crime at the start of the investigati This inconsistency further undermine
Tennyson'’s credibility.

751. During Sergeant Tennyson’s interwieof Deputy Cosme, Tennyson aske
Cosme leading questions and made favorablements during the interview designed

exculpate Cosme and to provi@osme with testimony withwhich he could seek to

exculpate himselt! (See, e.g Ex. 2010 at MEC288264—65 (suggesting to Cosme that

the oversight with the money may haveuked from great demands on the HSU a

inadequate staffing); Ex. 2890 at MELC28% (suggesting that Tennyson has knov

*1 Sergeant Tennyson did the same whamdaooting interviewsn IA #2015-295,
supraPart 111.B.1.
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Cosme for 15 years and that he could na@gme him giving money to somebody Cosme

did not trust).)

C. The MCSO Misled the Court as to the Grievance Relief Granted
in A #2015-022.

752. On November 3, 2014, an MCSOrgeant handed Sexgnt Tennyson a
steno pad, four identification cards issumdforeign governments, one empty CD cas
and one CD case thatddtontain a music CD. (Doc. 803 at Tr. 46.)

753. As a result, the MCSO sustained a firgliof minor discipline in the form

of a written reprimand against thoDeputy Gandara and Depu®angel on June 4, 2015,

(Ex. 2943a at MELC1404a.) Neither deputy filed a grievance.

754. Deputy Hechavarria alsoeceived a written reprimand, but he filed
grievance as to that reprimand.

755. Upon a second grievance review,i&Deputy Sheridan reversed Deput
Hechavarria’s discipline.

756. In granting the grievance, ChieDeputy Sheridan directed that th
preliminary finding, which was originally s@shed, be changed to reflect that it ha
never been sustained. (2062 at MELC680471.) Whilender MCSO policy, Sheridan
does have the relatively unfetteredhewrity to rescind discipline sge, e.g Ex. 2001 at
MELC416246), he does not have the authotitychange history in doing so. This i

especially true when the Court hadeyously ordered that the Defendant
contemporaneously advise it of disciplinary demisiand of the results of those appeal$

757. As a result of Chief Deputy Shead's grievance resolution, the

information initially and repeatéd provided to this Courtvas that the charges again:
Deputy Hechavarria were not evpreliminarily sustained. SeeDoc. 1420; Doc. 1613;
Ex. 2943; Ex. 2943a.)t was not until the Court orderedathDefendants provide it with g

€,

a

id

detailed list of IA investigations and thesutcomes that it became apparent that the

violation against Hechavarria in this irstgation was both preliminarily and finally

sustained and subsequently reversedaingrievance proceeding by Chief Deput
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Sheridan. (Doc. 1627.)

758. The Court finds that in his order agting the grievance, Chief Deput
Sheridan sought to conceal his grant of the grievance.

759. The Court further finds that to the tert that Chief Dputy Sheridan’s
directive orders the MCSO tohange the already established facts of the disciplin
adjudication, it transcends the authority give Sheriff Arpaio or his designee by MCS(
policy and is an abuse of that authority.

760. There is no requirememwithin MCSO policy for Sheriff Arpaio or his
designee to explain their grievance decisiortdere, in reversm the final discipline
imposed by Deputy Hechavarria’s superiorg] amreversing an initial grievance brough
by Hechavarria, Chief Deputy 8hdan only observed: “loncur with your assessmen
of the incident as outlined in your GrievanResponse.” (Ex. B2 at MELC680471.)

761. The factual allegations, submitted by DgpHlechavarria in his grievance
and upon which ChieDeputy Sheridan ultimately retlein granting the appeal, may
nevertheless provide sufficiegood faith basis for reversing the grievance.

762. In his grievance, Deputy Hechavarria alleges that he left the crime g
and booked the defendant before the agiditi property was discovered and thus w
never told of the property(Ex. 2062 at MELC680475.)

763. The only property identiéd to this Court as being the subject of tk
grievance was “four ID cards that appearetigdoreign national cards, one CD case th
was empty, [and] one CD casathdid contain a music CD.” (Doc. 803 at Tr. 46.)
Deputy Hechavarria’'s story edited, such property couldrameivably be property that
was uncovered on the scene aftfechavarria left to boothe subject and process wha
property he then had.

764. In his testimony on this point, n@ver, Chief DeputySheridan does not
indicate that he undertook any factual imguto determine the accuracy of Deput
Hechavarria’s story, nor that he gave anyfsoen the PSB the oppamity to present any

evidence refuting Hechavarria'scitation of events before granting the grievance.
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5. Personal Property Attributable to the Plaintiff Class in the Possession
of the MCSO Continues to Come to Light.

765. Many ID investigations remain openldentification cards and license

plates located in MCSO fdities—but not placed in Propgrand Evidence—continue tg
come to light.

C. The MCSO Executed a Famdamentally Flawed Investigation Into the
Allegations Raised by Maryann McKessy Regarding Detective Mackiewicz.

1. Ms. McKessy Raised Multiple Allgations, Both Civil and Criminal in
Nature, with the MCSO Regading Detective Mackiewicz.

766. Disclosed materials related to the @eainvestigation, together with the
subsequent testimony, demoas#d that in August 2014, Ms. McKessy registered
complaint with te MCSO about Detective MackiewicShe had been, for a period @
time, one of Mackiewicz's girlfriends—a&lbugh, apparently unbeknownst to hg
Mackiewicz had also bediving with a separate girlfriend—a Ms. W.

767. When Ms. McKessy found out about M&/., and Detective Mackiewicz's
other relationships, she informed Ms. W.tbém. Ms. W. had access to Mackiewicz
payroll information and she apparently reveshit with McKessy.McKessy took screen
shots of some of that infolation with her cell phone.

768. Ms. McKessy charged that DetectiMackiewicz was wrongfully profiting
from his work in Seattle tluding billing the County foovertime work not performed

and having Mr. Montgomery, a confidentiafanrmant to the MCSQbuild a computer

for Mackiewicz’'s personal use. McKesslso alleged that Mackiewicz had ar
he

inappropriate intimate relationship with a victiwh a domestic violence incident that
had investigated. She also alleged thatvhe a steroid user. (Doc. 1456 at Tr. 218

81.)
2. In Addition to Ignoring His Own Conflicts of Interest, Chief Deputy
Sheridan Designated the Investigatio of Ms. McKessy’s Allegations as
Criminal and Assigned It to Sergeat Tennyson, Who Is Supervised by
Captain Bailey—Both of Whom Are Friends of Detecive Mackiewicz.
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769. Ms. McKessy made these allegationsCtuief Lopez. She also told Lope
that Detective Mackiewicz was protected witkine MCSO by his close relationship wit
Chief Deputy Sheridan and CaptainilBg. (Ex. 2015at MELC186197.)

770. Chief Lopez sent a memorandum toi€hDeputy Sheridn in which he
reported Ms. McKessy’s charges along widr concern that Detective Mackiewicz we
protected by Sheridan and@ain Bailey. (Ex. 2015.)

771. In fact, Chief Deputy Sheridan andshwife were friendswvith Detective
Mackiewicz and his girlfriend Ms. W. The &fdans saw them socially. (Doc 1417
Tr. 1598.)

772. Chief Deputy Sheridan’s wife was algsovolved in busiess relations with
Detective Mackiewicz and with Ms. W. (Dot417 at Tr. 15981604.) The Sheridans
received commissions from the real estateclpases Ms. Sheridan coordinated wi
Mackiewicz and Ms. W. I¢. at Tr. 1598; Doc. 1456 afr. 2195-96). Ms. Sheridan
stood to make $100,000 in commission frobome sales she made to Ms. W earlier
2015. (Doc. 1417 at Tr. 1604.)

773. Chief Deputy Sheridan neverthelesstifeed that he gpervised both the
criminal and the administrative invedigppns that resulted from Ms. McKessy’
allegations. (Doc. 1417 arT1597-98.) In fact, Sheridan must approve all initiations
PSB criminal investigations. (Doc. 1043Tat 975-77; Doc. 1388t Tr. 1128-29; Doc.
1456 at Tr. 2215-16&ee alsdEx. 2881 at MELC206925, MELC1306920.)

774. Within a day or so of Chief Lgez’'s memorandum to Chief Deput
Sheridan, the matter was designated as a ainmnestigation an@ssigned to Sergean
Tennyson. (Doc. 1456 at Tr. 2183; Doc. 146@at2948.) Captain Bailey, as head
the PSB, supervises Tennysoaigninal investigations.

775. Detective Mackiewicz had a personeelationship with each persor

involved in ‘investigating’ hin or supervising his investigas. Mackiewicz “was very

important” to Sheriff Arpaio and his wife fahe work he had done in protecting them.

(Doc. 1455 at Tr. 2059.) Chief Deputy Bajiland Mackiewicz were friends. Captai
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Bailey and Detective Mackiewicz were friends. (Doc. 1498 at Tr. 3877.) Serg
Tennyson and Detective Mackiesziwere also friends. (Do&467 at Tr. 2978-79; EX|
2842 at MELC1397034 (“[Y]ou and | have évefriends and | think you've seen yo
know you’'ve seen me go through my hivasd knows whatever else.”); Ex. 2842
MELC1397042;see alsoEx. 2894 (Tennyson gives Mackiewicz advice as a frie
concerning the McKessy allegations.).)

3. Sergeant Tennyson and Detectiviéebro Subverted the Investigation.

a. Sergeant Tennyson Failed to estigate or Follow Up on Any of
Ms. McKessy'’s Allegations.

776. Sergeant Tennyson and Detective ZLetmet with Ms. McKessy on Augus|
22,2014. (Ex. 2016t MELC186198.)

777. Sergeant Tennyson and Detective bite approached the interview
assuming that they were degiwith a woman “scorned.” @. 1456 at Tr. 2184; Doc.
1467 at Tr. 3099-100.)

778. Ms. McKessy made the same allegas to Sergeant Tennyson and

Detective Zebro that she had made to Chief Lop8eeHkx. 2893;see alsdoc. 1456 at
Tr. 2180-85.)

779. She brought her cell phome her meeting with Seegint Tennyson to show
him Detective Mackiewicz's pagll records of which she hddken a screen shot, but he
cell phone died. She also told Tennysoat ttihe information wéfying the excessive

overtime came from Ms. W.SgeEx. 2893.)

780. Sergeant Tennyson did not attentpt retrieve the documents on Ms.

McKessy’s cell phone because he found theudwmnts to be of nevidentiary value,
even though he had neveeen them. (Doc. 1466 at Tr. 2953-8de alsdDoc. 1456 at
Tr. 2184.)

781. Ms. McKessy explained to Sergedrgnnyson that Detective Mackiewicz

was protected by Chief DefyuSheridan, (Ex. 2893 MIELC186212-15), and that he

had a good relationship with Captain Bgjldhowever, Tennysowlid not investigate
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either statement. (Do&466 at Tr. 2954-55.)
782. Sergeant Tennyson testified that he dot do so because the allegation d

not amount to a criminal allegation wostialuating. (Doc. 1466 at Tr. 2955.)

783. While a personal and/or professiondatimnship may not in and of itself be

criminal, it does in this instance give rise to a conflict. To the extent that Serg
Tennyson professes that it bare relationship to Tennysontgiminal investigation of
Mackiewicz, which was being supervised byi&@lDeputy Sheridarthe Court finds that
his testimony lacks credibility. His lack a@bncern demonstratdss own conflict of
interest in the investigationf Detective Mackiewicz.

784. Ms. McKessy told Sergeant Tenwys that Detective Mackiewicz had
inappropriately accessed some of her tegssages through Cathy Woods Enriquez; y
Tennyson never looked into it. (Doc. 1467 at Tr. 2972—-75.)

785. Sergeant Tennyson agreed with Ms.Kdessy that whashe brought forth
did not constitute a sufficient bason which to go forward with criminal investigation.
In fact, McKessy stated thahe did not wish to see Detve Mackiewicz criminally
charged. (Ex. 2893 at MELB6259, MELC18626IMELC186264.)

b. Captain Bailey, Sergeant Tennyson, and Detective Zebro

Obstructed the Investigation by Divulging Ms. McKessy’s
Allegations to Detective Mackiewicz.

786. Ms. McKessy requested that Sergedehnyson and Detective Zebro ng
inform Detective Mackiewicz about her compkainrennyson told her that “We . . . wil
not divulge anything that's le@ said today.” (Doc. 145&t Tr. 2184-85; Ex. 2893 a|
MELC186211, MELC186262-63.) Ey did say however that they were required
document their investigation dnnterview with her, and evethough it would not result
in criminal charges, it would be looked at on the administrativeddittee PSB. She was
told that if an administrative investigatiarere pursued, Mackiewicz might eventually
informed of her complaint. ¢£ 2893 at MELC186261—64.)

787. Despite this representation to MslcKessy, Sergeant Tennyson callg

Detective Mackiewicz that same day. (D&d56 at Tr. 2185-87.Mackiewicz was on a
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plane returning from SeattleWhen he arrived in Pho&, Mackiewicz had Possemat

Zullo’s wife take him directly to the MCS® offices to meet with Tennyson, Captain

Bailey, and Detective Zebro. (Ex. 2842 at MELC1397036.)

788. In that meeting, they discussed M#cKessy's allegations, (Doc. 1467 3
Tr. 2975), and the possibility dh she was the snitch Sherfifpaio wished to identify
who had disclosed thguibstance of the Sle investigation ta’he New Times(ld. at Tr.
2987-89; Ex. 284at MELC1397035.)

789. They in fact apparently initiated sorsert of surveillance on Ms. McKessy
to determine if she was in contagith Steve Lemonghe columnist foiThe New Times
who wrote the story about the Seattle invesiiga In their phone conversation the ne
day, in which Sergeant Tennyson contiiie discuss with Detective Mackiewicz th
details of McKessy’s allegations against him, Mackiewicz comments to Tennyson
“[iIf Maryann [McKessy] goes to Lemons weknow it's her,” to which Tennyson
responds, “exactly.” (Ex. 2894.)

790. Detective Mackiewicz did not knowhat Ms. McKessy had asserted
complaint against him with é@PSB until he heard it in the meeting with Captain Bailg
Sergeant Tennyson, and Deteetebro. (Ex. 2842 &MELC1397037 (“I didn’t know
that Maryann pressed the isswith the Office until . . you guys calledne down and
said hey, we just met witMaryann. And I'm like whathe fuck? Why did you guys
meet with Maryann?”).)

791. In that meeting, Captain Baileyddsed Detective Mackiewicz not td
attempt to contact Ms. W. to learn calh her cooperationwith Ms. McKessy.
Mackiewicz ignored that advice. He reminded Sergeant Tennyson of that in a rec

conversation that occurred a year later: against your advice ‘cae remember in that

1t

tha

a

Y,

orde

meeting | was like I'm gonna confront [Ms. W.] and | wanna find out what fucking [Ms.

W.] told her. ... And Bailey was like Briadpn't do that. It's not worth it. Let’'s not
stir it up. Well, the first thing did when | got in the car isfucking got in [Ms. W.’s] ass

and | said I'm about regdo fucking get in trouble herd. wanna know wht the fuck is
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goin’ on. And she’dike Brian, she called me like twweeks ago telling me that sh
wanted me to go to Internal affairs together so we cstiblk it up your ass and | saic
absolutely not. I'm done. I'mver this. | don’t wanna dagthing with this. Nothing’s
going on.” (Ex. 2842 at MELC1397037.)

792. The day after Sergeamennyson’s initial interview with Ms. McKessy, h¢
recorded a telephone exclgge with Detective Mackiewk concerning the matter.

793. In that interview, recorded on August 24, DeteztMackiewicz states to
Sergeant Tennyson that Ms. W. had spokath Chief Deputy Sheridan about th
matter—apparently the day before Tennysod thia initial interviev with Ms. McKessy.
(Ex. 2894)*

794. In the recorded conversation, Ddiee Mackiewicz further asserted thg

Ms. W. had confessed to him that Ms. McKehsyl come to her about six-weeks earlier

and told her of Mackiewicz's concurrentagonship with McKessyand possibly others.
According to Mackiewicz, wheMcKessy told Ms. W. thigMls. W. concluded that ever
though she and Mackiewicz hadepdiving together, she had no right to believe that th
had an exclusive relationship. Thus sheswat angry and did mdhrow Mackiewicz’'s
stuff out on the lawn as McKessyad hoped or expected.

795. Rather, according to Detve Mackiewicz, Ms. W. confessed to givin
Ms. McKessy some of his financial infoation after she learned of Mackiewicz’

multiple relationships. Ms. W. furthetold Mackiewicz that she had cut of

communication with McKessy because she felt tficKessy was trying to drive a wedge

in their relationship. (£ 2016 at MELC186199.)

796. In that interview, Sergeant Tennystwld Detective Makiewicz that the
matter had only to do with Mackiewicz's peral life and that the MCSO did not war
anything to do with it and he shoylgst let the matter go. (Ex. 2894.)

797. Despite Sergeant Tennyson and Detective Zebro's representation tg

*2 The Court does not consider this alléga for the truth othe matter asserted
but merely for the fact that it was madeSergeant Tennyson IBetective Mackiewicz.
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McKessy that they would document thawvestigation and it would be referred to th
administrative side of the PSB, they sheltlggir investigation witbut writing a report.

4. Lieutenant Seagraves Was Remoserom the Case After Finding the
Investigation into Ms. McKessy'’s Allegations Deficient.

798. Six months later, in February 2Qlkieutenant Seagraves became t
supervisor for Sergeant Tennysamd Detective Zebro.

799. Lieutenant Seagraves required thateport of the investigation into the
allegations against Detective Mackiewlnz prepared. (Doc. 1467 at Tr. 2981.)

800. Instead of writing the report himsebergeant Tennyson assigned the ta
to Jennifer Johnson, a criminahalyst working within the AESbut not an investigator.
(Doc. 1467 at Tr. 2979-80; Ex. 2016.)

801. Ms. Johnson’s report summarizes thegust 22, 2014 ierview of Ms.

McKessy by Sergeant Tewson and Detective Zebro, and Tennyson's recorq

interview with Detective Madkwicz the following day. (E 2016.) The report states

that Ms. W. refused to coofze with the investigation arbdat any information provided
by McKessy was not fitshand knowledge.

802. Lieutenant Seagraves refused to sifinen the investigation because sh
did not think that the allegatis were appropriately inviégated. (Doc. 1456 at Tr.
2187-88, 2193.)

803. Her criticisms included that:

a. After the initial investigatn, Sergeant Tenspn and Detective
Zebro did not attempt to collect tdecuments brought in by Ms. McKessy
on her dead cell phone to suppdner charges against Detective
Mackiewicz. (Doc. 1466 at Tr. 83-54; Doc. 1456 at Tr. 2184.)

b. Their disclosure of Ms. McKessy's complaint to Detective
Mackiewicz was not appropriate evassuming, as Sergeant Tennyson had
represented to her, that at sorearlier point Ms. W. herself told
Mackiewicz that McKessy had approachher. (Doc. 1456 at Tr. 2184-85,
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2187.)

c. The report’s statement thés. W. would not cooperate was an
inappropriate statement since Ms. Weérself had never been contacted to
confirm as much. (Dod456 at Tr. 2190-91.)

d. The overtime allegation had riagen investigated. (Doc. 1456 at
Tr. 2191-92.) Captain Bailey told Li=mant Seagraves that the overtime
allegation had been looked into besauChief Deputy Sheridan had told
him so. Seagraves confirmed this wgheridan in a meeting, but there was
still no documentation in the file ththe overtime allegan had in fact
been investigated. Id. at Tr. 2191-93.) Infact, it had not been
investigated.

e. It was inappropriate for Sergeant Tennyson to request Jennifer
Johnson to draft the report. (Ddet56 at Tr. 290, 2192-93.)

804. Lieutenant Seagraves took over theediion of the invagation because it
had not been adequately conductedod1456 at Tr. 2193218-19.)
805. In that renewed investigation, Sergedennyson tried to interview Sherif]

Arpaio to understand Detiixee Mackiewicz's work paramers because Mackiewicz wa

working exclusively with Arpaicat that point. All suchrequests were denied. (Dog.

1466 at Tr. 2957-52982-85; Ex. 2843.)

806. Lieutenant Seagraves opened additionaéstigations regarding Detectivé
Mackiewicz that had been disclosed by.NWcKessy's initial allegations and that ha
apparently been previousigported to the PSB.

807. Chief Deputy Sheridan gned off on initiing such investigations. Fol
example, on March 30, 2016e approved a new criminailviestigation into Detective
Mackiewicz’s alleged steroid use. (Doc984at Tr. 3893-94; EX799.)

808. Sometime thereafter, Captain Bgileemoved the investigation from

Lieutenant Seagraves becasbe was “hypersensitive.” (2. 1456 at Tr. 2195.)
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5. Chief Deputy Sheridan Ensuredthat Detective Mackiewicz Received
No Discipline.

809. Detective Mackiewicz was placed @dministrative leave on August 4
2015 without receiving noticas to why. (Ex. 284at MELC1397033.) He called
Sergeant Tennyson and left a messag@én August 5, 2015, Tennyson returned
Mackiewicz’s phone call and aieutenant Seagraves directibe recorded part of that
telephone call. According tbennyson, he was unable &cord the entire telephone ca
because the batteries on his device ran out.

810. Inthat call, in additiono making the statementssibeibed above, Detective

Mackiewicz referenced the meeting in Capt&iailey’s office that took place on the

same night that Ms. McKessy had her iniew with Sergeant Tennyson. Mackiewic

further referenced an aitidnal communication he hadlegedly received from “Jerry”

informing him that the investajion of him that had beenoded needed be reopened, but

he should not worry abotitt Mackiewicz stated:

I’'m gonna speak frank with you 'caudecan trust you. But you know
when, when | got &ick and | sat in your when | sat in Bailey’s office and
you, you, Bailey and Zebnwere there, | was under the impression because
of not, not because of how it was handbt, um, it was wé it was. You,
Wu were, obviously, th&heriff wanted to find out who the snitch was.

e didn’t know if it was McKessie [si@r not blah, blah, blah. Makes all
those allegations. And then you istigate it. Basically, hey you know
what, there’s nothin’ here. You go and close it out and the next thing
you know, I'm getting a call from Jerisaying hey, yoknow what don’t
worry about it but we gottapen it back up againAnd we’re giving it to
Sparman because you know we just vaamrake sure that everything looks
transparent and obvioudligey don't like Dave. Ad they’re gonna say that
you know Dave just (unintel 6:06) upp you know what mean. And they
didn’t want that to happen.

(Ex. 2842 at MELC1397033?
811. During the October hearing, the @b asked Chief Dmuty Sheridan

whether he ever considered that he shouldjassit the oversight of the investigations ¢

Detective Mackiewicz since Mackiewicz waa scheduled witness in the contempt

43 The Court does not consider Mackiewicstatements abounis conversations

with Jerry Sheridan for the ttuif the matter asserted. clhnsiders them merely for the

fact that the allegations wemeade to Sergeant Tennyson.
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proceeding against Sheridagboc. 1417 at Tr. 1597-98.)
812. Chief Deputy Sheridan ansned that when he hehra week prior to his

testimony, that Detective Mackiewicz had madene comments that would result in an

~—+

administrative investigation into Shea, he then assigned the responsibility [to
supervise the investigation into Mackiewimzer to Chief Trombi; yet, no written record
exists of such an assignmeriboc. 1417 at Tr. 1597-98.)

813. The investigation was subsequentlyned over bythe MCSO to the
Arizona Attorney General and the &t&epartment of Public Safety.

6. The Court Finds that Conflicts, Untruthfulness, Manipulation, and

Malfeasance Pervade the MCSO’dnvestigation of Ms. McKessy’'s
Allegations.

814. In his April 24, 2015 tegnony, Chief Deputy Sheridaestified that he did
not believe there were any matters referredht PSB for investigation related to thie
Seattle investigation. Othe resumption of the hearinig the fall, after the MCSO

disclosed the investigation into Detige Mackiewicz’'s overtime records, hg

3”4

acknowledged that his earlier testimony hadrbancorrect. Nevertheless, based on the
evidence, the Court finds that he had intamdily concealed in his April 24 testimony the
existence of such investigation.

815. To have not “believed’ that there mesuch investigations on April 24
2015 would have required Chief Deputy Shando forget that: (1he had authorized g
criminal investigation arisig from the Seattle investigati of (2) a social friend from
whom (3) he and his wife had@incially benefited. Sheridamould also have to forget
that (4) he knew that Ms. Mdessy alleged that Sheridan'slationship with Detective
Mackiewicz would result in Mackiewicz’s pmattion, and (5) after the resumption of the
investigation by Lieutenant Seages, Sheridan himself hadithorized the investigation
of additional criminal charges against Mackiewicz, and (6) Shehddrauthorized such
an investigation just three-weekddre he offered his April testimony.

816. The Court thus finds that Chief Depu#yeridan’s testimay in this respect

is untruthful.
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817. Further when Chief Deputy Sheridantiiesd that he had, a week earliet
turned the management of the investigagionto Detective Mackiewicz over to Chieg
Trombi, his testimony was not credible.

818. Immediately prior to this testimony, ChiBeputy Sheridan testified that hg
continued to oversee all of the criminal aaministrative investigations into Detectiv
Mackiewicz. Only when he was confrontedth questions regarding his conflicts if
maintaining oversight of the Mackiewicz intiggtion did he state that he had actual
turned it over to Chief Trombi. Furtherneprhe acknowledged that there was no recq
that he had, in fact, reassigned oversaftthe investigations to Trombi.

819. Even if it were true thaChief Deputy Sheridan daurned over oversight
of the investigation to Chief Trombi a el earlier, Sheridan should have remov

himself from all oversight of any investii@an into Detective Mackiewicz at its very

initial stages. Wholly aside from Ms. Messy's allegations that Mackiewicz's

relationships with Sheridan and Captdailey would protect fm, Mackiewicz did
indeed have such relationships. Moreo®Teridan knew that M&iewicz was going to
be testifying in his noticed evidentiary hewyi Sheridan also @sumably knew for at
least a year that Mackiewicz had asserteddanyson that Sheridan had discussed
McKessy allegations, even before the MsBg interview itself, with Ms. W.

820. Chief Deputy Sheridan nr#ained control of the investigations intg

Detective Mackiewicz precisely because he wdrib insure that nbing came of them,

both because of his m®nal and professional relationstwith Mackiewicz and because

he wished to keep secret the Seattle opmrat which Mackiewicz had been working.

821. Thus, Chief Deputy Sheridan designatiee investigation as a criminal on

and assigned the investigation to Sergelarinyson—Detective Mackiewicz’s friend|

Tennyson was under the supsion of Captain Bailey—alsMackiewicz’s friend.

822. Sergeant Tennyson, Captain Bailend Detective Zebro subverted an

criminal investigation, and demonstratedatttihey had no intent of performing any

legitimate investigation by immediatelyjnforming Detective Mackiewicz of Ms.
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McKessy’s allegations.

823. Chief Deputy Sheridan also made an intentionadstaiement of fact to
Lieutenant Seagraves when he told her éimainvestigation into the overtime allegatior
had already been completed when it had not been.

824. Captain Bailey further took steps teubvert any legitimate crimina
investigation by removing LieutenbSeagraves from the investigation

825. At the least, in their managementdaoconduct of the investigations intc

Detective Mackiewicz, Chief Deputy Sheaiti Captain Bailey, Sergeant Tennyson,

Detective Zebro, and Mackiewicz himself violated multiple MCSO politieEx. 2001
at MELC416255-58.)
D. Structural InadequaciesPervadethe MCSQO'’s Internal Investigations.

1. The MCSO Did Not Provide Adequ#e Training On How to Conduct
an Internal Investigation.

826. There is no requirement or practicattihe MCSO trairPSB officers on
conducting internal affairs investigatis. (Doc. 1467 at Tr. 3189-90.)

827. Captain Bailey had no training in interreffairs at the time that he took

charge of the PSB. (Doc. 84 at Tr. 3148.) And he navdid receive training on IA
investigations even while he wan charge of the PSB. Id( at Tr. 3148-49.) He
acknowledges that it would have been helpful.

828. Chief Deputy Sheridan has never bémmed in IA investigations. (Doc,
1417 at Tr. 1539.)

829. Chief Olson does not appear to hare appropriate understanding of th
application of the MCSO disciplinampatrix. (Doc. 195 at Tr. 3511.)

830. Lieutenant Seagraves received soexéernal training inhow to conduct

internal investigations in 2004Yet she receivedo such training on her return to the

* There are also a_IIne[gations of additibaets that would constitute misconduct
they are correct. They ingle Detective Mackiewicz’sllagations that Chief Deputy
Sheridan was in contact withoth him and his girlfriend throughout the time when
maintained supervision over the investigation.
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PSB. (Doc. 1455 at Tr. 2083-84.)

831. Captain Bailey never had time to diss things like interview technique

with his sergeants. (Do&467 at Tr. 3148.)

832. The failure of such training can lokscerned by the way that PSB officel
conduct some of their investigations.

833. The MCSO does not contest thatB*8fficers sometimes used leadin
guestions in their interviews and furthekaowledges that, generally speaking, the U
of leading questions is not a good miew technique for obtaining unrehearss
responses from an interview subject. (Do®84at Tr. 3822—-23; Doc. 1556 at Tr. 3445
47; see alsdDoc. 1498 at Tr. 3828825-27; Ex. 206at MELC160147Ex. 2772 at 17
of 22.) PSB officers also rka assumptions that exonerdd€ SO officers. (Doc. 1556
at Tr. 3439-40; Ex. 2063 at MECL160124.)

834. The training of division personnel the conduct of PSB investigations w3
not in place at the time that Captain Bailely fee PSB. (Doc. 1467 at Tr. 3182-83.) A
discussed above, many interadflairs cases are not investigdtby the PSB. They are
in fact, investigated irthe districts or divisions of the MCSO.SdeDoc. 1505 at Tr.
4029-30; Doc. 1467 affr. 3148.) Division serge&s) for example, conduct
investigations of complaintwithin the division, but sergeés are not required to gc
through any training. (Doc4l7 at Tr. 1539.) Further, #se MCSO admits, the idea o
having division lieutenants accomplish IAvestigations has not yet been fully ¢
successfully implementedld( at Tr. 1538-39.)

835. There is no guidance on interview @ues in the operations manua

Q

se
d

S

S

f

DI

Captain Bailey desired to implement corertnag classes so that all personnel had Jhe

opportunity to learn appropriate investigatiskills and techniques; yet, this was ne
accomplished. (Doc. 146t Tr. 3189-90.)

836. Before he left, Captain Bailey wasegparing a one-day instruction cours

er

for the PSB, district, and division investigeg to try and establish some consistency

throughout the office and to $ter similar expectations between the districts, divisio
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and the PSB on how cases should bedled. (Doc. 1505 at Tr. 3983.)

837. His training was not implemented whba left, and he does not know if it

has been implemented sind@oc. 1505 at Tr. 3983—-84.)

2. The MCSO Did Not Adequately Train Its Leaders on How to
Supervise Subordinates.

838. The MCSO has no policy place that requiresupervisory personnel such
as sergeants, lieutenants, captains, and ctudie adequately tnraed to supervise their
staff.

839. There were systemic failures in the quality of supeswisind discipline in
the Deputy Armendariz chaiwmf command. (Doc. 1467 at Tr. 3192-93.) These failu
were not limited to the HSWhut extended to other dsions within the MCSO. Iq. at
3193-94.) While some of thefalures result directly from the orders of Sheriff Arpaig
and the structures of his administration, ottegesattributable to a lack of training and
lack of adequate staffing.

840. Lieutenant Sousa, who was the heafdthe HSU during much of the
relevant period, reported to two chiefs—Chgzfnds and Chief Trombi—but no captai
This violates the goals ddfficient and direct reportingnd accountability, and by al

accounts was an unusual admirasive structure, which was inaguate while it existed.

841. Further, Lieutenant Sousa repeatedgserted in his predetermination

submittals and his grievances that thditipal pressure broughtipon him by Sheriff
Arpaio, Chief Sands, and Chiefdimbi caused his own supervigdailures. (Ex. 2898 at
MELC-1A013693 (“This situation is an institutional failure thet identifying and
punishing lower level supervisors for the failuoédeadership at the uppermost levels
command in this Office to include Sheriff Aipaand his needor media attention at all
costs.”); see alsoEx. 2898 at MELC-IA03693 (“The root cause of all the issues
Human Smuggling was the lack of sergeamd my Chiefs failure to assign me more
supervisors to adequately address the dem#rat were directlplaced on me from the

Sheriff's drive to enforce the illegal immigration issuatthvas giving him so much
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media attention.”); Ex. 2559B at MELC-0A3646 (“The working environment in the
Human Smuggling Division for me and mydwergeants was dysfunctional at times, and
lacked proper supervision, but not becaustheflack of good leadsror supervisors; it
was because we had three squads that exremely busy, but only two had sergearjts
and one lieutenant and commanalffsthat was only concerned with press releases.”); EX.
2559B at MELC-IA01364&‘They had a duty to provide m®supervisors to manage the
Division and assist with all the legal issussd constant requests for information, but |
was always told the same thing, the Hansamuggling grant wodlnot cover additional
sergeants.”); Ex. 2559B atBILCIA0132648 (“The root cause afl the issues in Human
Smuggling was the Sheriff's drive to enferthe illegal immigration issues that was

giving him so much media attéon. In addition, the laclof sergeants and the Chief’s

U7

failures to assign more supemis to adequately address$ thle demands on this unit by
the Sheriff.”).)

842. Chief Olson acknowledged that it wake responsibility of the office to
make sure that we have some sort of trjnn place . . ..” (Doc. 1495 at Tr. 3500.)

843. Yet, Chief Trombi, Chief Olson’s equilent on the enforcement side of the
MCSO, and the commander in charge of thiepatrol division, has never received any
training on how to supervise piaties. (Doc. 1017 at Tr. 29 Nor has he ever received
any training as to the inste@s in which it might be appropte to refer someone in his
command to internal affairs for an irstgation. (Doc1017 at 142, 144see alSOEX.
2218 at MELC-IA011256.)

844. Chief Deputy Sheridan acknowledgeéd Special Investigator Vogel a
breakdown in the agency’s training of supeovss (See Ex. 2218t MELC-1A011245.)
Ultimately, many key supervisopersonnel have no training supervising, which, as ig
evidenced by the supervisory failures ofi€hTrombi, resulted in damage to class
members. See, e.g.Ex. 2218 at MELC-IA01228 (“He [Chief Lopez] said he didn't
receive any training upon @motion to Sergeant. . . When he was promoted to
lieutenant, he did not receive any addiabtraining.”); Ex. 218 at MELC-1A011248
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(Lieutenant Jakowinicz received no supervistvsaining when he lmme a sergeant or
lieutenant except for ROST class in which he enrolled his own initiative.); Ex. 2218
at MELC-1A011225-26 (No training given tSergeant Scott); Doc. 1017 at Tr. 212
(Sergeant Palmer likevaseceived no suclupervisory training).)

845. The MCSO did introduce @ence as to the poteal functionality of the
Early Intervention System (&) and other ameliorative easures which the MCSO i$
starting to implement as a result of the initrgunctive order enterenh this case. (See,
e.g., Doc. 1505 afr. 4007-08.)

846. Certainly, while the EIS W hopefully be an aid t@ffective supervision, it
is not designed to cure a lack of training in supervision.

847. Nor is there the evidende suggest that the supésory training measures
required by the Court’s preus injunctive order hawget been implemented.

848. Further, it is unclear whether the mees previously recommended by th|s
Court, once implemented, will be adequateatiiress the supervisory deficiencies that
have been identified as eesult of the late-disclosed evidence and the resuliing
investigations.

849. Finally, the apparently uncontestedti®®ny at the hearing was that, i

—

light of the increased workéml on sergeants necessdry engage in appropriate
supervision and the use of the EIS, the raficergeants to deputies authorized in the

Court’s previous injunctiveorder was too permissiveAlthough circumstances vary

UJ

Captain Skinner generally testified that tfag¢io incorporated irmany consent decree
which he had researched suggest one to spnerto eight—upwards of one to ten. Thjs
is well below the ratio of one tiovelve that this Court hagreviously authorized. (Doc.
1544 at Tr. 4274-75.)

3. The MCSO’s Complaint-Intake Process Is Inadequate

850. Although the MCSO has made sorpesitive policy changes since th

D

Melendresorder was entered, there remain #gigant deficienciesin the complaint

intake processes.
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851. Attrial, several witnesses testified thiagy had filed complaints against the

MCSO or left such complaints on recorgs, but never received any respons
Nevertheless, the Court initiallgoncluded that the evideneeas not sufficient for the
Court to find that there was a system-widelpem within the MCSGhat pertained to
complaint intake and processing.

852. At this point, however, the MCSO has admitted thaignificant number of
its deputies seized IDs and atlpersonal property as “troplsieand has further admittec
that it destroyed much of éh property. The admissiadhat the MCSO has destroye
personal property gives rise to the reasonaliBrence that at least some of the owne
of such property would have registeredngdaints with the MGO. The absence of

complaints relating to the $8 of such property in MCS@ecords gives rise to the

reasonable inference that sucbmplaints were not propgrkransmitted, processed, ofr

L

investigated.
853. This finding is bolstered by the MC&admission that it had no system in
place to track these kinds of complaints. (Db495 at Tr. 3652.) The lack of such [a

system was offered as a reason why a figdof supervisory failures on the part g
Lieutenant Sousa was vacatetlen it was grieved. SeelA #2014-542 (Chief Trombi’'s
failure to take action with respect to the Mesnard complaint).)

854. Further, in his timeline of incidentthat related to Deputy Armendariz
Sergeant Fax noted a large number of citizen complaints filed against Armendariz
May 2011 to August 201fr which no internal affairs nuper was issued(Ex. 2760 at
MELCO011633—-46see alsdoc. 1467 at Tr. 3198.)

855. MCSO policy, last revised on Septeen 5, 2014, requires that an |4
number be issued for any external or interc@hplaint that is received. (Ex. 2881 :
MELC1306918.) It is not apparent whetherevious MCSO policy required this, o
whether the MCSO has only attempted ttofe this policy since the last revision.

856. While, if it is followed it will likely provide some improvements, a

Captain Bailey and Chief Deputy Sheridaoth acknowledge, the policy has no “fai
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safe” that ensures that th#ficer receiving a complaint wilenter it. (Doc. 1556 at Tr.
3268; Doc. 138@t Tr. 1159-60.)

857. Nor does the MCSO useetters” to audit the corfgint intake system by
“putting in a call and posing .. as a civilian [making a] coplaint to see what happens
in order to determine whether officers tioely enter complainténto the system and
assign them IA numbers. (Doc. 1467Tat3156; Doc. 505 at Tr. 4028-29.)

858. Despite its policy, therefore, the MBD has yet to implement a means
detecting officers who do not adequately repanrtnplaints of misaeduct in which they
are implicated. (Doc. 1467 at Tr. 3161-62.)

859. Nor does the PSB haveyamechanism to ensureaha complaint is not
miscategorized. (Doc. 1467 at Tr. 3177 he policy itself does not define certain ke
terms—for example there is m@finition of “racial or biasbased profiling.” According

to the testimony of Captain Bailey, when dgil@an calls in a complat, the MCSO relies

upon the officer receivinghe complaint to categorizéhe complaint and determine

whether the complaint could involve the impios of major discipline against an MCS(
employee. Id. at Tr. 3151-52.)

860. If the complaint could wmolve major disciplinethe matter is normally
transferred to the PSB for invesdigon. (Doc. 1467 at Tr. 3152.)

861. On the other hand, if éhcomplaint likely involveghe imposition of only
minor discipline, the matter remains withithe district or division receiving the
complaint for a division investigation tfie misconduct. (Doc. 1505 at Tr. 3986.)

862. The division commander dreutenant charged witmvestigating internal
matters can confer with the PSB captainlétermine whether a matter should be referr
to the PSB. (Docl505 at Tr. 3987see alsdoc. 1467 at Tr. 3151-52.)

863. In making this determination, presunhglthe MCSO officers rely on the
disciplinary matrix. Such a prediction, of course, depends upon the approp

application of that matrisc

%> Chief Deputy Sheridan testified thatettdisciplinary matrix is very strict,
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864. Chief Olson’s testimony calls intquestion the ability of MCSO division
personnel to appropriately apply the disciplinaratrix. As the head of the custody side
of the MCSO, Olson testified that he dhdbeen the disciplinary decision maker in
“thousands or hundreds” of internal affainvestigations. (Doc. 149& Tr. 3573.) Yet
he testified that alleged misconduct canntede to fit in whatever offense category he
deems appropriate. Olson stated thaflofi can make [an ftense] fit however—
however you want to. It's mglecision where they fit.” I4. at Tr. 3511.) Such arbitrary
application of the disciplingr matrix would frustrate the ability of MCSO division
personnel, and even the PSB, to accuradelgrmine whether a matter likely involves
minor or major discipline.

865. Moreover, appropriate application ofie disciplinary matrix is further
compromised by the MCSOMelendresonly policy.

866. MCSO policy also does not indicate athshould be done when a deputy
who is the subject of a complaint is alse theputy who receives the complaint. (Doc.
1467 at Tr. 3178.)

867. The hearing testimony thus demoas#s flaws that remain in MCSQ

complaint intake and categorization polgi@nd practices. That evidence furth

D
—

demonstrates a lack of trainingpnsistency, and accountability.

4. The MCSOQO's IA Policies Fail to Address Numerous Issues that Arose
in this Case.

868. There is no MCSO policyegarding what to do ithe event that Sheriff
Arpaio or his designee have a conflict, an @ppece of bias, or an interest in an ongoing
IA investigation. There is no policy regamndi what to do in the @nt that a PSB staff
member has a conflict of interest or thgp@@rance of impropriety in an ongoing IA
investigation. (Doc. 146d&t Tr. 3159-61.) There isnfally no MCSO policy concerning
conflicts in internal investigations condudtby the districts or gisions of the MCSO.
(Doc. 1505 at Tr. 4029.)Sheriff Arpaio has taken advage of this lackof policy in

meaning “there’s not much leewaythe system.” (Doc. 146&t Tr. 1419.) There is to
be no favoritism or deviation.
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subverting the appropriatesdipline that sbuld be imposed in this case.

869. Captain Bailey testified that despiteethbsence of any formal policy, whe
a conflict situation presenisself, Bailey discusses it witkChief Deputy Sheridan and
they determine whether another division or another agency should do the investig
(Doc. 1505 at Tr. 4000-01.) Thacts here demonstrate thathiey ever did so, they did
not do so when they should have.

870. MCSO policies and practices do nptovide the MCSO investigating
officer with the chance to adeks matters raised for thestitime by the investigative
principal in the predetermination or name-hegrclearing. That is a flaw in the MCSC
IA policy that has been exploitedtinis case and which needs correction.

871. Pursuant to MCSO policy, no officereeds to provide an explanation i
writing for any of his decisions relag to discipline or grievances.

872. Sheriff Arpaio, or his designee, magscind disciplinary action imposed &

>

>

atio

1t

the district, division, or the PSB level at ks her own discretion. He or she need not

offer any reason for doing s@¢Doc. 1556 at Tr. 3233—34; ER001 at MELC416246.)

873. There is no MCSO policprohibiting the promotiorof an officer who is
under investigation fomisconduct.

874. Chief Deputy Sheridan, imgranting a grievance, has directed that t
historical adjudicatory facts of an underlyibdy investigation be canged. This led to
misleading statements beinigefl with the Court. To thextent that the MCSO claims
such grievance authority pursuanipilicy, that policy is flawed.

875. All of these policies and practices meused by the Defendants to avo
appropriate accountability for their treatmehimembers of the Plaintiff class.

V.
POTENTIAL REMEDIES

876. The Court makes the folling additional fndings relating to appropriate
remedies:

A. Count One
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877. The purpose of civil contempt is tmerce compliance with a court order ¢
to compensate another party for the harm caused by the contetrowal 28 of Sheet
Metal Workers’ Int'l Ass'n v. EEOCI78 U.S. 421, 443 (1986).

878. Plaintiffs do not assert that Defendants remain in violation of the Col
preliminary injunction througkhe continued engagementunlawful detetion practices
against members of the Plaintiff class. TEhes, therefore, no need to use the Cour
contempt power to coerce Defendantsdmply with the priéminary injunction.

879. As is noted above, however, there atdeast hundreds of members of th
Plaintiff class who have been injured by thentemnors’ past failures to take reasonal
steps to implement this Cdlg preliminary injunction.

880. Although the Parties had previouslydioated that theyould provide the
Court with a proposed method for compemgatnembers of the Plaintiff class who wel
willing to surrender their individual clainmeonths ago, thelgave not done so.

881. The Court welcomes the Parties’ inpan proposed remedies designed
compensate members of theaiRtiff class who have suffered harm as a result of
Defendants’ violation of the Court's prelimary injunction. While the Court will
consider class-wide remedies as to whibk Parties have subetal agreement, it
reminds the Parties of the concerns it has pusioexpressed in this regard to the exte
that such matters may better be raisea separate procedure or procedures.

B. Count Two

882. When the Court ruletbr the Plaintiffs after the il in this case, the parties
resolved between themselves many of theeisgertaining to the appropriate measure
injunctive relief to be ented by this Court. ee, e.g.Doc. 592.) The Court held &
hearing to make decisions about the issbhasthe Parties could not resolve.

883. Among the matters in dispute wereoypisions, proposed by Plaintiffs
“revising the internal affairs division oféhMCSO and the investigation and resolution
complaints.” §Gee, e.g.Doc. 603 at Tr. 7.) At #h hearing, the Court questione

Plaintiffs on the sufficiencyf the evidence presented taal to support such relief.

- 155 -

DI

Irt’s

e

D|E

e

to

the

nt

D

of

L

of

o




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

(Doc. 603 at Tr. 89-91.) Aftesuch questioning, the Court denied much of the re
sought by the Plaintiffs.QompareDoc. 592-1with Doc. 606.)

884. Unknown at the time to #hPlaintiffs and to thigourt, the MCSO had
deprived the Plaintiffs of considerableidgence of misconduct towards members of t
Plaintiff class.

885. Had the Defendants disclosed suclderce in a timely manner, as wa
their duty, the Plaintiffs would have beale to evaluate thatvidence and pursus
additional discovery concerning it. Plaintiffeould have been abk® demonstrate that,
among other things, the MCSO routinely cocdited the personal property of membe
of the Plaintiff class without justification. They would have also been able {
demonstrate the MCSO'’s inadequate, bad faitlol discriminatory internal investigatiof

policies and practices as well as additionaiitsa The Court wouldhave been able to

timely evaluate that evidence in fashionitite appropriate injunctive relief for the

Plaintiffs.
886. As it pertains to the adequacy oktiMCSOQO’s investigations into its owr

misconduct, the Court need not speculate alvbat that evidence might have been. T

MCSO convened IA investiggans resulting from the late-resled evidence after it was

disclosed. When the MCSO did so, thefddelants and several non-party contemng
were fully advised and aware that the adeyuand good faith otheir investigations
would be subject to evaluatidny the Parties and the CoufDoc. 700 at Tr. 93-94; Doc,
1027 at Tr. 636—37; D0d.043 at Tr. 863, 972, 978—79That evidence was the focus ¢
a lion’s share of the evidentiary hearings, anexplained in detail in these findings.
887. These after-the-fact investigationsnae to adequately demonstrate th
flawed disciplinary course #t the MCSO would have pussd had it timely investigated
the acts of misconduct revealed by the late-dssd evidence. Yet, even more tellingl
they also demonstrate the fPedants’ ongoing, unfair, and inequitable treatment

members of the Plaintiff class.
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888. Members of the Plaintiff class consti#uthe overwhelming majority of the

victims of the multiple acts of misconduct thaere the subjects of virtually all the

\3-4

flawed investigations. For example, thoseovsliffered due to ShéfriArpaio’s failure to
implement the prelimingrinjunction were all members of the Plaintiff class. The great
majority of the identifiable confiscated peral property found ibeputy Armendariz’'s
garage, attached to Detective Frei’'s meamoum, and elsewhere within the HSU and the
MCSO, for which adequate discipline wasveeimposed, came from members of the
Plaintiff class. The supervisory failuresitin the HSU dispropaionately affected

members of the Plaintiff class. TMelendresonly policy, by defiition, applies only to

—n

investigations arising from this lawsuit wh was brought to vindicate the rights ¢
members of the Plaintiff class. When newdewce came forth of 59 seized IDs, Chief
Deputy Sheridan and Captatailey attempted to concetilem because a large number
of them belonged to membeaokthe Plaintiff class.

889. An effective and honest internal affaipolicy is a necessary element of the
MCSO's self-regulation. Thus, MCSO disnary policy calls forthe administration of
“fair and impartial” investigations ah the imposition of “fair and equitable’
discipline. The Plaintiffs brought thisuit for the vindication of their constitutional
rights. Although the Defendantire no longer detaining méers of the Plaintiff class
without authorization, they armanipulating the operation tifeir disciplinary processes
to minimize or altogether avoid imposirfgir and equitable internal discipline fof

misconduct committed against members of the Biaalass. As is demonstrated abové

A\)”4

the internal affairs and PSB operationstled MCSO are under the control of Sheriff
Arpaio and his designees including Chief Dgp&heridan. Theyave directed this
manipulation to avoid accountability for therhass, their protégés, and those who haye
implemented their flawed poles at the cost of fairneds members of the Plaintiff

class. Further, they continde attempt to conceal additial past mistreatment of thg

AY”4

Plaintiff class as it comes to ligit order to avoid responsibility for 4.

“® To the extent that the Defendants committed additional acts of dishonesty and
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890. Had the Court withheld éedence and the formation to which it led been

presented at trial, the Court would havéeeed injunctive relief meh broader in scope.

891. When evidence is discovered after lirlaederal Rules of Civil Procedure

59 and/or 60 authorize variousut not exclusiveremedies. The Court has recourse
inherent and other authority when it iscessary to provide an adequate remefige,
e.g, Chambers v. NASCO, In&601 U.S. 32, 44 (1991).

892. However, because Plaintiffs had attgaought an Order to Show Cause
what became Counts One ambree, the Parties agreed, asnatter of expediency, tc
pursue any relief for the withholding of discoyen the same evidéiary hearings that
would be necessitated by t@eder to Show CauseSé¢e, e.g.Doc. 858 at 14-20.)

893. The Court subsequently included thehliolding of discovery as a separat
count in the Order to Show Cause but indidatethat order thaits ability to provide a
remedy for Plaintiffs might alsspring from its inherent powergDoc. 880 at 18.) It had
so advised the Parties prior tlee issuance of the Ordar Show Cause and throughol
this hearing. $ee. e,g.Doc. 858 at Tr. 18-1Doc. 1575 at Tr. 14 The Parties have
previously acknowledged thatelCourt has the inherent autitgiboth to make Plaintiffs
whole for Defendants’ failure to provideqguested discovery and to enforce its ov
orders. (Doc. 1027 at Tr. 626—2Jpc. 1097 at Tr. 55.)

894. The Court wishes to explore withethParties several elements that m
make up any part of the appriate relief to which the PHatiff class may be entitled for
the deficiencies identified above.

895. First, the Court must determine whatliaintiffs are entitled to the entry
of relief designed to correct the Defendantsseonduct revealed by the disclosure of t
additional discovery after tdia Such relief would include¢he revision or creation off
policies and practices that would prevent fatumisconduct or administrative deficit
discussed in these findings. These topmdude but are not limited to the areas

personnel supervision, sup&ery structure, staffing anttaining, IA investigations,

obstruction during the hearingsethwere advised that suabts would be relevant to
assessing relief in this case.
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MCSO disciplinary policies, MCSO policieslaged to complaint intake, tracking, an
accountability, and any necessary training staffing measures dgned to implement
these corrective measures.

896. Second, the Court must determineetifer the Plaintiffs are entitled td
revisions to or the creation of new IA polisiand practices that would prevent IA abus
of the type discussed in thBrder as well as any necessagining and staffing measure
designed to implement such corrective measuBasch needed poligeor specifications
include, but are not limited to, policies regagl conflicts, bias and appearance
impropriety, hearing procedures that #eer to the principh and the MCSO, the
requirement of some explanation when overturning initial or final sustained discig
and specification of the extent of grievance authority.

897. With respect to necessary remedial changes in MCSO policy, the C
invites the Parties comments abpuceeding in thé&llowing way:

898. The Court has found various flaws in MCSO policiesgs the failure of
the disciplinary policy to contain any provisionsncerning conflicts of interest or th
inability of the PSB to addss evidence first presentdyy the principal at a name:
clearing hearing. As a result, MCSO grievapolicy will likely have to be revised.

899. Yet, it has also found flaws the MCSlias exploited in this action that
while requiring correction, may not requittge re-writing of MCSO policy. The Court
may find expert testimony to beelpful in these areas.

900. To the extent that the Parties wish provide expertestimony on such
guestions, the Court is notrgeaded that such testimoslould prevent it from issuing
its order that certain policies in general ®vised (with an efigive date for their
revision) so as to avoid further delay ire ttmplementation of other necessary remed
relief. The Court proposes that during the @eprior to the deadline set by the Court f¢
the promulgation of new policiethe Plaintiffs’ expert could prepare and present to
Defendants what (s)he believes to be thdicated policy changes in light of thg

deficiencies discussed in this Order. Te txtent Defendants could not agree to sU
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proposed changes, they can provide contrary expert testimony. As to the issues or
the Parties could not agree, the Court coudhthold a hearing in which it could revie\
the specific contested provisions and mékerulings regarding which policy change
must be implemented in light of the fadtshas found above. That would prevent th
balance of the Court’s remedial orderatfirbeing postponed peing the implementation
of necessary policy changes.

901. Although again the Court does notshito foreclose the Parties fron
suggesting additional or differerémedies based on the factual findings on or prior to
May 31, 2016 hearing, the Gd would like to further explre possible remedies tha
would include the following elements:

902. Relief that would ensure that the PkHif class has appropriate access

information that has le® sought pursuant &pplicable law.

903. The invalidation of past investigans, disciplinary decisions, and/or

grievance decisions found to besufficient, invalid, or void in these findings, and th
initiation of new investigationand/or disciplinary processdor some or all of those
decisions. The vesting in an independent @utthto conduct sucimvestigations and to
iImpose such discipline where appropriate.

904. The Iinitiation of additional IA invdgations into ne/ or previously
uninvestigated violations, or afjed violations that are iderigfl in these findings of fact
that relate to: harm or poteal harm to members of thed#itiff class, the integrity of
MCSO IA investigations, # untruthfulness of MCSO omamand staff, the witnesses it
this lawsuit or evidentiary hearings, an@ tCSO’s compliance witlits own policies.
The vesting in an independent authorityctinduct such investigations and to impo
such discipline where appropriate.

905. With respect to IA investigations tharise hereafter wth relate to the
interests of the Plaintiff class, the tiag of final approval of MCSO internal
investigations and disciplinagecisions with the Monitor or other appropriate authori

and ultimately, where apprapte, with the Court.
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906. The suspension of any authority ofesiff Arpaio, or his designee(s), td
invalidate in any way the skipline imposed by the independent authority designatec
the Court to make disciplinagecisions with respect to any of the investigations ang
disciplinary decisions listed above.

907. If such authority is imposed, the Court invites the Parties to suggest
investigations should be reope, what new invéigations should bénitiated, and how
those investigations shld proceed. It fukter invites the Parties to address the conditi
or conditions that would resuh the return of all investagive and disciplinary authority|
to Sheriff Arpaio and/or his designee.

908. The Court must determine whether araadvof attorney’s fees is merited.
C. Count Three

909. In this count of contempt, Sherifirpaio and Chief Deputy Sheridaf
disobeyed an order of the CtuAs it pertains to the lief to which the Parties areg
entitled, this conduct is onlgne of a number of acts deded above in which Arpaio
and Sheridan have demonstratieeir disregard for the interassof the Plaintiff class, and
their disrespect for the orders of this Cdtet are designed to pext those interests.

910. Although the Court again invites the Bas to comment owhat relief they
deem appropriate for this act of contempt, @wairt does not view this act as giving ris
to any relief separate from that which woublel appropriate for the other misconduct S
forth herein.

911. The Court has set a hearing for May, 3016, in which the Parties will beg
able to discuss with the Court theoab matters pertaining to relief.

912. Prior to the hearing, the Parties areitied, if they wish to do so, to file g

brief addressing the matters set forth abadkeir views of the appropriate relief, or any

other matters which they desire to bring to @ftention of the Court. The briefs shall b
filed no later than noon on May 27, 2016 The Court will therhold the hearing with
the Parties having exchanged such mmamda if they wish to file any.

111
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IT IS HEREBY ORDERED THAT:

1. Sheriff Arpaio, Chief Deputy SheridaChief Sands, andieutenant Sousa
are in civil contempt on Count @rof the Order to Show Cause.

2. Sheriff Arpaio is in civil contept on Count Two of the Order to Shov
Cause.

3. Sheriff Arpaio and daf Deputy Sheridamre in civil contempt on Count
Three of the Order to Show Cause.

4. Counsel for Plaintiff class anduwtsel for Defendants may each file a 3
page memorandum, if they sti to do so, no later thawon on May 27, 2016

5. Counsel for Chief $a@s and counsel for the Qaty may each file a 10-

page memorandum, if they sti to do so, no later thamoon on May 27, 2016

6. The Department of Justice may fe€0-page memorandum, if they wish 1
do so, no later thamoon on May 27, 2016
7. The Court will furtherdiscuss the appropriate iedl to be entered in a

hearing set foMay 31, 2016 at 9:00 a.min Courtroom 602, Sandra Day O’Connor U.!
Federal Courthouse,04 W. Washington St.Phoenix, Arizona 8318B-2151. It will
shortly thereafter enter any applicable orderd determine if it will refer any matters fo
criminal contempt.

Dated this 13th day of May, 2016.

Honorable G. Murna Snow
United States District Jgg
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