Melendres, et al. v||Arpaio, et al Doc. 1748
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2
3
4
5
6 IN THE UNITED STATES DISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
Manuel de Jesus Ortega Melendres, on No. CV-07-2513-PHX-GMS
9| behalf of himself andll others similarly
situated; et al. SECOND SUPREMENTAL
10 PERMANENT INJUNCTION/
11 Plaintiffs, JUDGEMENT ORDER
12| and
13| United States of America,
14 Plaintiff-Intervenor,
15| V-
16| Joseph M. Arpaio, in Biofficial capacity as
Sheriff of Maricopa County, Arizona; et al.
i; Defendats.
19 This Court held 21 days of evidentiarganings in April, September, October, and
20| November of 2015. At issugere three charges of civil ctempt raised against Sheriff
21 Joseph Arpaio and various othaleged non-party contemnorsAlso at issue was theg
22| relief necessary to compens#te Plaintiff class for the Defendants’ acts of misconduict
23 in, among other things, failing to providequeested discovery materials prior to the
24 underlying trial inthis matter.
25 On May 13, 2016, the Coudsued detailed Findings &fact. (Findings of Fact,
26| poc. 1677.) The Court foanthat Sheriff Arpaio and his command staff knowingly
27\ tailed to implement the Court’s preliminarnjunction, resulting in harm to many
28| plaintiff class members who were detainedvialation of their constitutional rights.
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(Doc. 1677 at 1 1-164.) The Court afeoand that Defendants failed to disclog
thousands of relevant items of requesthdcovery they were legally obligated t
disclose, and, after the post-trial disclosafeadditional evidence, deliberately violate
court orders, thereby impedinige litigation, harming the Plaiiff class, and resulting in
a trial that did not completely addressrdaremedies that did not fully repair—th
MCSQO'’s violations of Plaitiffs’ constitutional rights. Id. at 1 165-217, 239-94.) Th
contempt hearing further established tleter Defendants disclosed to the Col
extensive MCSO misconduct, including itailure to provide additional evidence
pursuant to Defendants’ discovery obligatiottsee Court allowed Defendants at the
insistence to seek to invesdig and discipline that misconztiand to disclose newfoung
evidence. I@d. at 19 220-22.) Nevertheless, @&l of forthrightly meeting their
responsibilities, Defendants continued to intamally withhold relevant evidence during
the course of their ensuing investigatiand the eventual contempt hearingld. (@t
19 218-386.) Further, in investigatinge tmisconduct with respect to members of t
Plaintiff class, Sheriff Arpaio and the MCSR@anipulated all aspects of the intern
affairs process to minimize or entirelyad imposing discipline on MCSO deputies ar
command staff whose actions violate@ thights of the Plaintiff class.Id; at 1 387—
875.)

The facts of this case are particulaglyregious and extraordinary. The MCSO
constitutional violations are broad in scope/olve its highestanking command staff,
and flow into its management of internaffairs investigations. Thus the necessg
remedies—tailored to the violations at issue—must reach that far.

The parties have briefed and argued teetbe Court the soces and scope of the

Court’s authority to issue remedies in lighttbé Findings of Fact, including Defendants

concerns regarding federalism and due procé&se, e.q.Plaintiffs Memorandum on
Remedies for Civil Contempt (Doc. 1684)nited States’ Memorandum in Response
Findings of Fact (Doc. 1685); Defendarn&esponsive Memorandum to Court’s Finding

of Fact (Doc. 1687); Parties’ Joint MemorandRa: Internal Investigations (Doc. 1715
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Plaintiffs’ Response to Defelant Arpaio’s Briefing Re: bernal Affairs (Doc. 1720);
United States’ Response to Defendant Arpaie@sitions Re: Internal Investigation
(Doc. 1721); Defendant Arpaio’s Reply in ghort of Briefing Re: Internal Affairs
Investigations and Discipline (Doc. 1729 he Court therefore prefaces its remedi
order with an analysis of these issues.
l. SOURCES OF THE COURT’'S AUTHORITY TO FASHION REMEDIES

Had the Court had access to the evidence withheld by the MCSO and the ev
to which it led, the Court wdd have entered injunctive lief much broader in scope
(Doc. 1677 at § 890)Although this bad faith failure tproduce evidence gave rise t
various remedies, the Parties agreed to guesly relief for the Dfendants’ withholding
of discovery in the same evidentiary hegs that would be nessitated by the Court’s
Order to Show Cause for contempge¢ idat 1 891-93).

A principal purpose of the heng was, therefore, to @ride the Plaintiff class the

relief it would have had, to the extepbssible, had Defendants complied with the

discovery obligations prior to trial.
The Court derives authority to fashiommredies in this insince from multiple

sources, including the Court’'s broad andxible equitable powers to remedy pal

wrongs, Swann v. Charlotte-Mecklenburg Bd. of E402 U.S. 1, 12-16 (1971), the

Court’s equitable authority to modify itsjimctions in light of changed circumstance
United States v. Swift & Co286 U.S. 106, 114-15 (1932and the Court’s authority to
impose remedial sanctions for civil contenipt;l Union, United MineWorkers of Am. v.
Bagwell 512 U.S. 821, 827-29 (1994).

A. Broad Remedial Powers

In “cases involving the framing of equila remedies to repair the denial of
constitutional right[,] [tlhe tsk is to correct, by a balaing of the individual and
collective interests, the conditidhat offends the Constitution.Swann 402 U.S. at 15-
16. Federal courts focus on three fagtwhen applying equitable principleMilliken v.
Bradley, 433 U.S. 267, 281 @r7). First, “with any equity case, the nature of t
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violation determines the scope of the remedywafn 402 U.S. at 16. “The remedy
must therefore be related to the cibioth alleged to offend the Constitution Milliken,
433 U.S. at 281 (internal quation marks omitted). “Seconthe decree mushdeed be
remedial in nature, that is, it must be destyae nearly as possible to restore the victit
of discriminatory conduct to the position theyould have occupied in the absence
such conduct.” Id. “Third, the federal courts in desing a remedy must take intd
account the interests of state and localhauties in managing their own affairs
consistent with the Constitution.”Id. However, if the authorities “fail in their
affirmative obligations . . . judiai authority may be invoked.1d. (quoting Svann 402
U.S. at 15). “Once a right and a violation h#deen shown, the scope of a district cour
equitable powers to remedy pagtongs is broad, for breddand flexibility are inherent
in equitable remedies.” viann 402 U.S. at 15.

“[Nnjunctive relief must be tailored taemedy the specific harm alleged.
Melendres v. Arpaio784 F.3d 1254, 1265 (9t@ir. 2015) (quothon omitted), cert.
denied sub nonmMaricopa Cty., Ariz. v. Melendred436 S. Ct. 799, L. Ed. 2d 711
(2016). “Nevertheless, thedtiict court has broad disti@n in fashioning a remedy
[and] is permitted to order ‘relief that the &itution would not ofts own force initially
require if such relief is necessary temedy a constitutional violation.”Id. (quoting
Toussaint v. McCarthyg01 F.2d 1080, 1087 (9th Cir. 1®3. “Therefore an injunction
exceeds the scope of a distcourt’s power only if it is ‘aired at eliminating a condition
that does not violate the @stitution or does not flow &m such a violation.” Id.
(quotingMilliken, 433 U.S. at 282).

Moreover, “the enjoined piy’s ‘history of noncompliace with prior orders can
justify greater court molvement than is ordarily permitted.” Id. (quoting Sharp v.
Weston 233 F.3d 1166, 117®@th Cir. 2000)). When facedith “repetitive failures to

111

comply with orders|,]” a district court is “justified in entering a comprehensive orde
insure against the risk ahadequate compliance.”Sharp 233 F.3d at 1173 (quoting

Hutto v. Finney437 U.S. 678, 687 (1978)).
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Here, as inSharp the Court orders remedies mih are necessary to cure the
MCSQO'’s constitutional violations, in light dhe MCSO'’s history of noncomplianc&ee
id. at 1173. To the extent that the Coarters reforms of #n MCSQO'’s policies and
practices, these reforms are necessary ifteure against the gk of inadequate
compliance,”d. (quotingHutto, 437 U.S. at 687), becausesaht such reforms, there i
no way to determine whether policies or praagithat insulated those who violated the
constitutional rights of the Plaintiff clasfrom investigation and discipline would
continue to do so. Further, the reforme armed at eliminating a condition that flows
from the MCSOQO’s violation of the constitahal rights at issue—namely, the tagit
authorization and condonation that the & conveys to itdeputies when police
misconduct related to members of the Plaimdéiss is exempted from the normal internal
affairs system and is treatadth special lenieay or is entirely swept under the rlig.

“Members of the Plaintiff class caitsited the overwhelming majority of the
victims of the multiple acts of misconduct thaere the subject of virtually all of the
flawed investigations” summarized in the G&uFindings of Fact. (Findings of Fact,
Doc. 1677 at Y 888.)So long as individals within the MCSO can disobey the Court|s
orders with impunity, the righ of the Plaintiff class areot secure. “[T]he ability to
effectively investigate and disdipe officers . . . is essentito correcting the underlying
constitutional violations found in this casedathus to the final olution of this long-
standing litigation.” Madrid v. Woodford No. C90-3094 TEH, @4 WL 2623924, at
*8—9 (N.D. Cal. Nov. 17,2004). The Court's orders in this case have requifed

implementation of new policiesA system that effectivglensures compliance with thé

A\1”4

- 'SeeDoc. 1677 at 2 (“To espe accountabiligl for theown misconduct, and theg

misconduct of those who had implemented their decisions, Defendants, or their proxie
named disciplinary officers who were biasedheir favor and hdi conflicts, Defendants
remained in control of investigations in wh they themselves had conflicts, Defendants
promulgated special inequitable dgmary policies pertaining only thlelendresrelated

Internal investigations, Defendis delayed investigations ss to justify the imposition
of lesser or no discipline, Defendants rpisieed their own discilimary policies, and
Defendants asserted intentional misstatemenrfscoto their own mvestl?ators and to the
court-appointed Monitor. The Defendants’ unfgartial, and inequitable application gf
discipline disproportionally damagagembers of the Plaintiff class.”).
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Court’s orders requires five “interrelatedmponents,” each of which “builds upon an
reinforces the others”. written policies, treig, supervision, inv&igation, and officer
discipline. Madrid v. Gomez 889 F. Supp. 1146, 118(IN.D. Cal. 1995). “[A]
meaningful disciplinary systens essential, for if there are no sanctions imposed
misconduct, [an organization’s] . . . policesd procedures become a dead letté&d.”
Defendants continue to “manipulate[¢he operation oftheir disciplinary
processes to minimize or altogether avoigasing fair and equitablinternal discipline
for misconduct committed against members & Blaintiff class.” (Findings of Fact
Doc. 1677 at 1 889.) In ligltf Defendants’ repeated vidilans of the Court’s orders anc
their continued attempts “to conceal additiopast mistreatment @dhe Plaintiff class as

it comes to light in order tavoid responsibility for it,”i¢l.,) the Court has the authority

to mandate reforms of the MC&(0nternal affairs system iarder to ensure the MCSO’s

continued compliance witthhe Court’s permanent injunctigpoc. 606) and to coerce thg
MCSOQO'’s compliance with the Court’s previoaslers, as well as with orders the Cou
may enter in the future as the need arises.

B. Equitable Authority to Modify Injunctions

“A continuing decree of injunction directéol events to come subject always to
adaptation as events ynahape the need.'Swift 286 U.S. at 114. “The source of th
power to modify is of course the factathan injunction often requires continuin
supervision by the issuing court and alwaysontinuing willingnss to apply its powers
and processes on behalf of the partyowibtained that equitable relief8ys. Fed'n No.
91, Ry. Emp. DeptAFL-CIO v. Wright 364 U.S. 642, 647 (1961). A modification i
appropriate when a court, faced with new factast make a change “to effectuate . . . t
basic purpose of the original” injunctioiChrysler Corp. v. United State316 U.S. 556,
562 (1942) (holding a moitation making a consent decree more onerous for
enjoined entity to be reasonabihere it effectuates the purpose of the original cong
decree).
111
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Before the Court entered its injunctidPlaintiffs requested provisions “revising
the internal affairs division of the MCS@nd the investigation and resolution (
complaints.” Gee, e.g.Doc. 603 at Tr. 7.) The Courtmied much of the relief sought
(Findings of Fact, Doc. 167at § 883.) Neither Plaintiffaor the Court knew that “the
MCSO had deprived the Plaintiffs obmsiderable evidence ahisconduct towards
members of the Plaintiff class.'ld( at  884.) Had Defendants disclosed such evider
Plaintiffs could have demonstrated hét MCSQO’s inadequate, bad faith, ar
discriminatory internal invemgation policies and practices a®ll as additional harms.”
(Id. at 9 885.) Because Defendants failed toldsgcthat evidenceéhe Court was unable)
“to timely evaluate that evahce in fashioning the appraoge injunctive relief for the
Plaintiffs.” (1d.)

“Had the evidence that Defendants wuighd from the Court ahthe information to
which it led been presentedtatl, the Court would haventered injunctive relief much
broader in scope.” Id. at § 890.) It is ioumbent upon the Court now, equipped as it
with additional facts, to amenthe injunction and grant threlief that would have been
appropriate at the time ofdloriginal injunction had thBICSO disclosed such evidenc
in a timely manner, as was their duty.

C. Civil Contempt Authority

“[A] contempt sanction is considered civil if it is remedial, and for the benefi
the complainant.”"Bagwell 512 U.S. at 827. A contemgénction is “civil and remedial
if it either ‘coerce[s] the dendant into compliace with the cours order, [or] . . .
compensate[s] theomplainant for leses sustained®”Id. at 829 (quotingJnited States
v. Mine Workers330 U.S. 258, 303-304 (1947)).

Ensuring that the MCSO has a fuocial system of investigating office

misconduct and imposing discipline is a reraédieasure designed to coerce the MC$

2 This remedial order only sets forth reafiess addressing the MCSO's policies ar
procedures. To the extent that the partieg stgulate to the principal provisions of a
order designed to monetarily compensate tittims of Defendants’ contemptuous act
the Court may issue a subsequent order providing for such compensation.
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into compliance with th Court’s orders. (Findings ofakt, Doc. 1677 at  888-89.
The MCSO must have in place an effeetimeans of imposing sBipline upon its own
officers in order to ensure dh officers do not feel aliberty to disregard MCSQO'’s
policies. To the extent thatich policies are in place to peot the rights of the Plaintiff
class, an effective disciplinary system isemsential component of Plaintiffs’ protectior
The MCSO'’s flawed investigmins “demonstrate the Defenda’ ongoing, unfair, and
inequitable treatment ahembers of the Plaintiff class(Findings of Fact, Doc. 1677 a
1 887.)
Il. FEDERALISM

“[Alppropriate consideration must begiven to principlesof federalism in
determining the availability angtope of equitable relief.Rizzo v. Goode}23 U.S. 362,
379 (1976). Federalism concerns “are higtuptextual and must be evaluated on a ca
by-case basis.” Stone v. City & Cty. of S.F968 F.2d 850, 860 (9th Cir. 1992s
amended on denial of reh{@wug. 25, 1992).

“Where federal constitutional rights have bé&educed, . . . principles of restraint

including comity, separation of poweasnd pragmatic caution dissolve.ld. (citation

omitted). “Nonetheless, federal courts shaalldays seek to minimize interference wit
legitimate state activitiem tailoring remedies.”Id. at 861. “In employing their broad
equitable powers, federal courts should ‘eisere¢he least possible power adequate to
end proposed.” Id. (quoting Spallone v. United Stateg93 U.S. 265, 280 (1990))
However, “when the least intrusive measuralstéarectify the probems, more intrusive

measures are justifiableld.

.

[

>

the

“Federal courts possess whatever powers are necessary to remedy constifutiol

violations because they are charged with protecting these riglts."{O]therwise valid
state laws or court orders cannot stand inviag of a federal court’s remedial scheme
the action is essential enforce the schemeld. at 862.

Defendantgite Rizzg a case in which the Supremeuttcheld that a district court

departed from the principles that govemmjunctive relief, including principles of

-8-
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federalism, when it “injected itself by injuinee decree into thenternal disciplinary

affairs of [a] state agency.(Doc. 1715 at 12 (quotingizzq 423 U.S. at 380).) The facts

of Rizzq however, are diametrically opposedthe facts of the case at hand. Rizzq

the district court had found an unrelategsortment of constitutional violation
committed by a few individuadank and file police officersa problem which the court
indicated was “fairly typical of those affliciyy police departments in major urban area
Id. at 375. The district court also found that “the responsible authofigescpmmand

staff] had played no affirntize part in depriving any members of the two respond
classes of any constitutional rightdd. at 377. Thus, the Sugmne Court held that wher
the district court attempted to fashion “prophylactic procedures . . . designed to min
[isolated constitutional violations] on the pat a handful of its employees” withou
evidence of any unconstitutional plan eolicy promulgatedby the responsible

authorities, the remedy ordereg the district court was “quite at odds with the settl

rule that in federal equity cas the nature of the violahodetermines the scope of thE

remedy,” and moreover, “important considermas of federalism” weighed against th
unnecessary intrusiontmstate affairsld. at 378 (internal quotation omitted).

The RizzoCourt distinguished cas&s which the districcourt found “the pattern
of police misconduct upon which liability andjunctive relief were grounded was th
adoption and enforcement okliberate policies by the defendants,” or a “persist
pattern” that “flowed from an tentional, concerted, and ireté conspiratorial effort” to
deprive a class of its constitutional rightsl. at 37375 (citingHague v. CIQ 307 U.S.
496 (1939) and\llee v. Medranp416 U.S. 802 (1974)).

Here, the Court found the presence ladse exact distinguishg characteristics.
In the underlying case, the @® determined that the Defdants were systematically
violating the Fourth and Fourteenth Amendtngghts of the Plaintiff class in severa
different respects including the admpt of unconstitutional policies. Melendres v.
Arpaio, 989 F. Supp2d 822, 826-27 (DAriz. 2013),adhered to,No. CV-07-02513-
PHX-GMS, 2013 WL 5498218 (D. Ariz. Oct. 2, 2018jf'd in part, vecated in part,784
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F.3d 1254 (9th Cir. 2015), araff'd, 784 F.3d 1254 (9th Cir. 2015)Mfelendres2013
FOF”). The MCSO continued to adheretih@se policies after éhCourt ruled in 2011
that they violated Platrifs’ constitutional rights. See, e.g., idat 825 (“The LEAR
policy, however, remains in force."Qrtega-Melendres v. Arpaj@d36 F. Supp. 2d 959
994 (D. Ariz. 2011)aff'd sub nomMelendres v. Arpaio695 F.3d 990 (9th Cir. 2012).

Moreover, and more recently, the Cowtiid in its May 2016-indings of Fact
that “Defendants intentionally failedto implement the Court’'s preliminary
injunction . . ., failed to disclose thousandsealévant items of requested discovery thg
were legally obligated to disclose, andieafthe post-trial disclosure of additiong
evidence, deliberately violatecburt orders and therebygwented a full recovery of
relevant evidence.” (Rdings of Fact, Doc. 1677 at 1-2Jo escape accountability . . .
Defendants, or their proxies, named disciplinary officers who were biased in their
and had conflicts, Defendantsnrained in control of inv&igations in which they
themselves had conflicts, Defendants putgated special inequitable disciplinar
policies pertaining only tdelendresrelated internal investigians, Defendants delayec
investigations so as to justify the impasit of lesser or no discipline, Defendant
misapplied their own disciplinary policiesand Defendants asserted intention
misstatements of fact to their own inveatgys and to the court-appointed Monitoid.
at 2. The Court found that Defendam®re “manipulating the operation of thei
disciplinary processes to minimize or altogether avoid imposing fair and equi
internal discipline for misconducommitted against memben$ the Plaintiff class.ld.
at 1 889.

|
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Under the facts of this case, the Ccuat fashioned remedies which account for

and balance the need to respect the prerogaiiv&sate officials with the need to prever
them from exercising their discretion inveay that violates Rintiffs’ constitutional

rights and the need to provide a remedy f@ pfast deprivation of those rights. Th
Court previously fashioned less intrusive relas, but those remedies were not effecti

due to Defendants’ deliberate failures and manipulatio®e,(e.qg.id. at 7 365-69.)
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The Court must do what is necessary to eahithe end goal of “rewing the victims of
discriminatory conduct to thposition they would hge occupied in the absence of th
conduct” and eventually restoring authority to MCSOnawand staff, once there is i

“system that is operating in g@liance with the Constitution.Missouri v. Jenkins515

U.S. 70, 89 (1995). Here, the scope of Defatslaconstitutional violation is broad; the

violation permeates the internal affairavestigatory processes, which have be
manipulated to provide impunity to those avhiolate the rights of the Plaintiff clads.
(SeeFindings of Fact, Doc. & |1 387-765.) The remedys is determined by thg
scope and nature of the violation, meesich as far as the violation flowgenking 515
U.S. at 98;Milliken, 433 U.S. at 282.“[W]here, as here, aonstitutional violation has
been found, the remedy doest ‘exceed’ the violation if # remedy is tailored to cure
the condition that offeds the Constitution.’Milliken, 433 U.S. at 282 (internal quotatio
marks omitted).

As such, “there is no merit to [Defemds!] claims that the relief ordered her
violates the Tenth Amendment andngeal principles of federalismld. at 291. “The
Tenth Amendment’s reservati@i nondelegated powers toetlStates is not implicated
by a federal-court judgment enforcing thgeess prohibitions afinlawful state conduct
enacted by the Fow#nth Amendment.’ld.

There is also no merit to Defemds’ prospective argument that tlooker-

Feldmandoctrine prevents the Court from rewiing a decision of a merit commission ¢

® As the Court has previoustbserved, the egregiousdaextraordinary nature of]
the constitutional violations in this case enhances the sifape necessary interventior
to remedy such intentional kduct. Regardless of whethttie MCSO’s manipulation of
its internal investigations tprovide impunity for those wh violate Plaintiffs’ rights,
thereby tacitly authorizing such violatis, might itself be a (new) constitutiong
violation, the Court has found this contiuo be indicative ofa scheme to avoid
accountabllll\'%/ for violating t Court’s |nljunct|on. (Dac1677 11 726, 733, 868-75
889.) The MCSO has chosendeliberately thwart the efféeeness of the remedies th
Court already set forth in this case. AslsuDefendants’ argumetitat the MCSO “has
not yet had an opportip to implement remedies in raﬂ(g?g to the Court’s Findings o
Fact” misses the point.” Thesise has a long history bef _
the Court sets forth now are _resgo_nswe that history of Defendants’ evasion
manipulation, and vialtion of their obligations undethe Court’'s orders, not to any
recently discovered constitutional violation.
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state court regarding the discipline of MCSO employee whose conduct has begen
investigated pursuant toighCourt’s remedial scheme.

“Rooker—Feldman . . is a narrow doctrine, canéd to cases brought by state-
court losers complaining of juries caused by state-coyutdgments rendered before the
district court proceedings commenced andting district court review and rejection of
those judgments.” Lance v. Dennis546 U.S. 459, 464 (2006) (internal quotatign
omitted). “The doctrine has no applicatitm judicial review of executive action
including determinations made bystate administrative agency.Verizon Md. Inc. v.
Pub. Serv. Comm’n of Md535 U.S. 635, 644 n.3 (2002Moreover, “the rule has long
stood that a state court judgmieentered in a case that falls within the federal courts
exclusive jurisdiction is subject to cakaal attack in the federal courtslih re Gruntz
202 F.3d 1074, 1079 (9th Cir. 2000).

The Court has had exclusive jurisdiction oteis case for nine years. To the
extent that the Court has ordémemedies that will result internal affairs investigations

of individuals at the MCSO, tse investigations stem fromiglcase. The Court has th

D

jurisdiction to see that its ordeare followed and that the Ri&ffs’ rights are vindicated.
Rooker-Feldmaims inapplicable.
[ll.  DUE PROCESS

A. The Arizona Police Officer’s Bill of Rights

Arizona has codified a police officer’'sifbof rights.” A.R.S. 8§ 38-1101-1115.
Pursuant to this Arizona law, “[a]n employ&rall make a good faith effort to complete
any investigation of employee misconduct witbne hundred eighty calendar days afjer
the employer receives notice of the allegatioralpyerson authorizeoly the employer to
initiate an investigatio of the misconduct.”ld. 8 38-1110(A). “Ifthe employer exceeds
the one hundred eighty calemdiay limit, the employer shigprovide the employee with
a written explanation contaimg the reasons the investiga continuedbeyond one
hundred eighty calendar days.Id. “On an appeal of digaine by the employee, a

hearing officer, administrativieaw judge or appeals board may dismiss the discipline |f it

-12 -
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Is determined that the employer did notkeaa good faith effort to complete th
investigation within one hundd eighty calendar daysld. § 38-1110(C).

Defendants argue that thstate law “creates feddisa protected constitutional

rights because that statutory scheme contgasdticularized standards or criteria’ to

create a property interest(Doc. 1729 at 7 (quotingllen v. City of Beverly Hills911
F.2d 367, 369-70 (9th Ci1990).) Defendants quotedlen for the proposition that

11°)

“[p]roperty interests . . . are not created by @onstitution. Rather, they are created and

their dimensions are defindoly existing rules or understdings that stem from an

independent source such asestatv—rules or understandingsttsecure certain benefits

and that support claims of entitlementhose benefits.” 911 F.2d at 369-70.

However, Defendants failed to ndteat the next paragraph in tidlen opinion

clarifies that “[w]hether arexpectation of entitlenm is sufficient to create a property

interest will depend largely upon the exté¢o which the statute contains mandatory

language that restricts the discretion of the [decisionmaket{l’ at 370 (internal

guotation omitted). The Arizona statute iasue here does not contain mandatqry

language, as it merely provides that thenewistrative law judge or appeals board “may

dismiss the discipline, as an exera$éts discretion. A.R.S. § 38-1110.
Moreover,in Allen, the plaintiff of a § 1983 &on claimed that “his layoff

constituted a deprivation @& constitutionally practed property intest without due

process of law.” Allen, 911 F.2d at 369. Even if the plaintiff in that case had

successfully made a case that he hadomstitutionally protected property right in

continued employment (he did not), his constitél rights could be wiated only if he
were deprived of such an inter@gthout due process of lawThus,Allen does not stand
for the proposition that state law cdfeat what due process itself entails.

Here, the Parties do not dispute that MC&iployees have a property interest

in

their jobs. Rather, Defendants suggest thatArizona statute changes what constitutes

the due process to vdh the property iterest holder is entitled.That proposition was
squarely rejected ifCleveland Bd. of Educ. v. Loudermi#70 U.S. 532 (1985). In
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Loudermill the Supreme Court stated in no utmer terms that # answer to the
guestion of “what process is due . . . is twobe found in [an] Ohio statuteld. Nor is it

to be found in an Arizona statute. Ratltkre process is a matteir settled constitutional
law. Due process requires “a hearing ptio the discharge ain employee who has @
constitutionally protectd property interest irhis employment.” Id. at 542. MCSO

employees will not be denied that.

Thus, the requirement under Arizona l#vat employers must make a good fait

effort to complete investggions within 180 days ishot incorporated into the
constitutional guarantee of dymrocess. Moreover, where the MCSO deliberats
ensured that 180 days gs&d in order to protect certain employees fidelendres
related discipline, dismissing that disciplimeuld impede the vindication of Plaintiffs
constitutional rights. That cannot stan®wann,402 U.S. at 45 (“[S]tate policy mus
give way when it operates to hinder viration of federal constitutional guarantees.”).

B. Reliance on the Court’s Findings of Fact

Any employee subject to anvestigation will have a heag, at which he or she
can present evidence and raise a defensethéather hand, a great deal of evidence W
set forth during the 21 days of evidentiarjahegs, some of whicmay be relevant to a
given investigation, and this exdce need not be disregarded.

V. GC-17, MCSO’S PRINCIPAL DISCIPLINARY POLICY, APPLIES TO
ALL EMPLOYEES

Sheriff Arpaio is the appoting authority over certiéd employees in the MCSO
and he has unique disciplinamythority over all deputiesithin the MCSOaccording to
state law. SeeHounshell v. White220 Ariz. 1, 202 P.3d 46(App. 2008). The MCSO'’s
principal disciplinary policy, GC-17, appligs all employees and sets out disciplina
matrices that apply to virtually all employeeBhere is, generallgpeaking, a disciplinary
matrix for regular employees (non-exempt regudtatus employees) and a slightly mo

demanding disciplinary matrix for managent employees (exempt regular stat

employees). The disciplinarynatrix is slightly moredemanding for management
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employees because, as MCSO policy msakéear, management employees shol
typically be held to a higher standard obnduct. (Ex. 2001 at MELC416243,
Nevertheless, even for those employees sulbgeatdisciplinary matrix, Sheriff Arpaio,
and his designee, Chief Deputy Sheridan, hiédneeauthority to igore the matrix and
impose whatever disciplinedit deem appropriate.

Chief Deputy Sheridan ighe highest level management employee within f{
MCSO. As an employee, he is clearly subjecdepartmental policy and discipline, an
he has previously been a prpal or a person of interest the disciplinary process.
Chief Deputy Sheridan is, however, an usslied employee. Thus, although he
subject to GC-17, there is no specific discigiynmatrix that applies to him. Defendan
argue that because there is no specific diseipy matrix that apies to him, the Court
should take greater care, due to federalncerns, in subjecting his misconduct
evaluation (or re-evaluation) and to potentialcgpline than it takes i respect to other
MCSO employees.

Nevertheless, as the Findings of Fackenelear, Sheriff Arpaio and Chief Deput
Sheridan are the authorstbe manipulation and misconduct that has prevented the
uniform, and appropriate application afiscipline on MCSO employees as thi
misconduct pertains to the members of the Rfaiclass. Sheriff Arpaio, as an electe
official of Maricopa County, however, is heubject to any MCSO disciplinary policy,
He is also, of course, an official who esected by the people of Arizona. Neither
these factors is true with resg to Chief DeputySheridan. To the ¢éant that Sheriff
Arpaio and Chief Deputy Sheridan have npafated the Internal #airs process at the
MCSO to ensure that many employeesehiding Chief Deputy Sheridan—wers
disciplined in a relatively lenient manner oot at all for violating the rights of the
Plaintiff class, a remedy is necessary andiwithe scope of thedlirt’'s authority, as the
condition flows from the constitutionalolation at issue in this cas&eeMilliken, 433
U.S. at 282.

111
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Pursuant to state law, Chief Deputy Shaniccan be disciplined. His discipline i
at the discretion of Sheriff Arpa In light of Sheriff Arpaiés manipulations in this case
the discretion granted to the sheriff by state does not prevent the Court from orderir
that appropriate discipline be imposed, asifailto do so would be an undue impedims
of the remedies to which tHelaintiff class is entitled aa result of the deprivation of

their constitutional rights.

Due to Sheriff Arpaio and Chief Paty Sheridan’s manipulation of the

disciplinary process, the Court has fashioaag@medy in which an independent internal

affairs investigator, and an independerdcalinary authority, both nominated by th

parties, shall make and reviadisciplinary decisions for akmployees pertaining to the

misconduct discussed in the findings ofctfa Those independent authorities a
experienced in police discipline and shall h#we authority, independent from the Cout
to decide discipline. Thindependent Authorities shalpply the disciplinary matrices,
but have the authority to disregard the ghlcary matrices incases in which they
provide appropriate justification for doing s®hey shall have thauthority to determine
the appropriate discipline for @& Deputy Sheridanln doing so they shall approximats
MCSO policy as closely as possible. BecabDbeef Deputy Sheridais the highest level

management employee within the MCSO, tkbwll thus apply categories of miscondljct

and presumptive levels of discipline to hilat are no less exacting than those set f
in the disciplinary matrix for exempt regukstatus employees of the MCSO, in order th
Sheridan be “held to a higher standardd.;(Ex. 2001 aMELC416243.)

In light of the above, thollowing proceduresand authorities are hereby ordere
These procedures are numbeocetsecutively to those setrfo in the Court’s previous
Supplemental Permanent Injunctive orddi3pc. 606, 670), which are incorporate
herewith.

IT IS HEREBY ORDERED entering this Second $plemental Permanent
Injunction/Judgement Order as follows
111
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XIV.
160.

161.
162.

ADDITIONAL DEFINITIONS

This Second Supplemen®ermanent Injunction incorpates all definitions in the
Court’s first Supplemental Permanent Injunction (Doc. 606 | 1).

The following terms and definitions shall also apply to this Order:
“Misconduct” means a violation of MBD policies or procedures; violation g
federal, state, or local criminal or digpble civil laws; constitutional violations,
whether criminal or civil;violation of administrativerules; and wlation of
regulations.

a.

“Minor misconduct” means miscondutiiat, if sustained, would result in
discipline and/or corrective actidess severe than a suspension;

“Serious misconduct” means misconduct that, if sustained, would resy
discipline of suspension, dgwtion, or termination;

“Misconduct indicating apparentiminal conduct by aremployee” means
misconduct that a reasonable and trdingupervisor or internal affairs
investigator would conclude could stdt in criminal charges due to thg
apparent circumstances of the misconduct.

“Internal affairs investigator'means any employee who conducts
administrative investigain of misconduct, includinghvestigators assigned tq
the Professional Standards Bureau ope3uisors in the employee’s Division
or Bureau who are assigneinvestigate misconduct.
“Preponderance of the ilence” means that the facalleged are more likely

true than not true.

“Clear and Convincing Eviehce” means that the panmnust present evidence

that leaves one with a firm belief oonviction that it is highly probable tha
the factual contentions of the claim offelese are true. This standard of pro
Is higher than proof by a preponderantéhe evidence, but it does not requif
proof beyond a reasonable doubt.

“Principal” means an employee agaimghom a complaint of misconduct o
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XV.

162.

163.

164.

wrongdoing has been made and who ssilgject of a misconduct investigation,

h. “Tester” means a person who poses asvilian making a fictitious complaint
for assessment purposes.

I. “Class Remedial Matters” meansgsible misconduct involving members g
the Plaintiff class and thdCSO or the remedies tehich such class member
are entitled as set forth in the Findirgfjd~act and various supplemental orde
of this Court.

MISCONDUCT INVESTIGATIONS , DISCIPLINE, AND GRIEVANCES
The Sheriff will ensure that alllegations of employee misconduct, wheth
internally discovered or based on a kkan complaint, are fully, fairly, and
efficiently investigated; that all ing&igative findings are supported by th
appropriate standamf proof and documented in wrigihand that all officers who
commit misconduct are held accountable pansuo a disciplinar system that is
fair, consistent, unbiased and provide® gwocess. To achie these outcomes
the Sheriff shall implement the requirements set out below.

All policies, procedures, protocols, tiag materials, and bér material required

by this Order are subject to the sapm®cess of review and comment by th

parties and approval by the Monitor debed in Section IV ah § 46 of the first

Supplemental Permandmnjunction (Doc. 606).

A. Policies Regarding Misconduct Invetigations, Discipline, and Grievances

Within one month of the entry dhis Order, the Sheriff shall conduct

comprehensive review of all policieprocedures, manuals, and other writte

directives related to misconduct irstigations, employee discipline, an
grievances, and shall provide to theomitor and Plaintiffs new policies and
procedures or revise exist) policies and procedures. The new or revised polic
and procedures that shall be providedllsimcorporate all of the requirements ¢
this Order. If there are any provisionstaswvhich the parties do not agree, thg

will expeditiously confer and attempt to résotheir disagreements. To the exte
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that the parties cannot agree on angppsed revisions, those matters shall
submitted to the Court for resion within three monthsf the date of the entry
of this Order. Any party who delays tapproval by insistingpn provisions that
are contrary to this Order &ibject to sanction.
165. Such policies shall apply to all mesluct investigations of MCSO personnel.
166. The policies shall inatle the following provisions:
a. Conflicts of interest in internal affaimvestigations or in those assigned by t
MCSO to hold hearings and make disaply decisions shall be prohibiteqd.

This provision requires the following:

b. If an internal affairs investigator or a commander who is responsible
making disciplinary findings or deteming discipline has knowledge of g
d

immediately inform the Commander of the Professional Standards Bureg

conflict of interest affecting his oher involvement, he or she shoul

. No employee who has an exterilsiness relationship or close persor

No employee who was involved in ancident shall be involved in or

review a misconduct investigah arising out of the incident.

relationship with a principal or wigss in a misconduct investigation ma
investigate the misconduct. No supkrson may make any disciplinar
decisions with respect to the miscondiuncluding the determination of any
grievance or appeal ang from any discipline.
No employee shall be involved in anvestigation, whether criminal of
administrative, or make any discipiry decisions with respect to an
persons who are superior in rank andheir chain of command. Thus
investigations of the Chief Deputy'sonduct, whether civil or criminal,
must be referred to an outside auityor Any outside athority retained by
the MCSO must possess the requibidekground and level of experienc
of internal affairs investigators and silbe free of any &gal or perceived

conflicts of interest.

-19 -

al

y

<

S

for

L

u Ol




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

167.

. Any MCSO employee who observes becomes awaref any act of

. Where an act of misconduct is repdrte a Supervisor, ¢hSupervisor shall

. No MCSO employee with a rankwer than Sergeanwill conduct an

All forms of reprisal, discouragemeimttimidation, coercion, or adverse actio
against any person, civilian, or empégybecause that person reports miscondl

attempts to make or makes a miscondwanplaint in good figh, or cooperates

if the holder of that office also #ars from a conflict, the highest-ranking

non-conflicted chief-level officer at M&O or, If there is no non-conflicted

chief-level officer at MGO, an outside authority. Any outside authority

retained by the MCSO must possess the requisite background and ley
experience of internal affairs investiged and must be free of any actual {
perceived conflicts of interest.
Investigations into an employeeleged untruthfulness can be initiated by tf
Commander of the Professional StandaBdseau or the Aef Deputy. All
decisions not to investige alleged untruthfulnesmiust be documented in

writing.

misconduct by another employee sha$ soon as practicable, report th

incident to a Supervisor or directlp the Professional Standards Buregu.

During any period in which a Monitas appointed to oveee any operations
of the MCSO, any employee may, withaetaliation, report acts of alleged

misconduct directly to the Monitor.

immediately document and report thaformation to the Professiona
Standards Bureau.

Failure to report an act of misconduct shall be considered misconduct ang

result in disciplinary or corrective actionp to and including termination. The

presumptive discipline for a failuréo report such allegations may bg

commensurate with the presumptive gioe for the underlying misconduct.

investigation at the District level.
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168.

169.

170.

171.

172.

173.

with an investigation of misconductonstitute retaliation and are strictly
prohibited. This also includes reportsmisconduct made dicdy to the Monitor,
during any period in which a Monitor &ppointed to oversee any operations of t
MCSO.

Retaliating against any rsen who reports or invegates alleged misconduc
shall be considered a serious offensé ahall result in dicipline, up to and
including termination.

The Sheriff shall investigate all mplaints and allegains of misconduct,
including third-pary and anonymous complaintsidh allegations. Employees a
well as civilians shall be permitted meake misconduct allegations anonymously
The MCSO will noterminate an administrative instegation solelyon the basis
that the complainant seekswathdraw the comiaint, or is unavailable, unwilling,
or unable to cooperate with an investiga, or because the principal resigns
retires to avoid disciplineThe MCSO will continue # investigation and reach i
finding, where possible, based on the ewice and investigatory procedures a
techniques available.

Employees are required to provide dikvant evidence and information in the
custody and control to internal affairsvestigators. Intdionally withholding
evidence or information froman internal affairs invégator shall result in
discipline.

Any employee who is nagh@s a principal in an ongu investigation of serious
misconduct shall be presumptively ineligibfor hire or promotion during the
pendency of the investigan. The Sheriff and/or the MCSO shall provide
written justification for himg or promoting aremployee or applicant who is §
principal in an ongoing nvestigation of serious gonduct. This written
justification shall be inclugd in the employee’s employment file and, during t
period that the MCSO is subject to Mtmm oversight, provided to the Monitor.

Employees’ and applicants’ disciplinargtbry shall be considered in all hiring
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174.

175.

176.

177.

promotion, and transfer decisions, ands tbonsideration shall be documentef.
Employees and applicants whose dibogry history demonstrates multiple
sustained allegations of misconduct, oe @ustained allegatiasf a Category 6 or
Category 7 offense from MCSO'’s disciny matrices, shall be presumptively
ineligible for hire or promtion. MCSO shall provide a written justification for
hiring or promoting an employee orm@jgant who has a history demonstrating
multiple sustained allegations of miswuct or a sustained Category 6 or
Category 7 offense. This written justiftcan shall be includedh the employee’s
employment file and, during the periodaththe MCSO is subject to Monito
oversight, provided to the Monitor.

As soon as practicable, commanderdl shgiew the disciplinary history of all
employees who are transferred to their command.

The quality of investigators’ internaffairs investigabns and Supervisors’

reviews of investigations shall bek&n into account in their performanc

D

evaluations.

There shall be no procedure refet@dhs a “name-clearg hearing.” All pre-

disciplinary hearings shall be referradd as “pre-determination hearings,
regardless of the employment status of the principal.

B. Misconduct-RelatedTraining

Within three months of the finalizatioh these policies consistent with § 164 of
this Order, the Sheriff will have prowad all Supervisors and all personnel
assigned to the Professional Standardse®uw with 40 hours of comprehensive
training on conducting employee miscondumtastigations. This training shall be
delivered by a person with subject neatexpertise in misconduct investigation
who shall be approved by the Monitor. iF kraining will include instruction in:
a. investigative skills, including propémterrogation and interview techniques,

gathering and objectively analyzing eertte, and data and case management;

b. the particular challenges of administrative law enforcement misconduct
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178.

179.

180.

investigations, including identifyingllaged misconduct that is not clearl
stated in the complaint, or that bewes apparent during the investigation;
properly weighing th credibility of civilian wtnesses against employees;
using objective evidence tcsmve inconsistent statements;

the proper application of tla@propriate standard of proof;

~ ® 2 o

report-writing skills;

requirements related to the confidélrtiiaof withnesses ad/or complainants;

= @

considerations in haklg anonymous complaints;

relevant MCSO rules and policiescinding protocols related to administrativ
investigations of alleged officer misconduct; and

j. relevant state and federal law, includigarrity v. New Jerseyand the

requirements of this Court’s orders.

All Supervisors and all personnel gaesid to the Professional Standards Bure
also will receive eight hours of in-servitmining annually related to conductin
misconduct investigations. This trainirgipall be delivered by a person wit
subject matter expertise in misconduct investigation who shall be approved [
Monitor.
Within three months of the finalizatioh these policies consistent with § 164 ¢
this Order, the Sheriff will provide traimg that is adequate in quality, quantity

scope, and type, as determined by thenitéw, to all employees on MCSO'’s ne\

or revised policies related to misconduatastigations, discipline, and grievanceg.

This training shall include instructiam identifying and reporting misconduct, the

consequences for failing to report miscortdaad the consequences for retaliatir
against a person for reporting misdoict or participating in a misconduc
investigation.

Within three months of the finalizatioh these policies consistent with § 164 (
this Order, the Sheriff will provide traimg that is adequate in quality, quantity

scope, and type, as determined bg tMonitor, to all employees, including
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181.

182.

183.

184.

185.

dispatchers, to properly hdectivilian complaint intakeincluding howto provide
complaint materialsand information, and the consequences for failing to t:
complaints.
Within three months of the finalizatioh these policies consistent with § 164 ¢
this Order, the Sheriff will provide traimg that is adequate in quality, quantity
scope, and type, as determined by thenittw, to all Supervisors on their
obligations when called to a scene by hasdinate to accet civilian complaint
about that subordinate’s conduct and agirtbbligations wherhey are phoned or
emailed directly by a civilian filing a compid against one of #ir subordinates.
C. Administrative Investigation Review

The Sheriff and the M&D will conduct objective, coprehensive, and timely
administrative investigations of allllegations of employee misconduct. TH
Sheriff shall put in place and follow thmolicies set forth below with respect t

administrative investigations.

All findings will be basg# on the appropriate standastiproof. These standards

will be clearly delineated in policies,aining, and pscedures, and accompanie
by detailed examples to ensym@per application by inteah affairs investigators.
Upon receipt of anyllagation of misconduct, whethenternally discovered or
based upon a civilian complaint, empkées shall immediately notify the
Professional Standards Bureau.

Effective immediately, the Professal Standards Bureau shall maintain

centralized electronic numbering and kiag system for all allegations of

misconduct, whether internally discovered based upon a civilian complaint.

Upon being notified of anallegation of misconducthe Professional Standard
Bureau will promptly assign a unique idi#ier to the incident. If the allegation
was made through a civilian complaitite unique identifiewill be provided to

the complainant at the time the complaint is made. The Professional Stan

Bureau’s centralized numbering and kiag system will maintain accurate an
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186.

187.

188.

189.

190.

reliable data regarding the number,tura, and status of all miscondud
allegations, from initial intake to fihadisposition, including investigation

timeliness and notification tthe complainant of the interim status, if requestg

and final disposition of the agplaint. The system wilbe used to determine the

status of misconduct investigations, as well as for periodic assessme

—

d,

D

Nt C

compliance with relevant policies angtocedures and this Order, includinf
0

requirements of timeliness of investigaso The system also will be used
monitor and maintain appropriate caselofmisnternal affairs investigators.

The Professional Standards Bureau shaihtain a completel& of all documents

within the MCSOQO'’s custody and control relating to any investigations and relatec

disciplinary proceedings, including epdetermination hearings, grievanc

proceedings, and appeals to the MaricGpanty Law Enforement Merit System

Council or a state court.

Upon being notified of any allegati of misconduct, the Professional Standar

Bureau will make an initial dermination of the category tiie alleged offense, tq

be used for the purposes of assignihg administrative westigation to an

investigator. After initially categorizinthe allegation, the Bfessional Standards

Bureau will promptly assign anternal affairs investigator.

The Professional Standards Bursiaail administratively investigate:

a. misconduct allegations of a seriousung, including any allegation that ma
result in suspensn, demotion, or termination; and

b. misconduct indicatingpparent criminal conduct by an employee.

Allegations of employee miscondutitat are of a minor nature may be

administratively investigated by aained and qualifiedSupervisor in the
employee’s District.

If at any point during a misconductvastigation an invegating Supervisor
outside of the Professional Standards Burbelieves that the principal may hav

committed misconduct of a serious or criminature, he or she shall immediate
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191.

192.

193.

194.

195.

196.

notify the Professional Standards BureauichIshall take over the investigation.

The Professional Standards Bureshall review, at least semi-annually, &l

investigations assigned outside the Buramadetermine, among the other matte

set forth in § 260 below, whether the istigation is properly categorized, whethe

the investigation is being properly achrcted, and whether appropriate finding
have been reached.

When a single act of alleged miscartduould constitute multiple separate polig
violations, all applicable pry violations shall be charged, but the most serig
policy violation shall be wsl for determining the tegory of the offense.
Exoneration on the most serious offensesloot preclude discipline as to leg
serious offenses stemming from the same misconduct.

The Commander of the Professiorfalandards Bureau alh ensure that
investigations comply with MCSO policy and all requirements of this Org
including those related to training, irstgators’ disciplinary backgrounds, an
conflicts of interest.

Within six months of the entry ofishOrder, the Professional Standards Bure
shall include sufficient trained personnefudfill the requirements of this Order.
Where appropriate tensure the fact and agpance of impartiality, the
Commander of the Professional Standddseau or the Chief Deputy may refe
administrative misconduct investigatiotts another law enforcement agency (
may retain a qualified outside investigatto conduct the westigation. Any
outside investigator retained by the BIO must possess the requisite backgrou
and level of experience of Internal Affa investigators and must be free of ar
actual or perceived conflicts of interest.

The Professional Stamda Bureau will be headeby a qualified Commander
The Commander of the Professional Stadgd&ureau will haveltimate authority
within the MCSOfor reaching the findings ofvestigations and preliminarily]

determining any discipline to be imposetf.the Sheriff declines to designate
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197.

198.

199.

qualified Commander of the Professionatandards Bureau, the Court wi
designate a qualified candida which may be a Civilra Director in lieu of a
sworn officer.

To promote independence and thenfidentiality of nvestigations, the
Professional Standards Bureau shall be ighllg located in a facility that is
separate from other MCSO facilities, suab a professional office building o
commercial retail space. This facility ahbe easily accessible to the publi
present a non-intimidating atmospherad énave sufficient space and personr
for receiving members of the public and feermitting them to file complaints.
The MCSO will ensure that the qualifications for menas an internal affairs

investigator shall be clegrldefined and that anyonasked with investigating

employee misconduct possesses excellemestigative skills, a reputation for

integrity, the ability to write clear reportqycéthe ability to be faand objective in

determining whether an employee cortied misconduct. Employees with

history of multiple sustained miscondudeghtions, or one sushed allegation of

a Category 6 or Cagery 7 offense from MCSO'’s sitiplinary matrices, will be

presumptively ineligible t@onduct misconduct investigations. Employees witl

history of conducting deficient investigat® will also be prasmptively ineligible

for these duties.

In each misconduct invggation, investigators shall:

a. conduct investigations in a rigms and impartial manner designed
determine the facts;

b. approach invegations without prejudging the facts and without permitti

any preconceived impression of the pipal or any witness to cloud the

investigation;
c. identify, collect, and consider all reént circumstantial, direct, and physica

evidence, including any dio or video recordings;

d. make reasonable attempts to locatel interview all witnesses, including
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200.

201.

202.

civilian witnesses;

e. make reasonable attempts to ingmvany civilian complainant in person;
audio and video record all interviews;

g. when conducting interviews, avoid agkileading questions and questions th
may suggest justificatiorfer the alleged misconduct;

h. make credibility determini@ns, as appropriate; and

I. attempt to resolve material incortsiscies between employee, complaina

and witness statements.

There will be no automatic prefererfoe an employee’s statement over a non-

employee’s statement. Internal affainsestigators will not diregard a witness'’s
statement solely becausthe witness has some rotection to either the
complainant or the employ@e because the witness @aymplainant has a crimina

history, but may consider the witnesstriminal history or any adjudicatec

findings of untruthfulness in evaluatingathwitness’s statement. In conducting

the investigation, internal affairs invesiigrs may take into acant the record of
any witness, complainant, or officerhar has been detern@id to have been
deceptive or untruthfuh any legal proceeding, mmaduct investigation, or other
investigation.

Internal affairs investigators wiltivestigate any evidena# potential misconduct
uncovered during the course of the istgation, regardless of whether th
potential misconduct was part of the original allegation.

If the person involved in the encountgth the MCSO pleads guilty or is founc
guilty of an offense, internal affairs investigators will sohsider that information
alone to be determinative of whetteer MCSO employee engaged in miscondu
nor will it by itself justify discontinuingthe investigation. MCSO training
materials and policies on internal inveatigns will acknowledge explicitly that
the fact of a criminal conetion related to the adminrsttive investigation is not

determinative of whether an MCSO emy¢e engaged in misconduct and that t
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203.

204.

205.

mission of an internal affairs investigaisrto determine whether any miscondu

occurred.

Internal affairs investigators will complete their administrative investigations

within 85 calendar days dhe initiation of the investafion (60 caladar days if

within a Division). Any request for aextension of time must be approved in

writing by the Commander of the Prefgonal Standards Bureau. Reasona

requests for extensions tine may be granted.

The Professional Standards Bureau shalhtain a database to track all ongoing

misconduct cases, and shall generate alertse responsible investigator and h
or her Supervisor and the Commandethaf Professional Standards Bureau wh
deadlines are not met.

At the conclusion of eachvestigation, internal affes investigators will prepare
an investigation report. The report will include:

a. a narrative description of the incident;

b. documentation of all evidence thatas gathered, including names, phone

numbers, and addresses of witnesses aoirthident. In guations in which
there are no known witnesses, the repatt specifically staé this fact. In

situations in which witnesses wereepent but circumstances prevented t

internal affairs investigator from deteining the identification, phone number,

or address of those witnesses, the repdl state the reasonshy. The report
will also include all available identifgg information for anyone who refuse

to provide a statement;

c. documentation of whether employeesreventerviewed, and a transcript or

recording of those interviews;

d. the names of all other MCSO ployees who withessed the incident;

e. the internal affairs ingtigator's evaluation of thacident, based on his or her

review of the evidence gathered, imting a determination of whether th

employee’s actions appear to be witMiCSO policy, procedure, regulations,
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206.

207.

In assessing the incident for polidsaining, tactical, or equipment concern
investigation reports will includan assessment of whether:

a.

For each allegation of misconduct, ingraffairs investigators shall explicitly

identify and recommend one tife following dispositions for each allegation ¢

orders, or other standards of doiet required of MCSO employees;

in cases where the MCSO asserts thaterial inconsistemes were resolved,
explicit credibility findings, including a precise description of the evidence {
supports or detracts fnothe person’s credibility;

in cases where material inconsistescraist be resolveloetween complainant,
employee, and witness statents, explicit resolutionf the inconsistencies,
including a precise description ofethevidence relied upon to resolve th
inconsistencies;

an assessment of the incident fmslicy, training, tactical, or equipmen
concerns, including any recommendations for how those concerns wi
addressed;

if a weapon was used, documentation that the employee’s certification
training for the weapowere current; and

documentation of recommadations for initiation of té disciplinary process;
and

in the instance of an externally ggated complaint, documentation of 3

contacts and updates with the complainant.

the law enforcement action was @ompliance with training and lega
standards;

the use of different tactichkauld or could haveeen employed;

the incident indicates a need for giddal training, counseling, or other non
disciplinary corrective actions; and

the incident suggesthat the MCSO should revise its policies, strategi

tactics, or training.
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208.

2009.

210.

misconduct in an administrative investigation:

a. “Unfounded,” where theénvestigation determinedjy clear and convincing
evidence, that the allegation wiasse or not supported by fact;

b. “Sustained,” where the investigatioletermines, by a preponderance of t
evidence, that the allegdemisconduct did occur and justifies a reasona
conclusion of a policy violation;

c. “Not Sustained,” where the investigati determines that ¢ne is insufficient

evidence to prove or disprove the allegation; or

d. “Exonerated,” where the investigatidetermines that the alleged conduct djid

occur but did not violate MCSO ies, procedures, or training.

For investigations carrienlit by Supervisors outsiad the Professional Standards

Bureau, the investigator shall forwattte completed investigation report throud
his or her chain of command to his legr Division Commander. The Divisior
Commander must approve the investigateond indicate his or her concurrend
with the findings.

For investigations carried out byhe Professional Standards Bureau, t
investigator shall forward the compldtavestigation report to the Commander.
If the Commander—meaning the Commander of the PSB or the Comman(

the Division in which the iernal affairs investigatn was conducted—determine

that the findings of thenvestigation report are notgported by the appropriate

standard of proof, the Commamdshall return the investigation to the investigat

for correction or additional investigativedfort, shall document the inadequacie

and shall include this documentation asaddendum to the original investigation.

The investigator's Supervisor shallkéa appropriate action to address th
inadequately supported determination ang iamestigative deficiencies that led t
it. The Commander shall be responsible for the accuracy and completeng
investigation reports prepared by intermdiairs investigators under his or he

command.
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211.

212.

213.

214.

Where an internal affairs inwigmtor conducts a deficient miscondu¢

investigation, the investigator shallcesve the appropriate corrective and/
disciplinary action. An internal affairavestigator’s failure tamprove the quality

of his or her investigations after correetigand/or disciplinargaction is taken shall

be grounds for demotion and/or remb¥eom a supervisory position or the

Professional Standards Bureau.

Investigations of minor misconduconducted outside of the Professiongl

Standards Bureau must mnducted by a Supervisor and not by line-ley
deputies. After such investigatiorthe investigating Suervisor's Commander
shall forward the investigation file to tirofessional Standards Bureau after he
she finds that the misconduct investiga is complete and the findings ar
supported by the evidence. The Profesal Standards Bureau shall review th

misconduct investigation to ensure thatsitcomplete and that the findings ar

supported by the evidence. The [es#ional Standards Bureau shall order

additional investigation wher appears that there &lditional relevant evidence
that may assist in resolving incorisiscies or improving the reliability on
credibility of the findings. Where thenfilings of the investigation report are n(

supported by the appropriate standargrobf, the Professional Standards Bure

shall document the reasons for thistedmination and shall include this

documentation as an addendunthe original investigation.
At the discretion of the Commandefr the Professional Standards Bureau,

misconduct investigation may be assigredre-assigned to another Supervis

with the approval of his or her Commamgd whether within or outside of the

District or Bureau in which the incidemccurred, or may be returned to th

original Supervisor for further investityan or analysis. This assignment or ré

assignment shall be explained in writing.
If, after an investigation conductedside of the Professional Standards Burez

an employee’s actions are found to vielalicy, the investigating Supervisor’
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215.

216.

217.

218.

219.

Commander shall direct and ensure appropugdcipline and/or corrective action.

Where the incident indicates policy, traigi tactical, or equipment concerns, tl
Commander shall also ensul&at necessary training telivered and that policy,
tactical, or equipmerdoncerns are resolved.

If, after an investigation conductég the Professional Standards Bureau,
employee’s actions are found to violatdipg the Commander of the Profession:
Standards Bureau shall direct and en@ppropriate discipline and/or correctiv
action. Where the incident indicateslipp, training, tactical, or equipment

concerns, the Commander of the Professi®@tahdards Bureau shall also ensuy

e

an

[

re

that necessary training is delivered and that policy, tactical, or equipment concerr

are resolved.

The Professional Standards Bureadl sloaduct targeted and random reviews
discipline imposed by Commanders fornmi misconduct to ensure compliang
with MCSO policy and legal standards.
The Professional Standards Bureau shalhtain all administrative investigatior
reports and files after thegre completed for recorcekping in accordance with
applicable law.

D. Discipline

The Sheriff shall ensure that didicip for sustained allegations of miscondu
comports with due process, and that ighlsoce is consistentlyapplied, fair, and
based on the nature of the allegatiord #mat mitigating and aggravating factof
are identified and consistently applieddatocumented regardless of the comma
level of the principal of the investigation.

To ensure consistencytime imposition of disciplinehe Sheriff shall review the
MCSO'’s current disciplinary matrices angpon approval of the parties and th
Monitor, will amend them as nexgary to ensure that they:

a. establish a presumptive range achline for each type of violation;

b. increase the presumptive disciplined@don an employee’s prior violations;
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220.

221.

c. set out defined mitigaig and aggravating factors;

d. prohibit consideration of the employee’s race, gender, gender identity, s
orientation, national origin, age, or ethnicity;

e. prohibit conflicts, nepotism, or biad any kind in the administration of
discipline;

f. prohibit consideration othe high (or low) profile nature of the inciden
including media coverage or other public attention;

g. clearly define forms of discipline artkfine classes of discipline as used
policies and operations manuals;

h. provide that corrective action such aaaung or training is not considered t
be discipline and should hde used as a substituigr discipline where the
matrix calls for discipline;

I. provide that the MCS@vill not take only non-digplinary corrective action in

cases in which the disciplinary matrices call for the imposition of discipline

j. provide that the MCSO will conssd whether non-disciplinary corrective

action is also appropriate in a cagleere discipline has been imposed;
k. require that any departures rfitothe discipline recommended under tf
disciplinary matrices bgustified in writing and ieluded in the employee’s
file; and
|. provide a disciplinary matrix for ufassified management level employed
that is at least as demanding as disziplinary matrix for management leve
employees.
The Sheriff shall mandatbat each act or omissionathresults in a sustaine
misconduct allegation shall be treatedaaseparate offense for the purposes

imposing discipline.

The Sheriff shall alsprovide that the Commander tife Professional Standards

Bureau shall make preliminadeterminations of the sktipline to be imposed in

all cases and shall document those meit@ations in writing, including the
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222.

223.

224.

225.

226.

presumptive range of discipline for thestained misconduct allegation, and tk
employee’s disciplinary history.

E. Pre-Determination Hearings

If the Commander of the Professioshndards Bureau makes a preliminary

determination that serious discipline efthed as suspemsi, demotion, or
termination) should be imposed, a dgsited member of MCSO’s command stg
will conduct a pre-determination heariagd will provide the employee with ar
opportunity to be heard.
Pre-determination hearingdl be audio andrzideo recorded in their entirety, an
the recording shall be maintained witie administrative investigation file.

If an employee providesew or additional evidencat a pre-determination
hearing, the hearing will be suspendaad the matter will beeturned to the
internal affairs investigator for considemtior further investigation, as necessatf
If after any further investigation oroansideration of the new or additiong

evidence, there is no changethe determination gpreliminary discipline, the

matter will go back to there-determination hearingThe Professional Standardjs

Bureau shall initiate a separate miscondnwestigation if it appears that thg
employee intentionally withhe the new or additional @ence duringhe initial

misconduct investigation.

If the designated member of MO’s command staff conducting the pre

determination hearing does not ufthothe charges recommended by th
Professional Standards Bureau in any respect, or does not impose the Comi
of the Professional Standards Bursawecommended discipline and/or nor
disciplinary corrective actiorthe Sheriff shall require the designated member
MCSO’s command staff to set forth in writilgs or her justification for doing so
This justification will be apperedl to the investigation file.

The Sheriff shall promulgate MCS@olicy which shall provide that the

designated member of MCSO’s commeastdff conducting a pre-determinatio
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227.

228.

hearing should apply the diptinary matrix and set forth clear guidelines for the
grounds on which a deviatias permitted. The Shéfishall mandate that the

designated member of MCSO’s commandfsteay not consider the following as

grounds for mitigation or reducing the |éeé discipline presadbed by the matrix:
a. his or her personal opinion about the employee’s reputation;
b. the employee’s past disciplinary history l@ck thereof), exqa as provided in

the disciplinary matrix;

c. whether others wereifaly responsible for the misconduct, except that the

MCSO disciplinary decision maker maynsider the measure of disciplin
imposed on other employees involved te #xtent that discipline on other
had been previously imposed and ttonduct was similarly culpable.

The Sheriff or his designee has thé¢haxity to rescind, revoke or alter an

(¢

UJ

disciplinary decision made by either tGemmander of the Professional Standards

Bureau or the appointed MCSO disciplinary auity so long as:

a. that decision does not relédethe Sheriff or his designee;

b. the Sheriff or his designee prdes a thorough written and reasonaf

explanation for the groulsdof the decision as #ach employee involved,;

c. the written explanation is placedtire employment files of all employees wh
were affected by the decision of the Sheriff or his designee; and

d. the written explanation is availe to the public upon request.

F. Criminal Misconduct Investigations

Whenever an internal affairs istigator or Commander finds evidence of

misconduct indicating apparent criminal doist by an employee, the Sheriff shal

require that the internal affairs investtgr or Commander imediately notify the

Commander of the Professional Stamida Bureau. If the administrative

misconduct investigation is being condedttby a Supervisor outside of th

Professional Standards Bureau, the Shesiifall require that the Professiona

Standards Bureau immediately take over #fiiministrative investigation. If the
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229.

230.

231.

evidence of misconduct pertains to someone who is superior in rank tg
Commander of the Professional Standd&dseau and is witin the Commander’s

chain of command, the Sheriff shall require the Commander to provide

the

the

evidence directly to whahe or she believes is the appropriate prosecuting

authority—the Maricopa County Attornethe Arizona AttorneyGeneral, or the
United States Attorney for the Distriof Arizona—without notifying those in his
or her chain of command who may be the sabpf a criminal investigation.

If a misconduct allegationillwbe investigated criminallythe Sheriff shall require
that the Professional Standards Bureauauohpel an interview of the principa
pursuant taGarrity v. New Jersey385 U.S. 493 (1967), tihit has first consulted

with the criminal investigator and the relevant prosecuting authority. No gther

part of the administrative investigati shall be held in abeyance unless

specifically authorized by the Commandetiué Professional Standards Bureau|in

consultation with the entitgonducting the criminal ingigation. The Sheriff

shall require the Professional StandarBureau todocument in writing all

decisions regarding compelling an interviel,decisions to hold any aspect of gn

administrative investigation in abeyanead all consultations with the criminal

investigator and prosecuting authority.

The Sheriff shall require the Predenal Standards Bureau to ensure that

investigators conducting a criminal irstgation do not have access to any

statements by the principal thaére compelled pursuant @arrity.

The Sheriff shall require the ProfessioBandards Bureau to complete all su¢

administrative investigations regérds of the outcome of any crimina

investigation, including cases in whicthe prosecuting agency declines to

prosecute or dismisses the criminal cagerahe initiation of criminal charges

The Sheriff shall require that all reknt provisions of MCSO policies and

procedures and the operations manuatherProfessional Standards Bureau shall

remind members of the Bureau that adstimaitive and criminatases are held ta
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232.

233.

234.

235.

236.

different standards of proof, that theemlents of a policy violation differ from
those of a criminal offense, and th#te purposes of the administrativ
investigation process differ from thosetbé criminal investigation process.
If the investigator conducting the cial investigation dcides to close the
investigation without referring it to a pmsuting agency, this decision must [

documented in writingand provided to the Professial Standards Bureau. Th

Commander of the Professional StandaBlgeau shall separately conside

whether to refer the matter to a prassty agency and sii document the
decision in writing.

If the investigator conducting the crimimnvestigation decides to refer the matt

to a prosecuting agency, the Profesdioftandards Bureau shall review the

information provided to the prosecuting aggno ensure that it is of sufficieni
quality and completeness. The Commarafdhe Professional Standards Burea
shall direct that the investigator conduct additional investigation when it apq
that there is additional relevant evidenthat may improve the reliability o
credibility of the investigation. Suchrdctions shall be documented in writin

and included in thenvestigatory file.

If the prosecuting agendgclines to prosecute or digses the criminal case after

the initiation of criminal charges, thedfessional Standards Bureau shall requyg
an explanation for this decision, which shall be documented in writing
appended to the criminal investigation report.

The Sheriff shall require the Predenal Standards Bureau to maintain i
criminal investigation reports and filedefthey are compledefor record-keeping
in accordance with gticable law.

G. Civilian Complaint Intake, Communication, and Tracking

Within six months of the entry of tHBrder, the Monitor, irtonsultation with the
Community Advisory Board, will deveppand implement a program to promof

awareness throughout the Maricopau@ty community abduthe process for
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237.

238.

239.

240.

241.

filing complaints about the conduct of MCSO employees.

The Sheriff shall require the MCSO to accept all civilian complaints, whether

submitted verbally or in writing; in pson, by phone, by mail, or online; by
complainant, someone acting on the ctammant's behalf, or anonymously; an
with or without a signafre from the complainant. MCSO will document all

complaints in writing.

In locations clearly visible to membeof the public at th reception desk at

MCSO headquarters and at all Distratations, the Sheriff and the MCSO wi

post and maintain permanent placards rgfeand simply describing the civilian

|

complaint process that issible to the public at all hours. The placards shall

include relevant contact informationincluding telephone numbers, em
addresses, mailing addresses, and Intesites. The placards shall be in bo
English and Spanish.

The Sheriff shall require all deputits carry complaint foms in their MCSO
vehicles. Upon request, deputies wilbpide individuals wth complaint forms

and information about how to file a colamt, their name and badge number, a

the contact information, including telegie number and email address, of thg

immediate supervising officer. The SHemust provide all spervising officers

with telephones. Superung officers must timely ipond to such complaintg

registered by civilians.

The Sheriff will ensur¢hat the Professional StandarBureau facility is easily

accessible to members of the public. Tharall be a space available for receiving

walk-in visitors and personh&ho can assist the public with filing complaint

and/or answer an individual’'s questions about the complainstiga¢ion process.
The Sheriff will also mée complaint forms widely available at locations arou

the County including: the websites ICSO and Maricopa County governmen

the lobby of MCSO’s headquarters; eacltrgaDistrict; and the Maricopa County,

government offices. The Sheriff will akcations, such as public library branches
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242.

243.

244,

245.

and the offices and gathering places ahomunity groups, to make these materia

available.

The Sheriff shall estiéh a free, 24-hour hotline fanembers of the public to

make complaints.

The Sheriff shall ensutbat the MCSO’scomplaint form doesiot contain any

language that could remsably be construk as discouraging the filing of g

complaint, such as warningdout the potential crimah consequences for filing

false complaints.

Within two months othe entry of this Order, oaplaint forms will be made

available, at a minimum, in Engflisand Spanish. The MCSO will mak

reasonable efforts to ensure thatmptainants who speak other languag

(including sign language) and have limitédglish proficiency ca file complaints

in their preferred language. The facattta complainant doa®t speak, read, o

write in English, or is deabr hard of heang, will not be gronds to decline to

accept or investigate a complaint.

In the course of investigating a civilian complaint, the Professional Stanc

Bureau will send periodic written upi#a to the complaant including:

a. within seven days of receipt of angalaint, the Professional Standards Bure
will send non-anonymous complainantsvatten notice of receipt, including
the tracking number assigned to the commpland the name of the investigatc
assigned. The notice will inform theroplainant how he or she may conta
the Professional Standards Bureau tpuire about the status of a complaint;

b. when the Professional Standards éwr concludes its investigation, th
Bureau will notify the comipinant that the investagion has been conclude(
and inform the compiaant of the Bureau'’s findingss soon as is permitted b

law; and

c. in cases where discipline is impos#te Professional Standards Bureau will

notify the complainant ahe discipline as soon as is permitted by law.
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256.

257.

258.

259.

260.

Notwithstanding the alse written communications, a complainant and/or his
her representative may contact the Protesdi Standards Bureau at any time
determine the status of his or her conmgla The Sheriff shll require the MCSO
to update the complainant withetlstatus of the investigation.

The Professional Smards Bureau will track, a® separate category o
complaints, allegations of biased paoiig, including allegations that a deput
conducted an investigatostop or arrest based on amividual’'s demographic
category or used a slur basmdan individual’s actual or perceived race, ethnici
nationality, or immigration status, sexxsal orientation, or gender identity. Th
Professional Standards Bureau will requivat complaints of biased policing ar
captured and tracked appropriately, eWfeime complainant daenot so label the

allegation.

The Professional S$wards Bureau will track, as separate category of

complaints, allegations of unlawful instegatory stops, searches, seizures,
arrests.

The Professional StandarBureau will conduct regulassessments of the type
of complaints being recead to identify and assess ential problematic patterns
and trends.

H. Transparency Measures

The Sheriff shall require the Professl Standards Bureau to produce a se

annual public report on misconduct intigations, including, at a minimum, the

following:

a. summary information, which does m@me the specific employees involvet
about any sustained allegations thateamployee violated conflict-of-interes
rules in conducting or reviamg misconduct investigations;

b. aggregate data on complaints reedi from the public, broken down by

district; rank of principal(s); nature obuotact (traffic stop, pedestrian stop, c3

for service, etc.); nature of allegatiqrudeness, bias-based policing, etcl);
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. analysis of whetherng increase or decrease in the number of civili

. aggregate data on intafly-generated misconduciiegations, broken down by

complainants’ demographic informaticcopmplaints received from anonymou

complainants or third parties; apdncipals’ demographic information;

complaints received from perting period to reporting period is attributable 1

issues in the complaint intalpeocess or other factors;

similar categories as thegor civilian complaints;

aggregate data on the processing stonduct cases, including the number
cases assigned to Supeors outside of the Professional Standards Burg
versus investigators in the Profeswl Standards Bureathe average and
median time from the initiatio of an investigation tats submission by the
investigator to his or her chain cbmmand; the averagend median time from

the submission of the investigation liye investigator to a final decisior

regarding discipline, or other finalggiosition if no discipline is imposed; the

number of investigations returned tthe original investigator due tg

conclusions not being supported lite evidence; and the number (¢

investigations returned to the origininvestigator to conduct additional

investigation;

aggregate data on the outcomes o$aonduct investigations, including th
number of sustained, not sustaineapnerated, and unfounded miscondy
complaints; the number of misconduct gliéons supported by the appropria
standard of proof; the number ofssained allegations resulting in a nor
disciplinary outcome, coaching, writtenprenand, suspension, demotion, ar
termination; the number of caseswhich findings were changed after a pr¢
determination hearing, tken down by initial findingand final finding; the
number of cases in which discipline svahanged after a pre-determinatiqg
hearing, broken down by initial discipline and final discipline; the numbel

cases in which findings were overrulsdstained, or chandédy the Maricopa
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261. The Sheriff shall require the MCSO to make detailed summaries of comg

262.

. aggregate data on employees withsjgéent or seriousnisconduct problems,

internal affairs investigations readily alable to the public to the full exten
permitted under state law, in electronic fooma designated s&mn of its website
that is linked to directly from the MCS©home page witlprominent language
that clearly indicates to the publihat the link provide information about
investigations of misconduclieged against MCSO employees.

The MCSO Bureau of Internal Oversightll produce a semi-annual public aud
report regarding misconduct investigationshis report shall analyze a stratifie
random sample of misconduct investigas that were completed during th
previous six monthgo identify any proceduralrregularities, including any
instances in which:

a. complaint notification peedures were not followed,;

b. a misconduct complaint was rassigned a unique identifier;

County Law Enforcement M# System Council, braén down by the finding
reached by the MCSO atrtlde finding reached by ¢hCouncil; andhe number
of cases in which discipline was altérby the Council, lmken down by the
discipline imposed by the MCSO and tHisciplinary ruling of the Council;

and similar information onppeals beyond the Council; and

including the number of employees whovbaeen the subject of more than

two misconduct investigations in the previous 12 months, broken dowr
serious and minor misconduct; the numb&employees who have had mof
than one sustained allegation of minosaainduct in the previous 12 month:
broken down by the number of sustalralegations; the number of employegq
who have had more than one sustain&ghation of serious misconduct in th
previous 12 months, broken down thye number of sustained allegations; ai
the number of criminal prosecutions @mnployees, broken down by criming

charge.
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263.

intake. Specifically, the testing pr@gn shall assess whether employees
providing civilians appropriate and acate information abut the complaint

process and whether employees are yiotif the Professional Standards Bures

. an employee’s disciplinary histonwas not documented in a disciplinar,

The Sheriff shall initiata testing program designed d@gsess civilian complaint

investigation assignment protocols revenot followed, such as serious ¢
criminal misconduct being investigatedtside of the Professional Standarg
Bureau;

deadlines were not met;
an investigation was conttad by an employee whwad not received required
misconduct investigation training;
an investigation was conducted by amployee with a history of multiple
sustained misconduct allegations, or sunstained allegation of a Category
or Category 7 offense from tiCSQO'’s disciplinary matrices;

an investigation was nducted by an empyee who was named as a princip
or witness in any investigatn of the underlying incident;

an investigation was conducted of a sigoeofficer within the internal affairs
investigator’'s chain of command,

any interviews were not recorded;

the investigation report was novrewed by the appropriate personnel;
employees were promoted or re@slva salary increaswhile named as a
principal in an ongoing misconduct irstgation absent the required writte
justification;

a final finding was not reacteon a misconduct allegation;

recommendation; or
no written explanatn was provided for themposition of discipline
inconsistent with the disciplinary matrix.

Testing Program for Civilian Complaint Intake
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264.

265.

266.

267.

268.
269.

upon the receipt d civilian complaint.

The testing program is not intendedgsess investigations of civilian complaint
and the MCSO shall desighe testing program in such way that it does not
waste resources investigating fiaiiis complaints made by testers.

The testing program shall assess comipiatake for complaats made in person
at MCSO facilities, complaints madelephonically, by mail, and complaint;
made electronically by email or througilCSO’s website. Testers shall ng
interfere with deputies takingw enforcement action. $ters shall not attempt tg
assess complaint intake in the courseraffic stops or other law enforcemer
action being taken outsdf MCSO facilities.

The testing program shall include su#fidi random and targeted testing to ass
the complaint intake pross, utilizing surreptitious videand/or audio recording,
as permitted by state law, of testers’ ratgions with MCSQpersonnel to asses;
the appropriateness of respessind information provided.

The testing program ah also assess whether gloyees promptly notify the
Professional Standards Bureau of civiliaomplaints and provide accurate ar
complete informatin to the Bureau.

MCSO shall not permit current orrficer employees to serve as testers.

The MCSO shall produce an annual repm the testing program. This repof

shall includeat a minimum:

a. a description of the testing prograngluding the testingnethodology and the
number of tests conductdatoken down by typei.€., in-person, telephonic,
mail, and electronic);

b. the number and proportion of ste in which employees responds

inappropriately to a tester,

c. the number and proportion of testswhich employees provided inaccurate

information abouthe complaint process to a tester;

d. the number and proportion of testswhich employees failed to promptly
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XVI.
270.

271.

XVII. SUPERVISION AND STAFFING
272.

notify the Professional StandardsrBau of the aiilian complaint;

e. the number and proportion of tests which employees failed to conve)

accurate information about the complaint to the &sibnal Standards Bureau;

f. an evaluation of the diNan complaint intake basedpon the results of the
testing program; and

g. a description of any steps to be tal@mprove civilian conplaint intake as a
result of the testing program.

COMMUNITY OUTREACH AND COMMUNITY ADVISORY BOARD

The Community Advisory Board may caoietl or retain a consultant to conduct

study to identify barriers to the fig of civilian complants against MCSO

personnel.

In addition to the administrativeupport provided forin the Supplemental

Permanent Injunction, (Doc. 670 § 11fhe Community Advisory Board shall be

provided with annual fundmto support its activitiesncluding but not limited to

funds for appropriate reaech, outreach advertisingnd website maintenance

stipends for intern support, professioidkrpretation and translation, and out-of-

pocket costs of the Community AdvigoBoard members for transportatio
related to their official responsibilitiesThe Community Adisory Board shall
submit a proposed annual budget to thenltbr, not to excee##15,000, and upon
approval of the annual budget, the Coushyall deposit that amount into a
account established by t@ommunity Advisory Boardor that purpose. The
Community Advisory Board shall be qeired to keep detailed records d

expenditures which are subject to review.

The following Section of this Ordeepresents additions and amendments

174

-

Section X of the first Supplementd&ermanent Injunction, Supervision arEI
ride

Evaluations of Officer Perfmance, and the provisions of this Section over

any conflicting provisionsin Section X of the fst Supplemental Permaner
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273.

274.

275.

276.

277.

Injunction.

The Sheriff shall ensutbat all patrol deputies shade assigned to a primary
clearly identified, fist-line supervisor.

First-line patrol supervisors shall Ibesponsible for closely and consistent
supervising all deputies under their primary command.

First-line patrol supervisors shall assigned as primary supervisor to no mg
persons than it is possible to effectivalypervise. The Shéfrshould seek to
establish staffing that permits a supervigpoversee no mortaan eight deputies,
but in no event should a supervisor bspansible for more than ten persons.
the Sheriff determines that assignmeamplexity, the geographic size of
district, the volume of call®r service, or other circustances warrant an increas
or decrease in the level of supervisiondal unit, squad, or shift, it shall explai
such reasons in writing, and, during tberiod that the MCSO is subject to th

Monitor, shall provide the Mator with such explaneons. The Monitor shall

provide an assessment t@tGourt as to whether thedweced or increased ratio i$

appropriate in the circumstances indicated.

Supervisors shall be responsible ¢trse and effective supervision of deputig

under their command. Supervisors shall emshat all deputies under their dire¢

command comply with MCSO policy, federatate and local law, and this Court’
orders.

During the term that a Monitor overséies Sheriff and the MCSO in this action
any transfer of sworn personnel or swymors in or out of the Professiona
Standards Bureau, the Bureaiuinternal Oversight, and the Court Implementatig
Division shall require advanced appro¥#@m the Monitor. Prioto any transfer

into any of these components, the MC&@ll provide the Court, the Monitor, an
the parties with advance notice of thansfer and shall produce copies of ti
individual’'s résumé and digadinary history. The Court may order the removal

the heads of these components if doingssan the Court'sview, necessary to
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XVIII.
278.

279.

280.

281.

XIX.
282.

achieve compliance in a timely manner.
DOCUMENT PRESERVATION AND PRODUCTION

The Sheriff shall ensutbat when the MCSO reises a document preservatio

notice from a litigant, the MEO shall promily communicate that document

preservation notice to all personnatho might possibly have responsiv
documents.

The Sheriff shall ensutlkeat when the MCSO receivasrequest for documents i
the course of litigation, it shall:
a. promptly communicate the documemgiquest to all personnel who migh

possibly be in possession of responsive documents;

b. ensure that all existing electronic fileés;luding email files and data stored on

networked drives, are sequestered amsgnved through a centralized proceg
and
c. ensure that a thorough and adequsat@rch for documents is conducted, a

that each employee who might posgildbe in possession of responsiv

documents conducts a thorough and adegsedech of all relevant physical

and electronic files.

Within three months dhe effective date of this @er, the Sheriff shall ensure

that the MCSO Complianc®ivision promulgates deiled protocols for the
preservation and production of documenguessted in litigation.Such protocols
shall be subject to the approval of tkenitor after a period of comment by th

Parties.

The Sheriff shall ensure that MCSlicy provides that all employees mus

comply with document preservationnda production requirements and tha
violators of this policy shall be subjedo discipline ad potentially other
sanctions.

ADDITIONAL TRAINING

Within two months of the entry ofishOrder, the Sheriff il ensure that all
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XX.

283.

284.

285.

286.

employees are briefed and presented wiith terms of the Order, along witl
relevant background information abaile Court’'s May 132016 Findings of
Fact, (Doc. 1677), upon whiahis Order is based.

COMPLAINTS AND MISCONDUCT INVESTIGATIONS RELATING TO
MEMBERS OF THE PLAINTIFF CLASS

—

In light of the Court’s finding that the MCSO, and in particular Sheriff Arpaio and

Chief Deputy Sheridan, willfully and systafically manipulated, misapplied, an

subverted MCSO’s employeesdiplinary policies and inteah affairs processes tg

avoid imposing appropriate discipline MCSO deputies and command staff for

their violations of MCSO policies with spect to members of the Plaintiff clas
the Court further orders as follows:

A. Investigations to be Overseeand/or Conducted by the Monitor

The Monitor is vestedith the authority to supervisand direct all of the MCSO'’s
internal affairs investigationsertaining to Class RemeadliMatters. The Monitor is
free from any liability fo such matters as is set forthy 144 of the Supplementa|
Permanent Injunction.
The Monitor shall have the authority doect and/or approve all aspects of tf
intake and investigation of Clas®emedial Matters, the assignment
responsibility for such investigations inclad, if necessary, assignment to his ow
Monitor team or to other independent sms for investigation, the preliminary an
final investigation of complaints and/tdre determination of whether they shou
be criminally or administratively investaded, the determinatn of responsibility
and the imposition of discipline on all ma#eand any grievaes filed in those
matters.

This authority is effective immediatend shall remain vested the Monitor until

the MCSO'’s internal affairs investigationsach the benchmarks set forth in § 2
below. With respect to Class Remedvitters, the Monitor has plenary authority

except where authority is vested in the Independent Invasggand Disciplinary
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287.

288.

289.

290.

291.

Authorities separately appaed by the Court, as isttiner set forth in { 305-28
329-46 below.

The Sheriff shall alertéhMonitor in writing to all matrs that could be considere
Class Remedial Matters, and the Moniteas the authority to independentl

identify such matters. The Monitor shalbpide an effective level of oversight tq

provide reasonable assurance that all GRessedial Matters come to his attention.

The Monitor shall have complete auttyoto conduct whatever review, researc
and investigation he deems necessamyetiermine whether sughatters qualify as
Class Remedial Matters and whether theMCis dealing with such matters in
thorough, fair, consistenand unbiased manner.

The Monitor shall provide written notite the Court and tthe parties when he
determines that he has jurisdiction o@e€lass Remedial Matte Any party may
appeal the Monitor’'s determation as to whether he figurisdiction over a Class
Remedial Matter to this Court within seveays of the Monitor's notice. During
the pendency of any such appeal thenibr has authority to make orders ar
initiate and conduct investigations cencing Class Remedial Matters and th
Sheriff and the MCSO willully comply with such action by the Monitor.

Subject to the authority of the Momijtahe Sheriff shall esure that the MCSO
receives and processes Class Remedlalters consistent with: (1) thg
requirements of this Order and the pom orders of this Court, (2) MCSC
policies promulgated pursuant to this Qtdend (3) the manner wwhich, pursuant
to policy, the MCSO handéeall other complaints andisciplinary matters. The
Sheriff will direct that the Profession8tandards Bureau and the members of
appointed command staff arrive at a diiogry decision in each Class Remedi
Matter.

The Sheriff and/or his appointee may eiser the authority give pursuant to this

<KL o

A

d

e

NIS

Order to direct and/or resolve such €8d&kemedial Matters, however, the decisiolns

and directives of the Sheriff and/or hdesignee with respect to Class Remed
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292.

293.

294.

295.

296.

Matters may be vacated overridden in whole or in paby the Monitor. Neither

the Sheriff nor the MCSO has any authority, absent further order of this Court, tc

countermand any directions or decisioh the Monitor with respect to Class
Remedial Matters by grievaacappeal, briefing board,rdctive, or otherwise.

The Monitor shall review and appraalédisciplinary decisions on Class Remedigl
Matters.

The Sheriff and the MCSO shall expiedsly implement thévionitor’s directions,
investigations, hearings, and disciplypatecisions. The Sheriff and the MCSO
shall also provide any necessary facilitiegesources without @b to the Monitor
to facilitate the Monitor’s dirdtons and/or investigations.

Should the Monitor decide to devidtem the Policies set fdntin this Order or
from the standard application of the didcipry matrix, the Mnitor shall justify
the decision in writing and place the writtexplanation in the affected employeels
(or employees’) file(s).

Should the Monitor beliewbat a matter should be ciimally investigated, he shall
follow the procedures sdborth in 1 228-35 above The Commander of the
Professional Standards Bureau shallenth either confidentially initiate a

Professional Standards Bureau crimimalestigation overseen by the Monitor ¢

=

report the matter directly and confidentialtythe appropriate prosecuting agenay.

To the extent that the matter may involve the Commander of the Profesgione

Standards Bureau as a principal, thenlor shall report the matter directly and
confidentially to the appropriate pros#iang agency. TheMonitor shall then
coordinate the administrative investigatiaith the criminal investigation in the
manner set forth ifif 228-35 above.

Any persons receiving discipline forya@lass Remedial Matters that have be

9%
S

approved by the Monitor shall maintain any right they may have under Arizong law

or MCSO policy to appeal or grieveathdecision with the following alterations:

a. When minor discipline is imposed, a gaace may be filed with the Sheriff of
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his designee consistent with existiMCSO procedure. Nevertheless, th
Sheriff or his designee shall immedigtélansmit the grievace to the Monitor
who shall have authority to and shall akxihe grievance. If, in resolving th
grievance, the Monitor changes the @nary decisionin any respect, he

shall explain his decision in writing.

. disciplined MCSO employee maintains his or her right to appeal set

discipline to the Maricop&ounty Law Enforcemeritlerit System Council to
the extent the employee has such a riglhhe Council may exercise its norme

supervisory authority over digtine imposed by the Monitor.

297. The Monitor’s authority over ClaBemedial Matters will cease when both:

a. The final decision of the Professal Standards Bureau, the Division, (¢
the Sheriff, or his designee, on ClassrRédial Matters has concurred with th
Monitor’s independent decision on the sameord at leas35% of the time for
a period of three years.

b. The Court determines that for aipd of three continuous years the MCS
has complied with # complaint intake procedurest forth in this Order,
conducted appropriate internal affairogedures, and adequately investigat
and adjudicated all matters that come taitention that shdd be investigated
no matter how ascertaindaas done so consistently, and has fairly applied
disciplinary policies and matricesithv respect to all MCSO employee

regardless of command level.

298. To make the determination requiredsippart (b), the Court extends the scope

299.

the Monitor's authority to inquire andeport on all MCSO internal affairg
investigations and not those merely tagd related to Class Remedial Matters.
This requirement is necessitated by ther©oFindings of Facthat showthat the
MCSO manipulates internal affairs invgsttions other than those that have
direct relation to the Plaintiff class. The Court will not return the final authority

the Sheriff to investigate matters pertagito members of ghPlaintiff class until
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300.

301.

302.

111
111
111

it has assurance that the MCSO uniformmyestigates misconduct and applie
appropriate, uniform, and fair discipline @t levels of command, whether or ng
the alleged misconduct directly relatesmembers of the Plaintiff Class.

The Monitor shall repotd the Court, on a quarterbasis, whether the MCSO ha
fairly, adequately, thormhly, and expeditiously assessed, investigat
disciplined, and made griewee decisions in a mannesrsistent with this Order
during that quarter. This pert is to cover all internaffairs matters within the
MCSO whether or not the matters area€d Remedial Matters. The report sh;
also apprise the Court whether the MCB&% yet appropriately investigated ar
acted upon the misconduct identified ire t6ourt’s Findings of Fact, whether o
not such matters constitute Class Remedial Matters.

To make this assessment, the Manisoto be given full access to all MCS(

internal affairs investigations or mattetsat might have been the subject of 4

internal affairs investigation by th&CSO. In making and reporting his

assessment, the Monitor shall take stepotaply with the righg of the principals
under investigation in compliance with stdaw. While the Monitor can assess 4
internal affairs investigations conductieyg the MCSO to evahte their good faith
compliance with this Orderthe Monitor does not have authority to direct f
participate in the investigations of or keaany orders as tmatters that do not
gualify as Class Remedial Matters.

The Monitor shall append to the gedy reports it curretty produces to the
Court its findings on the MCS® overall internal affeis investigations. The
parties, should they choose to do so, diale the right to challenge the Monitor’
assessment in the manner provided i@ @ourt’'s previous order. (Doc. 60f
19 128, 132.)
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XXI.

303.

304.

305.

INVESTIGATIONS TO BE CONDUCTED BY THE INDEPENDENT
INVESTIGATOR AND THE INDEPENDENT DISCIPLINARY
AUTHORITY

In its Findings of Fact, (Doc. 1677)etRourt identified both(1) internal affairs
investigations already completed hbijpe MCSO that were inadequate d
insufficient; Gee, e.g. Doc. 1677 at { 903), and (2) misconduct or alled
misconduct that had never been invesadaby MCSO that should be or shoul
have been investigatedid(at  904.)

In light of MCSO'’s failure to appraoptely investigate these matters, the Col

appoints an Independent Investigatod am Independent Disciplinary Authority

from the candidates set forth liye parties, and vestsetim with the authority to
investigate and decide distige in these matters.

A. The Independent Investigator

The Independent Investigatshall be Daniel Giaquintdssq. He shall have the

authority to:

a. investigate and assess the adequacthefinvestigations and the disciplin
imposed and/or the grievance decisioaesdered in those investigations thi
have been completed by the MCSO dahdt the Court has deemed to K
inadequate. These investigations incluul& are not limitedio, the following:

1. IA#2014-542

2. 1A #2014-543

3. IA #2014-295

4. 1A #2105-541

5. IA #2015-018

6. IA #2014-021

7. |1A#2014-022

8. 1A #2014-544

9. 1A #2014-545
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306.

307.

308.

10. IA #2014-546
11. 1A #2014-547
12. IA #2014-548
To the extent that he deems reinvesitgato be appropriate, he shall have tf
authority to reinvestigate such matterspirtake preliminary findings, to prepare
report, and to recommend new disciplinro the Independent Disciplinary
Authority for final findings and, if ppropriate, for the imposition of new o

different discipline.

b. investigate and assess whether Fiedings of Fact demonstrate in his

judgment other acts of misconduct which should be investigated arn
brought to the Independent Disciplinakythority for a disciplinary decision.
In performing these fuans he shall be entitled tihe protections set forth in
Doc. 606  144.

In assessing the existermégreviously uncharged aabé misconduct that may bg

revealed by the Findings dfact, the Independennhvestigator does not have

authority to investigate acts of miscondtitat are not sufficiely related to the
rights of the members of the Plaintiff sla While the Indepelent Investigator
should identify such acts of miscondactd report those acts to the Commander

the Professional Standards Bureau, anith@éoMonitor for purposes of making thg

Monitor's assessment idenétl in Y 300-02 above,dhlndependent Investigatof

may not independently investigate thosedtara absent the authorization and tk
request of the Sheriff.
The Court does not wish to constraia jildgment of the Independent Investigat

in identifying any acts of potential miscarat revealed by the Findings of Fac

Nevertheless, without attempting to lexhaustive, the Court provides the

following rulings to the Independent Investigato the extent tit the parties have
identified uncharged misconduct arisirigpm the Findings of Fact in thei

previous briefing.
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309. The following potential misconduct istreufficiently related tahe rights of the

310.

members of the Plaintiff class to {ifg any independent investigation:

a. Uninvestigated untruthifistatements made to th@ourt under oath by Chief

. Uninvestigated untruthful statememisde to the Court wer oath by Chief

. Chief Deputy Sheridan'sntruthful statements to Lieutenant Seagraves m

. Other uninvestigated acts of miadact of Chief Deputy Sheridan, Captai

The following potential misconduct sufficiently related tothe rights of the
members of the Plaintiff class to justiyn independent invegation should the
Independent Investigator deem that such an investigation is merited:

a. The mishandling of internal invesigpns by Chief Deputy Sheridan, and/q

. The knowing misstatements maded@noath to the Court by Chief Deput

Deputy Sheridan conceng the Montgomery investigation. (Doc. 1677
1 385).

Deputy Sheridan concerning the existe of the McKessy investigationld(
at 7 816).

during the course of an internal intigation of Detective Mackiewicz to the
effect that an investigation into éhovertime allegations against Detectiy

Mackiewicz had already been completeltl. &t § 823).

Bailey, Sergeant Tennyson, Detectivebte Detective Mackiewicz, or others

that occurred dunig the McKessy investigationld( at 11 766—825).

Chief Olsen, Captain Bailey, Sergedi@nnyson, and any other employee wi
the Independent Investigator determinehave played a role in the deficiern
internal affairs investigations thaiated to misconduct pertaining to membe
of the Plaintiff class. Sih potential violations inalde, but are not limited to,
the manipulation of timing on investigans to influence discipline, biasec
decision-making, improper conduct of investigations, and the deliberat

negligent mishandling of investigationghether criminal or administrative.

Sheridan regarding his knowledge oé tB@ourt’s preliminary injunction. Id.
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311.

. The knowing misstatements madedeinoath to the Court by Chief Deput

. The knowing misstatement to the presgarding the 1459 IDs made by Chigf

. The knowing misstatement made undath by Chief Deputy Sheridan tq

. Captain Bailey’s intentiohanisstatements of fact tihe Monitorregarding the

. Chief Trombi’'s misstateemt to Special Investigait Vogel under oath thatf

. The untruthful statements made by BT personnel that they were collecting

To the extent that the Independent stigator identifies other matters that shou

be investigated or reinvestited, he shall indicate tbe parties and the Monitor

at 1 87).

<

Sheridan about his instruction tonseout a directive to MCSO commanders

regarding the collection of video evidencéd. @t 1 228-32).

Deputy Sheridan on thegtit the Court ordered those IDs to be transferred

—

the Court’s custody, and Chief DeputyeBldan’s subsequent reaffirmation g
those misstatements under oatlul. &t Y 325-36).

A

Chief Anders of the Mator staff that he did notompletely suspend the
investigation into the 1459 IDsld( at 7 337-41).

Chief Deputy Sheridan’s “spsnsion” of the investigen into the existence of
the 1459 IDs in amnsuccessful attempt to avdide Court's multiple orders

requiring their disclosure.ld. at 294-348).

1459 IDs in an thempt to conceal their existenced.)

Chief Sands had directed that Deputyn®@ndariz not be traferred out of the
Human Smuggling Unit.1d. at 1Y 517, 521).

Property that may have been impropestized or inventoried and that has npt
been investigated to dateSee, e.gid. at § 720.)

The violation of the Cotis May 14, 2014 order bghief Deputy Sheridan.

IDs for use in formalized training coursesd. @t 1 630, 638.)
Detective Frei's mishandling of pregy and his attempt to destroy sugh
property. (d. at 1Y 699-700.)
Id
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312.

313.

in writing, the subject of such investigon and the likelyprincipals. These

designations shall be filed under seal aralldie kept confidential by the parties.

To the extent the Court has not already made the determination, the Indepg
Investigator shall also designate whetbemot he believes that such matters g
sufficiently related to the rights anemedies to which the members of th
Plaintiff class are entild so as to be within his jsdiction. Alternatively, he may
request the Court to make that desigmatby written notice filed under seal witl

the Court and provided to the partiesln the event that the Independe

Investigator makes the designation,yaparty may appeal to the Court the

Independent Investigator’s signation within seven dayd receiving notice of it.
To the extent possible, the Ipdadent Investigator shall conduct h
investigations in compliance with théest investigative practices and i
compliance with the processes and starglaed forth in this Order governing th
operations of MCSOQO'’s Professial Standards Bureau.

In preliminarily determining chargesdadiscipline, the Independent Investigat
shall apply the two disciplary matrices attached @8C-17 to the appropriate
MCSO employees. To the extent tleat MCSO employee is a non-classifi€
employee, and is thus subject to €SO disciplinary policy GC-17 but not
subject to an applicabldisciplinary matrix, the Indeendent Investigator shal
apply a level of discipline that is no lesan that specified for those classifig
employees within th&1CSO that share similar jolufctions as the non-classifiet

employee. For exampl€&€hief Deputy Sheridan, who has the highest commz

position of any employee within the MCSkyt who is an unclassified employeg

shall be subject to a level of disci@inno less than that indicated by th
disciplinary matrix for exempt regular status employeeSee( e.g.Ex. 2001 at
MELC416243 (MCSO disciplinary policgstablishing that MCSO manageme
employees are subjected to a highendsad of disciplindhan non-managemen

employees: “Regular status exenmgnployees typically hold a manageme
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314.

315.

316.

position, and therefore, are held thigher [disciplinary] standard.”).)

When a single act of alleged miscartduould constitute multiple separate polig
violations, all applicable pizy violations shall be charged, but the most serig
policy violation shall be used for deteining the category of offense.

In applying the disciplinary matrix ttetermine the possible range of discipline
new investigations or reingégations, the Independentviestigator is obliged to
determine the number of prior offenstésat have been sustained against t
principle. In making thisdetermination, he may relgn the past disciplinary
decisions made by the MCSO even if theestigation was deemed inadequate
invalid by this Court. Alternatively, ihe deems it appropriate, the Independs
Investigator may re-investigate or readéte whether past separate disciplir

should or should not have been imposeddetermining tb possible range of

discipline for a new or re@med offense. To the extent that the Indepen(tnt

Investigator determines that the approgriedtegorization of an offense within th
disciplinary matrix would require the reassessment of past misconduct whic
employee either did not receive but shibblave, or did redee but should not
have, he shall calculate whether the eaypé would or wou not have received
past discipline had the MCSO applied tippr@priate standard afare for internal
affairs operations prevailing in police agas of MCSO’s se. Should that
require a determination of liability for ajed misconduct that is not related to tf
rights of the members of the Plaintiff sig the Independent Investigator may se

guidance from the Court if necessary.

us

n

he

or

PNt

e

h th

e
ek

The Sheriff and the MCSO’soaperation with such assessments and

reinvestigations are requde The Sheriff shall inge that the Independen
Investigator and each of the investigator members of his staff are given time
and complete access to MCSl0cuments, employees fanmation, and resources
in conducting his assessment and invesiigns, in making his reports, and i

pursuing his other activities under this Qrd&he Sheriff shhalso provide any
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317.

318.

necessary facilities or resources to hold necessary intenpesisde appropriate
notices, and/or conduct hearings.

The Independent Investigator shoulerape as efficiently and expeditiously 3
possible. He may therefore employe tfiour persons whose resumes he h
submitted to the Court as investigators lus team. He may, if he deems
necessary, engage additionqialified investigators to assist him in timel
completing whichever investigations leems fit. TheCounty will pay his

reasonable expenses and thasonable expenses of kiaff, as well as reasonabl

lodging, meal, travel, adinistrative, and other atessary expenses. The

Independent Investigator may enter intooatract with the County governing hi
services if he wishes to do so. Othemyise should providmonthly bills for his

services to the Countyand shall be promptly paidrftis services. The Court will
resolve any disputes between the Independent Investigator and the County
what is reasonable. Should the Indemsmdnvestigator or the County requir
further orders of the Court in this respatiey may apply toehe Court in writing

for such an order with eopy to other parties.

The Independent Investigais authorized to priorite the investigations in light
of what he believes to be their relatiggavity and their relative merit. In
determining the extent to wdih additional invesgation is necessarmyr advisable,

the Independent Investigator is authorizedrefer to any otthe work that has
preceded his appointment in this matiecluding but not limited to: (1) the
Court’s Findings of Fact, (2) the evidentestimony and statements offered at t
evidentiary hearing or in other Court peeclings, (3) the inatigative interviews
conducted by the MCSO, as well as alltengals generated in their underlyin
reports and hearings, including the repoirt¢erviews and eviehce identified by
Special Investigator Don Vogel who wdge MCSO'’s investigator in 1A #2014
542 and IA #2014-543, the interviews urtd&en by the Monits, as well as the

parties’ responses to the Monitor's inquiries for documents and the under,
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319.

320.

321.

322.

323.
324.

discovery provided in this matter.
The Monitor and the parties are diredtegromptly comply with the Independen
Investigator’'s requests for informati. The Monitor and the Independel

Investigator may communicate to coordedheir investigations. Nevertheles

each is independently responsible for thiespective jurisdiction set forth in this

Order, and each should make independietisions within his own delegate
responsibility.

To the extent that legal questionsearon which the Independent Investigat

needs a determination, he can applyhe Court for such a determination afte¢

serving the Court and the parties with the request.
If any other matters arise on which thdependent Investigator needs to requs
that the Court enter an order, he maplapo the Court for such an order i
writing served to all the parties. In thgiting, he should sgcify the reason for
the request and the remedy sought.

Except as otherwise indicated in targler, the Independent Investigator has {

sole authority to determine whether reistigations or new charges arising from

the Findings of Fact should omauld not be pursued. The Independg
Investigator has the right to considee theverity of the misconduct, its appare
merit, the practicality of bringing chges, and the expens# pursuing such
charges in making this determination accord with how sth determinations
would be made by a responsilitgéernal affairs unit withira police agency of the
similar size to the MCSO. Similarlywith the exceptionsspecified, the
Independent Investigator has the autiyoto reopen investigations, pursue ne
investigations, make preliminary findiggof fact, bring charges against 3
employee, and recommend to the Indefant Disciplinary Authority that a
particular level of discipline be imposed.

Any decision not to pursue chargedidi@explained in wting to the parties.

For those charges he brings te timdependent Disciplinary Authority, the
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325.

326.

327.

328.

Independent Investigator shall preparerbugh reports setting forth the basis f
his findings of fact and his recommended discipline.

To the extent the Independent Investigs recommended findings or disciplin
depart from procedures set forth in tildsder, or from the disciplinary matrices
the Independent Investigator shakplain the basis for his recommendsg
departure(s) in writing.
Such decisions are not appealalbl the parties, and they cannot &
countermanded by the Sheriff or the MCS@th the caveat that the Independe
Disciplinary Authority shall make the fihaecision with respect to liability and

discipline for all charges of misconduatought by the Independent Investigatt

regardless of whether such preliminary cfearare for minor or serious discipling.

Nevertheless, the Independ@isciplinary Authority musprovide an opportunity
to be heard only to those employees wihay be subject to a level of disciplin
that requires such a hearing.

To the extent the Independent [plonary Authority desires the Independer
Investigator's presence at a praatenination hearing, the Independel
Investigator shall be present tarfieipate to the extent directed.

To the extent the Independent Investigahcounters evidenad conduct that he
believes should be the subject of a criahimvestigation, he shall inform thd
Commander of the Professional Standdsdseau in compliace with {{ 228-35
above. The Commander of the Profesdi@tandards Bureau shall then report tl
matter directly and confidentially to éhappropriate prosating agency. The
Independent Investigator shall then aboate the administrative investigatio
with the criminal investiggon consistent with the manner set forth in 9 228-
above. To the dgnt that the matter mayvolve the Commander of the
Professional Standards Bureau as a goadcithe Independent Investigator sha
report the matter directly and confidentialtythe appropriate prosecuting agen

without discussing it with the Commander of Professional Standards Bureau.

-62 -

D

d

11%)

1t




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

329.

330.

331.

332.

333.

B. The Independent Disciplinary Authority

The Independent Disciphiry Authority shall be DanieAlonso. The Independent
Disciplinary Authority shall hold hearinggquired by law and policy, and mak
liability and disciplinary determinationsvith respect to all charges that af
brought to him by the Indepdent Investigator. In performing these functions
shall be entitled to the protectiong &&th in Doc. 606 § 144.

The Independent Disciplinary Autitgr should operateas efficiently and

expeditiously as possible. He may empésgociates to the &@nt that they are

necessary in documenting his decisionsholding pre-determination hearings.

The County will payhis reasonable expenses and thasonable expenses of h
staff, as well as reasonable lodging, ametravel, administrative, and othe
necessary expenses. The Independestiflinary Authority may enter into 3
contract with the County governing his seesadf he wishes to do so. Otherwist
he should provide monthlpills for his services tadhe County, and shall be
promptly paid for his serges. The Court will resobsany disputes between th
Independent Disciplinary Authority andethCounty about what is reasonabl
Should the Independent Diptnary Authority or tle County require further
orders of the Court in this respect, thiagly apply to the Cotin writing for such

an order with a copy to other parties.

The Independemisciplinary Authority will be thefinal arbiter of the facts and
will decide which acts of misconduct, if arthe sustained facts establish. If th
facts establish misconduct, it is the dafythe Independent Beiplinary Authority

to determine the level of disciplirte be imposed on the employee.

Should the Independent Disciplinafythority or the Couty require further

orders of the Court in this respect, thragly apply to the Cotin writing for such

an order with a copy to other parties.

Any legal questions that go beyond @beve determinations should be forwards

in writing by the Independent Disdipary Authority to the Court for
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334.

335.

336.

337.

338.

339.

determination with copiet® other parties.

Should he deem mindiscipline appropriate, he dharite the written reprimand
and direct that it be placed in the employee’s file.

If the Independent Investigator malkegreliminary determination that seriou
discipline (defined asuspension, demotioly termination) should be imposec
the Independent DisciplimarAuthority will conduct apre-determination hearing
and will provide the eployee with an oppaunity to be heard.

Consistent with the applicable latlve Independent Disdipary Authority shall

provide notice throgh the Sheriff's office or othrevise to any employee who ha

a right to be heard. The Sheriff adh promptly provide the Independent

Disciplinary Authority with the resourcemformation, and access necessary
provide such notice to MCSO employees and to schedule such hearin
conjunction with the Independelnvestigator.

The Sheriff shall ensure that theddpendent Disciplinary Authority and thg
members of his staff are given timeipd complete access MCSO resources,
personnel, and facilities. The Sheriff Bipmovide complete and full access to an
other resources to hold necessary intevgieprovide appropriate notices, and/
conduct hearings.

Pre-determination hearingdl be audio andrzideo recorded in their entirety, ant
the recordings shall be m&ined with the administrative investigation file.

If an employee providesew or additional evidencat a pre-determination

hearing, the hearing will be suspendaad the matter will beeturned to the

Independent Investigator for consideratmnfurther investigation, as necessary.

If after any further investigation oronsideration of the new or additions
evidence, there is no changethe determination gpreliminary discipline, the

matter will go back to the pre-deteination hearing. The Independent

Investigator shall initiate a separate misduct investigation if it appears that the

employee intentionally witheld the new or additional evidence during tl
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340.

341.

342.

343.
344.

345.

346.

Independent Investigator’sitial misconduct investigation.

If the Indepedent Disciplinary Authority does not uphold the charge

recommended by Independent Investigatoany respect, or does not impose tf

Independent Investigator's recommeddeliscipline and/or non-disciplinary

corrective action, the Independent Disciplin Authority shall set forth in writing

his justification for doing so. Thigustification will be appended to the

investigation file.

The Independent Disdipary Authority should applyhe disciplinary matrix, and

any decision not to dso shall be justified in writing.

The Independent Disciplinary Autitgr may not consider the following as

grounds for mitigation or reducing the lewéldiscipline prescried by the matrix:

a. his or her personal opinion about the employee’s reputation;

b. the employee’s past disciplinary history l@ck thereof), exqa as provided in
the disciplinary matrix;

c. whether others wereifaly responsible for the misconduct, except that t

Independent Disciplinary Authority maconsider the measure of discipling

imposed on other employees involved te #xtent that discipline on other
had been previously imposed and ttonduct was similarly culpable.
The Decisions reached by the Independent Disciplhuattyority shall be final.
Except as otherwise specified in tbrsler, no party has thgght to appeal the
decisions of either the Independent Irtigegor or the Independent Disciplinan
Authority. The Sheriff shalimplement those decisions.
Neither the Sheriff nor his designee hag authority to rescth revoke, or alter
any disciplinary decision made by ath Independent Investigator or th
Independent Disciplinary Authority by grievance decision, appeal, directive
otherwise.
Nevertheless, when discipline isiposed by the Independent Disciplinar

Authority, the employee sHamaintain his or her appeal rights following th
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Imposition of administrative discipline apecified by Arizona law and MCSQ

policy with the follaving exceptions:

a. When minor discipline is imposed, a gaace may be filed with the Sheriff o

. A disciplined MCSO employee maintaiis or her right to appeal serioy

his designee consistent with existiCSO procedure. Nevertheless, th
Sheriff or his designee shall transrthie grievance to the Monitor who sha
have authority to decide the grievanc If in resolving the grievance th¢
Monitor changes the disciplinary decision in any respect, he shall explail

decision in writing.

discipline to the Maricop&ounty Law Enforcemeritlerit System Council to
the extent the employee has such a right. The Council may exercise its n
supervisory authority over disciplineaposed by the Independent Disciplinaf
Authority with one caveat. Arizonavaallows the Council the discretion tg
vacate discipline if it finds that the MCSd)d not make a goofhith effort to

investigate and impose the disciplinethin 180 days of learning of the

misconduct. In the case of any of tthisciplinary matters considered by the

Independent Disciplinary Authority, the MBD will not have made that effort
The delay, in fact, will hae resulted from MCSO's bddith effort to avoid the
appropriate imposition of discipline dMCSO employees to the detriment ¢
the members of the Plaintiff class. Aach, the Counc# determination to
vacate discipline because it was rimhely imposed woul only serve to
compound the harms imposeg the Defendants artd deprive the members
of the Plaintiff class of the remediés which they are entitled due to th
constitutional violations they have suffdrat the hands of éhDefendants. As
iIs more fully explained above, sueh determination by the Council woulg
constitute an undue impediment to the remedy that the Plaintiff class W
have received for the constitutional violations inflicted by the MCSO if

MCSO had complied with its mjinal obligations to this Court. In this rarg
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instance, therefore, the Council may madplicitly or implidtly exercise its
discretion to reduce disdipe on the basis thahe matter was not timely
investigated or asserteoy the MCSO. If the Rintiff class believes the
Council has done so, it may seek the reversal of such reduwatio this Court
pursuant to this Order.

Dated this 20th day of July, 2016.

Honorable G. Murna Snow
United States District Jge
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