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Arpaio, et al

WO

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Manuel de Jesus Ortega Melendres, on
behalf of himself andll others similarly
situated; et al.
Plaintiffs,
and
United States of America,
Plaintiff-Intervenor,
V.

Joseph M. Arpaio, in Biofficial capacity as
Sheriff of Maricopa County, Arizona, et al.

Defendats.

Pending before the Court ike Parties’ Joint Notice dbtipulated Judgment for
the Victim Compensation Plan (Doc. 4I7). Both parties acknowledge tha
compensation to the victims af contempt falls within # legitimate scope of a civil
contempt proceeding. Nevertheless, atdhéset of the contempt hearings, the Col
expressed concern that to the extent ttehages were different than compensatiq

damages might be more appropriately pursimed class action pursuant to 42 U.S.(

§1983.

Perhaps as a result, the parties enteesgbtiations to deterime an appropriate

alternative procedure by which victims migathieve compensatiotn other words,

Doc. 11
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victims would have the right to opt to ntiaipate in the comgnsation procedure or
alternatively assert their rights in goseate § 1983 action or otherwise.

The Joint Notice indicatdsoth the substantial matteos which the parties have
reached agreement as totints’ compensation as well as the few remaining areas
which they were unable toeach agreement. In lighif their extensive negotiatec
agreement, the Joint Noticalso set forth the separate issues pertaining to
compensation plan on wiicach desired to preserve digie rights. The parties alsq
set forth separate forms of the compemsaplan, each incorporating their proposg
where they could not otherwise agfeeThey then asked the Court to rule on t
provisions of their plan upowhich they could noagree in light of the Court's earlie

guidance on the questions.

on

the

The principle topic on which the pasieould not reach agreement was over the

rate of compensation to kmaid for wrongful incarceteon under their compensatior

plan—with Plaintiffs and Defendants recommergdifferent rates. At a hearing, thg

Court expressed that Plaintiffs had not sethfa sufficient evidentrg basis on which it
could enter an order resolving this disagreement. In a supplemental response, Pl
suggest that the notice be moeédito inform potential particgnts of their right to apply
to either the Court or the & Administrator for individualied or representative damag
hearings to achieve their compensation. Thkp agreed to a paof $10,000 for the
duration aspect of the compensation resgltfrom the detentionwithout that cap
affecting a claimant’s ability to receive other damages arising from his or her dete
In response, the County whitgherwise objecting to the Plaintiff’'s proposals, accept
the $10,000 cap.

-

ainti

ntior
ed

While the Court wishes tprovide a reasonable compensation plan for victim

claimants, it cannot conclude that it now hasesmentiary basis to resolve the disput

Further, the rate offered bthe County, (Wh the increased copensation cap for

! These provisions were supplented by Defendants’ notice efrata. (Doc. 1749), and
apparently by the parties’ other supplemebtafing. (Docs. 1772, 1784).
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detention of $10,000 agreedly the parties in the supplemntal briefing) may not be an

unreasonable rate for victsmwho wish to claim it ra#r than goig through the

necessary dislocations offered by a regulaslass action lawsuit. The method suggested

by Plaintiffs is akin to multiple separate cta for damages. The Ga declines to take
it up, but will enter a compeation order that will provel a method for victims who
wish to pursue it to achieve substaht@mpensation for theSheriff's contempts
consistent with the matters ageeto by all parties. The &htiffs also request that thq
Court enter judgment jotly and severally against thadividual non-party contemnors
Nevertheless Plaintiffs provide insufficient Iégathority for such a step. Sheriff Arpaig
is a defendant in his official capacity onljNone of the othenon-party contemnors are
even a party. Even assuming the Court thedauthority to make its judgment again
Sheriff Arpaio in his official capacity appkble to him and the others in their person
capacities; it would seem fwovide only a symbix benefit at bestAs a practical matter
most if not all of the individual contemrwould be unable tshoulder the expense
involved even of notice, let alone paymeaf the compensation amounts. Where t
County is a willing participanto provide for compensatiopayment is guaranteed her
for those who opt in to the payment pedare. It is therefore ordered that:

l. Third-Party, Neutral Claims Administrator

A. BrownGreer is designated to serve aweatral, third-party administrator tc
manage the Notice and Claims Processing Plan to compensate indivi
who suffered injury as aesult of any violations by the MCSO of th
Court’'s December 23, 2011dfminary Injunction Order.

B. BrownGreer’s fees will be paid by Bdants at rates specified in the pri¢

list attached to both parties’ proposals in Doc. 1747.

. Eligibility

A. Participation in this scheme forclim compensation is voluntary and i
intended as an alternative for eligibindividuals to any other mean
available for obtaining relief for injuriegsulting from allged violations of
the Court’s Preliminary InjunctionClaimants who submit claims and ar
determined to be eligi® to participate in ta plan must waive and
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extinguish any righthey might otherwise have tibtain relieffor the same
conduct through any other avenue. eTrights of any individual who does
not participate in th compensation planilvnot be affected.

B. Individuals who have submitted a ctairegarding the same conduct in
another forum and received a deterrtiorg or those \Wwo have a pending
claim in another forum, are not eligilite participate in this program. If the
individual has a pending claim in ahet forum, he or she must withdraw
such a claim in order to participatethis alternative compensation schemie.
As with all other individuals who chge to seek remedies through thjs
compensation scheme, those who dittw a claim pending in anothe
forum in order to submit an applitan under this scheme will be require
to waive and extinguish amght they might otherwes have to obtain relief
for the same conduct through any other avenue.

Q.

C. Compensation under this program will aeailable to those asserting that
their constitutional rights we violated as a result dietention by MCSO in
violation of the Court'®reliminary Injunction from December 23, 2011 {o
May 24, 2013.

D. Individuals detained iwiolation of the Court'®Preliminary Inpunction will
be eligible for compensian, including in any ogration in which MCSO
detained persons when they had ngiddo do so under state law and
transported them somewte in a motor vehicle in Maricopa County.

lll.  Compensation Fund

The Board of Supervisors will createftand of $500,000 fopayment of claims
adjudicated in favor of claimants. Inettevent that amount is exhausted through the
payment of claims and is inffigient to provide compensatido all successful claimants
additional claims adjudicated favor of claimants will be hwored and timely paid by the
County through furtherllocations if necessary. If atlaims adjudicated in favor of
claimants are fully paid ownd there remains an unspesoim in the original or any

supplemental allocated funds, such amountneilert to the County.
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Notice Plan

A.

Claims Adjudication Plan

A.

BrownGreer will be provided with a dget of $200,00€@0 spend on notice
and outreach to potentiallgligible individuals abut the availability of
compensation. Brown@er will utilize its expdise to determine how
monies allocated for notice can meéfectively be employed to maximize
the likelihood that potential claimants will be reached.

The notice plan may include use o&dio, digital/online and print

advertising, earned media placentse and partnership with nont

governmental organizations and embassikshould targetndividuals in
at least Maricopa Countyalong the U.S./Mexico Bder and in Mexico.
Notice will be provided in Englisland Spanish, with a heavy focus o
Spanish-language media and sites.

BrownGreer will consult with the P@gs in the developent of the notice
plan and the text of any notices, preskeases or scriptdeveloped. The
cost for any such services will be paidt of the notice ldget provided for
in IV.A. above.

BrownGreer will develop a claim webs for the case, a toll-free phon
number and an email account, to pravidformation about how to make
claim. The cost for any such servicesl be paid out ofthe notice budget
provided for in IV.A. above.

Individual notice will be providedo any individuals identified by the
Parties as potentially eligible for mpensation for whom a current addre

can be foundj.e., through commercially avaitde database services, and

other methods. All costs for such sees will be paidout of the notice
budget provided foin IV.A above.

Claims must be initiated within 365 y&afrom the first issuance of progran
notice by BrownGreer through any pubiiedia outlet (which will also be
the date when BrownGreer will be dyato begin receivig applications).

BrownGreer will be provided a surof $75,000 in start-up fees tg
implement the claims processing program.

All materials must be available iBnglish and Spanis and any other
languages as needed. Language shbeldalculated to be understandah
to individuals who will be making claims.

D
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In all cases, it is claimant's kilen to establish #ir entitliement to
compensation by a preponderance & dvidence. BrownGreer will beg
responsible for evaluating the creitltlp and competency of evidence an
witnesses, and determining the appropriate weight to be assigne
evidence aduced.

The Parties recognize that avhila documentation and testimony mg
already establish a case that someviddials were subjedb violations of
the Preliminary Injunction. Thusa multi-step and multi-track systen
ensures that the burden on claimaotswhom such uncontested evideng
exists is reduced and the resourcesnmitted to this program are use
efficiently.

Claim Initiation Form . Claimants will first be required to complete
claim initiation form. This formwould ask for the following basic
information:

1. Contact information: currenaddress and phone number whe
individual can be reached

2. Identity information: name, nam@ovided to MCSQ(if different),
DOB and reliable proof of identity

3. Details of encounter: date in ttagplicable time period or 30-day

date range if precise date is unkmywype of encouter (traffic stop,
other), and names, address antepieone number ofbthers in
vehicle (if known)

4. Approximate length of detentioby MCSO. (In cases involving
transfer to ICE/CBP, claimant fwovide length ofletention up until
release to ICE/CBP custody)

5. Whether claimant will request ogensation for additional harms

listed in Section V.J.6.a below (using check boxes)

6. The form will be signed under oathClaimants will also sign an
acknowledgement and agreement tbatticipation in this program,
extinguishes all other rights they may have to pursue claims ag
Defendants based upon the same conduct by MCSO

7. The form will provide claimast with notice as to their
confidentiality rights under the pragn, including any exceptions tc

confidentiality,e.g., what and with whom information may be share

and for what purpose
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8. The form will also state that claimants are responsible for any
reporting responsibilities that agisout of receiving compensatiof
through this mechanism

Track Determination. Within 21 days aftea Claim Initiation Form is
filed, BrownGreer will make a determination as to whether the clain
meets the eligibility requirements forrgaipation in the program and, if
so, what Track (A or B) his or hetaim will fall under. BrownGreer will

send any claimants determined nob#eligible for the program a Notice

of Ineligibility, and a follav-up form to eligibleclaimants and information
as appropriate.

1. Counsel for the Parties will ege in advance on the list o
prequalified candidates and prdegi these names and relatg
information to BrownGreer.

2. If BrownGreer determines, based dre informatiom in the claim
initiation form, that the person is netigible to paticipate in the
program,e.g., because s/he was detairmdside the elidple period
or the conduct complained of is outside the scope of this case,
BrownGreer will inform the individual in writing of his/hef
ineligibility for participation in thisprogram and that no rights thg
the individual may have to pursuelief through other avenues hay
been extinguished.

Track A. These individuals are “prequadifl” to receive compensation an
will be awarded the minimum amount set forth in Section VI.A, unless
they are requesting compensation &oiditional harms. The informatior
provided in the Claim litiation Form will be deemd to have met these
claimants’ burden, except as to angicl for any harm(s) other than for th
detention itself. Individuals whoseaains would otherwis be assigned tg
Track A, but who are seilg compensation for any such additional harm
shall be assigned to Track B.

1. Prequalified claimants include any person identified in HS

tax
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spreadsheets as not arrested aaided on suspicion of conduct ir
violation of state criminal law, and transferred to ICE/CBP, in

L
he

applicable time period, as well agy other individuals that counsel
for Parties can agree appear to have been subject to violations of th
Preliminary Injunction based on available documentation, including

MCSO incident reports, CAD data and records from the U
Department of Homeland Security (DHS).

.S.
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2.

Track B. All individuals who do not fitinto Track A will be placed in
Track B. These individuals mustibmit additional @im forms and any
supporting documentation necessarygaiher the information in Sectior
V.J below.

1.

Burden of Proof for Individuals in Track B.

1.

BrownGreer will process claimdor only those prequalified
claimants who complete asdbmit a Claim Initiation Form.

Claimants will be provided withantact information for Plaintiffs’
counsel, and informed they may natather counsel if they desire.

BrownGreer must be persuaded that a claimant has showi
entitlement to some pton or all of the compensation claimed wit
credible and competentieence, including thad/he was detained in
violation of the Preliminary Injurion, the length of the detention

and the fact, nature, and extentoly additional compensable injuryj.

A claimant’'s statement, made der oath, shall be considere
admissible evidence.

Establishing a prima facie caseof a preliminary injunction

violation. In order to establish eligiity for compensation because

the claimant was detained in \atibn of the Preliminary Injunction
in the relevant date range and sttie burden to & MCSO to rebut

the claimant’s prima facie cas#he claimant must provide the

following information under oath:

a. ldentity information: name, name provided to MCSO
different), DOB and reliable proof of identity

b. Details of encounter: date (or 30-ddgte range if precise date i
unknown), type of encounter (traffic stop, other)

c. Approximate location of encoumteith officer(s) (e.g., Highway
89, approximately 3 milesorth of Fountain Hills)

d. Reason given by MCSO offig) for detention (if any)

e. Evidence that MCSOsuspected unlawful presenceg.,
guestioning about immigration stist ICE/CBP inquiry or turned
over to ICE/CBP, including dails about what happeneelg., if
ICE/CBP came to site of detemior MCSO transferred claiman
to ICE/CBP

-
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f.

Additional buttressing infornation for Track B claimants(helpful,
not required, but may be consideredweighing PFC elements td
determine whether the required elements have been established

a.

b.

If a claim form is returned to BwwnGreer and appears incomplet
BrownGreer will return the form tthe claimant with instructions to
correct the deficiencyral return the form withir80 days of receipt.
If the form remains incompletat that point, BrownGreer will
evaluate it “as is.”

MCSOQO'’s Burden to Rebut PFC for Track B Claimants

a.

Approximate length of detentiobny MCSO (in cases involving
transfer to ICE/CBP, claimant forovide length of detention ug
until release to ICE/CBP custody)

Whether claimant was arrested

Testimony or other evidence that the detaining agency ¢
encountered was MCSQe.g., presence of an MCSO marke
patrol vehicle, description of the uniform officer was wearin
etc.)

Name/badge number of MCSO officer(s) initiating encounter
Physical description of MCSO officer(s) present at the encoun

If encounter was initiated as a traftop, the name of the drive
and/or owner of the vehicle ogiped, license plate number G
vehicle stopped, and/or sliption of vehicle €.g., blue 1999
Chevrolet van)

Any documentation pertaining tncounter wittMCSO officers
and/or the claimant’s detention

Identification documentation thatas provided tdMCSO at the
time of the encounter, if it still exists

Sworn statements of withnesses to the events described
claimant

If claimant meets th®FC threshold, MCSO may come forwar
with credible, compeint evidence that sts doubt on one or
more elements of the claim withGD days of receiving access t
a complete file from BrownGes. Should MCSO require

-9-
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6.

. Examples of evidence that caatisfy MCSO’s burden to come

. In any cases where MED opts to rebut a sa, notice and a copy

Establishing eligibility for canpensation for aditional injury

a. BrownGreer will consider evidee of the following additional

additional time, it may make asmpplication to BrownGreer to
have an additional 60 days p(uto 120 days total), which
BrownGreer will grant provided is for a reasonable causee(
high volume of claims).

forward with rebutthevidence include:

I. Attestation that MCSO has no record of the encounter alle
by claimant in cases whereettMCSO would otherwise havg
such records

il. Testimonial, sworn statemen or other evidence that

encounter alleged by claimant did not occur

lii. Documentation showing thatclaimant’s encounter with
MCSO officers was, in someggiificant way, other than as
represented by claimant

Iv. Testimonial or other evidence that the length of detention
not as represented by claimant

of what MCSO submits will be praded to the claimant if he of
she is not represented by counselany counsel who has enterg
an appearance and is representimgdiaimant with respect to hig
or her claim. Claimants and, ete applicable, his or her counsg
will have 60 days to respond, buly request an extension of 6
additional days (up td20 days total), which BrownGreer wil
grant provided it is for a reasonable reason.

injuries in determining the final award amount:

I. Damages arising out of physical harm and/or sev
emotional distress that was proximately caused by
detention, includinghut not limited to —

1. Ongoing physical harm thaiccurred as a result o
detention and pain and féering, if any, arising
directly out of the physical injury sustained by th
claimant

-10 -
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2.

Medical bills paid or otheout of pocket costs that
arose as a result of physical/emotional harm causec
detention

Severe emotional distress that occurred as a resu
detention and associated costs, if the claimant

establish by credible and mpetent evidence physical

manifestation and the need for treatmémt, (claimant
suffered shock or mentanguish manifested by 4
physical injury)

Lost Property - value of propggrconfiscated and expense
incurred as a result of the casdfation and in trying to get
it back

1.

5.

Car impounded - loss of time / money in getting g
back

Money taken
Credit/debit cards taken

Identification taken - los®f time/money in getting
legitimate and lawful ideification returned or
replaced (not including driver's licenses seizé
because suspended)

Other items

Detention by ICE/CBP is $35 for each segment of

minutes. Without affecting elaimant’s ability to receive
other damages arising from hisltoer detention, a claimant
may not receive more thail0,000 as aompensation for
the duration of the detention.

Lost wages, foregone emplogmt opportunities or loss of

job

1.

Dollar amount of wages lost as a result of bei
detained (must be upported by pertinent
documentation, e.g., pay stubs from pre-detent
employment)

-11 -
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2. Other costs associated with lost jag., days spent
trying to find new job fomwhich claimant can show he
or she was legally eligible

v. Other provable harms

1. E.g., if claimant personally incurred and paid legal
fees, or lost housing/had to find other housing as a
result of detention and associated expenses

b. The absence of documentation ofit of pocket costs will not
automatically disqualify an indidual from receiving compensation
for that injury if there is a esonable explanation for the absente
and alternative corroborating eeice, such as affidavits from
individuals with direct person&nowledge about the relevant issye
(such as treating medical providgother than the claimant.

c. A Social Security number (oother government identification
number) will be requested of allathmants to process a claim for
compensation to permit BrownGreéo ensure claim integrity.
Claim forms shall state prominentlyatha Social Security number i$
not required in order to receim®mpensation; however, if a person
who has a Social Security Number or Resident Alien Numbey is
requesting compensation for out pbcket medical expenses, that
number must be reported to reaeithat part othe compensation
claim. Government identificath numbers will be excised from al
documents provided to the pagtjeexcept in cases where the
individual is claiming compesation for out of pocket medica
expenses. In such a case, a govent identification number will
be provided.

d. BrownGreer will be responsibleor determiningwhether any tax
documentation is required to b&sued in conjunction with paying
out claims, and be responsible fesuing such document that may
be necessary for Maricofizounty as the payor.¢., 1099s, W2s).

Interviewing Track B clamants and other witnesses

a. Either claimant or MCSO nyademand the right to have
BrownGreer question witnesses in any case in which [the
credibility and/or bias of one or m®witnesses may be in issug.
Either party may, but is not gaired to, submit questions to b
asked of the witness(es) in suttierviews. Both parties anc
Plaintiffs’ class counsel may bpresent at such interviews,

D

-12 -
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VI.

VII.

VIII.

Claimant will be given notice if he or she or their witness areg
be interviewed, and may be repated by Plaintiffs’ counsel or]
their own representative. Fortwesses not in Maricopa County
efforts will be made to accommadatheir interview, such as
interviews by Skype or otherdeo conference technology.

b. Interviews will be limited to 30minutes, and both parties mal
submit questions to BrownGre&r ask, although BrownGree
has the authority to ask additional questions to enable ther
determine the veracity of the claims.

Minimum Compensation for Detention

A. Claimants will be awarded a base amooh$500 for detention lasting uf

to one hour, if the individual is det&d past 20 minutes. Claimants will be

awarded an additional base amount$86 for each adtional 20 minute
segment of detention thereafter (orygortion thereof).Without affecting
a claimant’'s ability to receive othelamages arising from his or he
detention, a claimant may not receivere than $10,000 as compensati
for the duration of the detention.

B. These base amounts are in additiorany compensatiothat BrownGreer
may award for additional injurynder Section V.J.6.a.

No Appeal. Any party has the ability to requa®consideration of BrownGreer’s
decision by BrownGreer, but otherwise has no right of appeal.

Award Disbursement. Defendants will set up an @unt to whitt BrownGreer

will have access for the purpose of payiogt claims adjudicated in favor of

claimants, with at least monthly @anting to the County showing all

disbursements made.

Confidentiality. A protective order shall be sougiot maintain tle confidentiality
of personally identifying information aflaimants and other individuals mentione
in or who submit evidence in support ofaimants’ applications, as well a

confidential documents from the U.S. p2etment of Homeland Security (DHS

-13 -
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XI.

IT 1S SO ORDERED.

and its components. Other informati@uch as the claim amounts will not be

subject to a protective order.
Program Reporting. BrownGreer will create an onknreporting portal where the
parties can access claim tracking and psitg) information, including processin
times, and create downloadable reporBrownGreer will also be available tq
directly provide any reports tive Court, if necessargt no additional cost, othel
than reasonable travel expenditures.
Attorneys’ Fees. If claimant successfully pursse&ompensation through the us
of an attorney on a TradR claim, that attorney iV be entitled to fees, not to
exceed $750, and not meothan the amount the claiamvard, so long as an MCS(
attorney participatedn the claims process. MO will be considered to have
used an attorney irthe claims process if itilés an objection or otherwise

participates in the claims process afi): an attorney repsenting MCSO makes

e

N4

an appearance before Browms®r; or (2) indicates on the objection/response form

to BrownGreer that iised an attorney.

Dated this 19th day of August, 2016.

Honorable G. Murna Snow
United States District Jue
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