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Arpaio, et al

WO

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Manuel de Jesus Ortega Melendres, on
behalf of himself andll others similarly
situated; et al.
Plaintiffs,
and
United States of America,
Plaintiff-Intervenor,
V.

Joseph M. Arpaio, in Biofficial capacity as
Sheriff of Maricopa County, Arizona; et al.

Defendats.

This Order is entered pursuant to WS.C. § 401 and Rule 42 of the Feder

Rules of Criminal Procedure.

For the reasons set forth below, theu@ refers Sheriff Joseph M. Arpaio t(
another Judge of this Court, to be ramiip selected by the Clerk's office, for 4
determination of whether he should be heldriminal contempt for: (1) the violation of
this Court’'s preliminary injnction of December 23, 201{2) failing to disclose all
materials that related to the Montgomery iriigggion in violation of: (@) this Court’s
specific order entered orally on April 23, 2015 (Doc. 1027 a6Z5-60), and (b) this
Court’'s orders to comply with the Muaoar's requests for documents including th

Monitor’'s follow-up ITR (investigative team requests) for this material, (Doc. 606 1 1

Doc. 11
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Doc. 700 at Tr. 71-73; Doc. 795 at 20); and®rhis intentional fédure to comply with

this Court’'s order entered orally on Apr23, 2015 that he personally direct the

preservation and producti of the Montgomery records tioee Monitor, (Doc. 1027 at Tr.
625-60).

Chief Deputy Sheridan is likewise refadrto the same Judder a determination
of whether he should be held in criminahtempt for: (1) concealing from the Monitof
the parties, and this Court, the exmste of the 1459 IDs and the related PS
investigation into them in wiation of this Court’s orders of October 2, 2013, (Doc. 6
19 145-47), May 14, 2014, (Doc. 700 at Ti—~77), November 20, 2014, (Doc. 795
16-21), December 9, 2014, (D@25 at 2), and February 12015, (Doc. 881 at 2); anc
(2) intentionally withholdingthe 50 Montgomery hard drives from production to t
Court, (Doc. 1027 at Tr. 625-60).

Captain Baliley is also rafed to the same Judge fodatermination of whether he

B

should be held in criminalontempt for concealing from the Monitor, the parties, and this

Court the existence of the 1459 IDs and tbelated PSB investigan into them in
violation of this Court’'s orders of Octab@, 2013, (Doc. 604 145), May 14, 2014,
(Doc. 700 at Tr. 71-73), November 20, 20{@oc. 795 at 16-21), December 9, 201
(Doc. 825 at 2), and Februatg, 2015, (Doc. 881 at 2).

Michele lafrate is likewise referred tine same Judge for a determination
whether she should be held in criminahtempt for concealing from the Monitor, th
parties, and this Court the existence @ #1159 IDs and the retd PSB investigation
into them, and her instructioms her client to misstate facts as to the IDs in violation
this Court’s orders of Octob@, 2013, (Doc. 606 § 145), Md 4, 2014, (Doc700 at Tr.
71-73), November 2®014, (Doc. 795 at 16-21), December 9, 2014, (Doc. 825 af
and February 12, 2015, (Doc. 881 at 2).

of

of

2),

To the extent that CHieDeputy Sheridan and/or Captain Bailey may haye

committed other contemptuous acts, the Caletermines eithethat the remedies

imposed in the civil contemprder will adequately servedhpurposes of this Court or
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that referral of the matter to other ageneudsprovide the most appropriate resolution t
the matter.

The Court has further deteimed, for the reasonset forth below, that it is nof]
appropriate to prosecute as criminal contethet multiple intentional false statemen{
made by Sheriff Arpaio and Chief DepuBheridan. The Unite®tates Attorney is
presumably already aware of this Court’s fings of fact with respect to Sheriff Arpaic
and Chief Deputy Sheridan’s untruthftéstimony. Whether any resulting criming
prosecutions are merited is a matter appropyidé#l to the discretion of the Departmer
of Justice.

l. ANALYSIS

Criminal contempt serves to vindieathe Court’s authority by punishing th
intentional disregard of that authority.asar v. Ford Motor Co., 399 F.3d 1101, 1110
(9th Cir. 2005) (citation omitted)ynited Sates v. Asay, 614 F.2d 655, 659 (9th Cir.
1980). Non-parties can be prosecuted for icraincontempt if they are under a partie
control and have actual notice and knowledfi@and are bound by ¢hOrders that have
been violated. United States v. Baker, 641 F.2d 1314, 1314-1®th Cir. 1981). If
appropriate, a court can impose both crimiawadl civil contempt on the same party fq
the same conductUnited States v. Rose, 806 F.2d 931, 933 (9@ir. 1986). Generally,
however, a trial court should do so onlytié civil remedy is deemed inadequat¥oung
v. U.S exrel. Vuiton et FilsSA., 481 U.S. 787801 (1987).

The need for a criminal contempt order minstconsidered in the context of eag

case, taking into account sudhatters as the surroundimgntroversy, prior warnings
from the trial judge, and the conduct of the contemrfgse Hawk v. Al Cardoza, 575

F.2d 732, 735 (9thCir. 1978)To impose criminal contempt on a party for the violati
of a court order, the order must be clead aefinite and the contemnor must willfully
disobey it. See Rose, 806 F.2d at 933.

~ ' The Court does not su?glest whether ghrissecution should be charged as t
equivalent of a misdemear or a felony offence.
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A. Sheriff Joseph M. Arpaio

1. Violation of this Court’'s Decenber 2011 Preliminary Injunction

Based on the extensive testimony set fatlihe hearing, the Court has alread
concluded under the civil standaof proof that Sheriff Apaio knew of the Decembe
2011 preliminary injunction anidtentionally disobeyed it. See Doc. 1677 1 1-65.)

In brief summary, in Decemb@011, still well prior to tial, this Court entered a
preliminary injunction prohibiting the Dendants from enforcing federal civi
immigration law or from detaing persons they believed te in the country without
authorization but against whom they had noestdtarges. It alsordered that the merg
fact that someone was in theuntry without authorization dinot provide, without more
facts, reasonable suspicion or probable céoideelieve that such person had violated
state law.

Sheriff Arpaio admitted @t he knew about the piinary injunction upon its

iIssuance and thereafterld.(Y 15.) Sheriff Arpaio’s attornegtated to the press that the

Sheriff disagreed with the Order and woulgeal it, but would also comply with it in
the meantime. 1. 1 14.) Sheriff Arpaio’s attornegnd members of his command st
repeatedly advised him on whats necessary to comply with the Order. However,

Court found that Sheriff Arpaio intentionaltyid nothing to implement that Orderld(

1 65) The MCSO continued to stop and t\detp@rsons based on factors including the

race, (d. at  161), and frequently arrested and @&ebd such persorte ICE when there
were no state charges to bring against tham{{ 157—61). Sheriff Arpaio did so base

on the notoriety he receivddr, and the campaign donatiohe received because of, his

immigration enforcement activity.ld. 11 58—60.)

Since Sheriff Arpaio had previously takessome of his arrestees to the Border

Patrol when ICE refused to take them, héeduined that referraio the Border Patrol
would serve as his “back-up” plan for @imilar circumstances going forward.ld.(
19 40-41.) Sheriff Arpaio’s failure to coigpwith the preliminay injunction continued

even after the Sheriff's appeal to the Ninth Circuit Court of Appeals was denied m
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later. (d. 11 42-44.) When Plaintiffs accusede8ti Arpaio of violating the Order, he
falsely told his lawyers that Head been directed by fedeeajencies to turn over person
whom he had stopped but for whohe had no state charges.ld. (Y 50-52.)

Nevertheless, Sheriff Arpaio’s lawyer stilthased him that he was likely operating i
violation of the preliminary injunction.ld. § 53.) AlthoughSheriff Arpaio told counsel
on multiple occasions eithénat the MCSO wasperating in compliance with the Orde
or that he would revise his practices satithe MCSO was operag in compliance with
the Order, he continued to direct his demite arrest and deliver unauthorized persg
to ICE or the Border Patrol.ld; 11 55-57.)

It has not been possible for the MCSOtrtack the number gbersons who were
stopped or arrested becauseStieriff Arpaio’s violation ofthis Order over the ensuing
17-months that it was ignoredSegid. 1 157-63.)

2. Failure to Produce tre Montgomery Material

Throughout this case, the Court has remih8heriff Arpaio that he is the party tq

this lawsuit, not his subordinateand thus the failure of hssibordinates to carry out thi

Court’'s orders would amount tds own failure to do so. Sée Doc. 700 at Tr. 71-73;
Doc. 1027 at Tr. 632.) When Sheriff Arpagave his April 23, 2015 testimony on th
Montgomery investigation, htestified that the MCSO possessed some documents
materials pertaining to it. To assign peral responsibility forthe preservation and
production of such materials, including aleefronic data, the Court ordered the Sher

to personally take charge of preservirggrieving and disclosing the documents.

THE COURT: . . . | want you to diregtour people to put a hold on it
immediately and preserve it. Andathincludes any documentation or
numbers that would relate to Mr.advitgomery’s confidential status. You
understand that?

[ARPAIO]: Your Honor, are you refemg to this invesgation with the
monitors and ---

THE COURT: No, no. I'm referringp the investigation that Mr.
Montgomery was undertaking witMr. Mackiewicz, Mr. Anglin, Mr.
Zullo, anybody else from your $taanybody else from the MCSO, or
anyone else from the possewant all records that in any way relate to it,
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all electronic data or anything elser the financing, funding of that
operation, all phone records, e-mailgads, | want it all preserved. And |
think | will send the moitor to begin taking pssession of those records
and we’ll do it confidentially, imminety. But | don’t wantin the interim
any of those records lost inadverterdlyotherwise. ¥u understand what
I’'m saying?

[ARPAIQ]: Yes.

THE COURT: And you’ll sadirect your people?

[ARPAIQ]: Yes.

THE COURT: All right. Thank you, sir.

(Doc. 1677 1 351.)

Despite this Court’'s order that Sherffpaio personally direct compliance with

this Court’s preservation and production ordeith regard to the Matgomery materials,
the Sheriff failed to do so. He subsequentstibed that he “wast’personally involved”

with this Court’s order regarding the pressron and the producn of the Montgomery

materials and that he did theecall having any discussion tvianyone about the order.

(Id. 71 354-55see also Doc. 1417 at Tr. 158@Chief Deputy Sherign’s assumption that
Sheriff Arpaio intended to diegate to him the production of the Montgomery materialg

There is probable cause to believe tihat Sheriff intentionidy failed to produce

all of the documents he had in response i®@ourt’'s order. Specifically, at the time the

Court issued the above ordéhe Sheriff knew that Montgomery had given the MCSO
hard drives that Montgomery claimed to be thaster database of records that he |
supposedly purloined from the &I (Doc. 1677 1 353; Dod.455 at Tr. R64; Doc. 1457
at Tr. 2331-32; Doc. 1458 at Tr. 2561-63[p reveal those hardrives would have
revealed that they did not caimt the materials that Montgomery had described. It 3
may have called into question some of $hekrpaio’s other ongoing investigative
activities in which he had paered with Montgomery, sucs the alleged illegitimacy of
President Barack Obamarth certificate. $ee Doc. 1677 11 360-68 It would also
reveal that the MCSO actually took possessifjrand intended to use, material that
believed to have been stol from the CIA.

Neither Sheriff Arpaio nor anyone elsethé MCSO disclosed the hard drives
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response to this Court’s order or the Monitatdsequent follow-up ITRs. Only month
later, during the July 2015 site visit, dicetMonitor independently discover the existen
of the hard drives, which had been pladeda locker in theproperty and evidence

department under a Departmental Report nurdbesigned to shieltheir disclosure. I¢

1 356.) This failure to produce the 50 haimves violates this Court’'s April 23, 2015

directive requiring such production. It fher violates orders requiring the Sheriff ar
the MCSO to comply with ladocument requests made Hye Monitor as well as the
directive that the Sheriff cooperate withetMonitor and withhold no information from
him. (Doc. 700 at Tr. 71-73.)

The Sheriff now claims that he “wasmeérsonally involved” in implementing the

Court’'s order. (Doc. 1677 11 354-55.) Tdiecumstances providprobable cause to

believe otherwise. Even if it were asetiBheriff claims, however, the Sheriff still

violated this Court’s orders to personatlyrect the preservatioand production of all
such documents.

3. The Sheriff and ChiefDeputy’s False Testimony

Perjury is a crime. 18 U.S.C. § 1621. iSa false declaration to the court. 1]
U.S.C. 8 1623. Perjury cansal provide a separate basis éocriminal contempt charge
but only when it results in aactual obstruction or attempt at obstruction of justicere
Michael, 326 U.S. 224, 227-28 (1945Fx parte Hudgings, 249 U.S. 378, 383-84
(1919); see also § 401. The law also requires theen false testimony given in a
attempt to obstruct justice maot provide the basis for apsgate criminal contempt
charge unless “from the testimony itself itapparent that there is a refusal to gi
information which in thenature of things theavitness should know.”Collins v. United
States, 269 F.2d 745, 750 {B Cir. 1959).

This Court has found, under the civiastlard of proof, that Sheriff Arpaio ang

Chief Deputy Sheridamntentionally made a number délse statements under oath.

There is also probable cause to believe mhay if not all of the statements were ma

in an attempt to obstruct wninquiry into their furtherwrongdoing or negligence.
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Nevertheless, as expressed above, “the testtig’hether the testiomy was perjurious or

false but whether without the aid of exsio evidence the testimony is ‘so plainl

inconsistent, so manifestly coatlictory, and so espicuously unbelievable as to makeli

apparent from the face of the record itskHt the witness has deliberately concealed
truth and has given answers which are rephe®rm only and which, in substance, af
as useless as a compleefusal to answer.” Collins, 269 F.2d at 750 (9th Cir. 1959
(citation omitted).

Although their testimony isternally inconsistent imany respects, the falsity o
that testimony is best demonstrated by evidence extrinsic to their own testimony,
than “from the testimony itself.”ld. Thus, though the false testimony may provide
potential basis for a criminal prosecution, it cannot be separately charge
contemptuous.

4. Criminal Contempt Charges Are Warranted for Sheriff Arpaio

As has been more extensively set forth by the Court in its Findings of Fact,
1677), Sheriff Arpaio and CHieDeputy Sheridarhave a history of obfuscation an
subversion of this Court’s ordetbat is as old as this & and did not stop after the
themselves became the subgeat civil contempt.

Almost immediately after the Court enteriesloriginal October 2, 2013 injunctive

<

the

e
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rathi
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<<

order, (Doc. 606), the Court had to amemd dupplement the order and enter further

orders because: (Ithe Sheriff refused tacomply in good fah with the order’s
requirement that he engage @ommunity outreach, (Doc. 67@ge also Doc. 1677
19 368, 368 n.13), and (2) the Sheriff ansl tbmmand staff were mischaracterizing tl
content of the order to MCSO deputiasd to the general public, (Doc. 68@e also
Doc. 1677 1 367). Both of these revisiomsreased the duties of the appointed Monit
at the expense of county taxpayers.

Within one month of those revisions etibefendants disclosed to the Court tl
arrest, suicide, and subsequent discowarynisconduct of Deputy Ramon “Charley

Armendariz who had been a significant witness at the trial of the underlying m
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Among other things, the disclosure of Amdariz’'s misconduct eventually resulted in
the determination that: (1)etSheriff had not complied withis discovery obligations in
the underlying action,sée Doc. 1677 1 213-17)2) that MCSO supervisors had long
been aware of Armendariz’'s problematiehavior and misconduct and had npt
appropriately supervised Armendarindamany other deputies; (3) the MCSO was
routinely depriving members of the Plafhtclass of their property and retaining it

without justification; (4) the Sheriff hadone nothing to implement this Court’'s 2011

—h

preliminary injunctive order; and (5) the Sifiewas not investigating the allegations @
misconduct in good faith—espeltyathose that pertained tim or to members of his
command staff.

Sheriff Arpaio and Chief Deputy Shaan intentionally manipulated the
investigations they initiated in respon&ethe misconduct revealed by the Armendatiz
discovery to engineer pre-determined resultd, {1 609-47), to mvent effective
investigations, ifl. 11 424-34), to cause investigpns to be untimely,id. 11 574-83),
and to fail to follow up onappropriate allegationsjd( 1 648-54). Moreover, the
investigations were conducted pursuant to jpegichat discriminated against the Plaintiff
class. (d. 11 509-14.)

Although the Monitor pointedut many investigative dlws early on, they were
never corrected nor evencognized as flaws. Id. 11 655-69.) In fact, it was not until
November 2014 that the MCSinally informed the Court that the videotapes found fin
Armendariz’s garage demonstrated that M@SO had done nothing to implement th|s
Court's December 23, 20dreliminary injunctiorf. Shortly after that discovery, Sheriff
Arpaio and Chief Deputy Sheridan, among othbecame the subjects of civil contempt
proceedings. Thereafter, the Sheriff, Chiz¥puty Sheridan, @ members of their
command staff misstated facts to both the MG®@stigators and those of the Monitar
team. Gee, eg., id. 115, 15 n.4, 337, 517-19.) doiplinary processes were furthe

=

2 The Court had been aware of some atiohs of its preliminary injunction in
making its May 2013 Orderlt did not know until NovembeR014, however, that the
Sheriff had taken no steps to implement that Order.

-9-
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subverted by appointing a biased decision-makiket. {l 439-55, 484—-8pP Despite this
Court’s order that the Sheriff keep the Goupdated on the initiation and completion (¢
the IA investigations, (Doc. 79&t 17), he did not timely aadequately do so. Further
when Sheriff Arpaio and Chief Deputy Shian took the stand during the contem
hearings in April, Septembeand October 2015, they botiave intentionally false
testimony under oath concerning the Montgoyninvestigation and at least sever
MCSO internal affairs operations.

As is discussed above, in the period between their April 2015
September/October 2015 testiny, contrary to the Court's orders to do so, Shel
Arpaio provided no direction to the MCS®@ the preservation and production of th
Montgomery materials and neither her nGhief Deputy Sheridan disclosed thos
materials as ordered. Further, in J@P15, when an adibnal 1459 IDs were
discovered, which included many IDs belongtognembers of the Rintiff class, Chief
Deputy Sheridan conceale¢de IDs from the Moror and ordered that Captain Baile
suspend the relevant IA investigation into them in an attemptadeethis Court’s order
requiring disclosure of that IAand the Monitor's complete ag=to that investigation.
Chief Deputy Sheridathen made misstatements of fdith to the media and to thg
Monitor about his actions.

In the face of the above stonduct, Sheriff Arpaio’s pffered list of the steps he
has taken over the last three years to comjaly this Court’s initialorder falls flat as a
justification for not initiating a criminal contgshhearing. The Motor reports that now,
nearly three years after the promulgation @it tbrder, the Sherifis only in compliance
with 63% of his Phase | obligations and 40%his Phase Il obligations. (Doc. 1759 :
180.) Further, the Monitor nes that “we continue to find supportive, well-intentiong
sworn and civilian persorel in administrative and opéi@n units of MCSO. What is
lacking is the steadfast and unequivocal commant to reform orthe part of MCSO'’s

leadership team—most notably tBkeriff and Chief Deputy.” I¢. at 181.)

The Sheriff promises a new willingnessitoplement this Court’'s orders. (Dod.
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1770.) Such assurances are not new, andritheg proven hollow in the past. When tk
Montgomery misconduct was disclosed, ther8hrepresented in sponse to orders of
this Court that he would prade his full cooperation to thidonitor. (Doc. 700 at Tr. 70—

73.) He has represented that he would condomplete and full IA investigations, that

he would implement and had been fully immplenting this Court’'s order, and that h

would hold persons responsible for their roisguct no matter how high in the office the

investigations took him. I¢. at Tr. 97.) He also proned to personally direct the
preservation and production tife Montgomery documents. (Doc. 1027 at Tr. 650—6
He has done none of these things.

As a result of his previously undiscémsand additional misniduct, the Court has
recently entered supplementary remedial otddrse Sheriff's defiance has been at tf
expense of the Plaintiff class. The renesdiare at the expense of the citizens
Maricopa County. Little to npersonal consequence resultshte Sheriff. As a practical
matter, the County indemnifies its officehalsidor their civil contempt and the count
treasury bears the brunt of the remedy forSheriff's § 1983 violations. While one o
the civil remedies imposed by the Court ¢tesaan independent disciplinary process
impose the MCSO’s own employee disciplindigies in a fair and impartial manner, th
Sheriff is an elected official and not an eoy#e of the Sheriff's of6e. He is thus not
subject to MCSO disciplinary poliay this Court’s civil remedy.

This lack of personal consequence onlgamages his continued non-complianc

Sheriff Arpaio offers tgout
discussed in 2015.” (Doc. 1@ at 11.) As the Court obsed in response to that 201

skin in the game’ consistent with the suggestio

offer, however, payments made the Sheriff that @& funded by the donations of othef

do not provide the Sheriff #h sufficient personal consegnce to deter continueq

misconduct. Further, since the time he mad differ, the Sherriff's civil contempt has

been found to be intentionand the Sheriff has continueddommit acts of obstruction.
To the extent the Sheriff's offecould be considered an offef settlement it should be

evaluated by a prosecuting authority.
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Sheriff Arpaio may be in @rge of the MCSQor the foreseeabliture. In doing
so, he must follow the lawlf this Court had the luxury of merely entering what orde
were necessary to cure a one-time obstrucborf, the Sheriff hd evidenced a genuine
desire to comply with the orders of thisuep it would be a different matter. The Cou
has exhausted all of its other tlneds to obtain compliance.

Therefore, in light of the seriousnesst this Court’s orders and the extensi\
evidence demonstrating the e8ifif's intentional and cainuing non-compliance, the
Court refers Sheriff Joseph M. Arpaio &mother Judge of this Court to determin
whether he should be held in criminal conpgérfor: (1) the viahtion of this Court’s
preliminary injunction of December 23, 2011(2) failing to disclose all documents thg
related to the Montgomery invggation in violation of thisCourt’s specific order enterec
orally on April 23, 2015, (Dacl027 at Tr. 625680), and the Monitor’$ollow-up ITRs
for this material in violation of this @ot's orders requiring compliance with th
Monitor’s requests, (Doc. 606 § 145; DocO7& Tr. 71-73; Doc.95 at 20), and (3) his
intentional failure to cmply with this Court’s order entedteorally on Api 23, 2015 that
he personally direct the peasation and production of the Montgomery records to |
Monitor, (Doc. 1027 at Tr. 625-60).

B. Chief Deputy Sheridan, Captain Bailg, and Michele lafrate Intentionally
Violated Court Orders

Pursuant to numerous Court orders, theS@Cand all of its agents were subject
certain unequivocal and affirrtige obligations of candor, disclosure, and accessibility,
this Court, its appointed Monitor, and tparties, with respedb, among other things,
internal affairs investigations and documentSee(e.g., Doc. 606 1 145-47 (October 2
2013); Doc. 700 at Tr. 71-77 (May 14, 201®oc. 795 at 16—2(November 20, 2014);

3 The County andhe Plaintiffs have extensively getiated in goodaith a system
to reimburse in part some of the victimstloé¢ Sheriff’'s misconductBut, it is extremely
unlikely that all who were deiteed will benefit from this god faith effort. Nor did the
violation of the Court’s orders harm onlyose who were detaindsbyond 20 minutes.
(See, eg.,, Doc. 1677 1 161-63.)Thus, the Sheriff’'s non-compliance created ma
victims who will go uncompensated.
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Doc. 825 at 2 (December 9, 2014); and 881 at 2 (February 12, 2015).) These ordé
were nevertheless intentionally violated tmgmbers of the MCSO’s command staff ar
its agents.

1. Chief Deputy Gerard Sheridan

As this Court has alreadietermined pursuant to a digtandard of proof, Chief
Deputy Sheridan has engaged in misconductofation of his obligations to this Court
the Monitor, and the parties,aluding the following: (1) Cief Deputy Sheridan knew of
this Court's December 2011 giiminary injunction and intentionally disobeyed ted
Doc. 1677 1 1-10, 66-92); (2) Chief Dgp@heridan did not produce the 50 ha
drives of material receivefdlom Montgomery in response this Court’s order; (3) Chief
Deputy Sheridan, after the eeigtiary hearing began, directdtht the discovery of 1459
IDs and the investigation tm them be concealed in part by “suspending” t
investigation and by failing to disclose themd. (19 297-304); (4) Chief Deputy
Sheridan, after his suspsion of the IA investigation o the 1459 IDs, falsely asserte

to the Monitor team that the investigationrdh@ways been open &ar as he had beer

concerned, (Doc. 1465 atr.T1373-74); (5) Chief Deput$heridan twice made false

statements to the Monitor about who oete Chief Trombi to send out MCSO-wids
emails on May 14, 2014, (Dot677 11 226-33); (8Fhief Deputy Sherian intentionally
made a number of false statements undén; d&) Chief Deputy Sheridan manipulate
the MCSO’s own internal affairs investigatiotts subvert a fair investigative proces!
and (8) Chief Deputy Sheridan directed thesmandling of grievances to avoid person
responsibility for granting them. Some or alltbése incidents could be tried as separ
acts of criminal contemptHowever, the Court desires face practical limits on the
charges against Chief Deputy é8idlan so as to avoid anpeasive retrial of all of the

same issues for whichdtCourt has recently entered civil remedies.

Chief Deputy Sheridansaerts that a referral for criminal contempt is not

necessary because the independent authority appointec l§yotirt to investigate anc

mete out appropriate discipline under MCB@icy will likely discipline him for at least
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some of the above misconduct and possiblyother misconduct that would not qualify

as contemptuous. The Coarknowledges this possibility and further acknowledges t

the civil remedies entered in this cas®y provide some deterrence to any future

misconduct by Chief Deputy Sheridan—esplg when accomplished in conjunctior
with a referral to the Arizona Peace Offi&andards and Training Board (“POST").

Nevertheless, Chief Deputy Sheridathie MCSO'’s highest ranking employee. |
number of his acts were attempts to conesallence of miscondtie-either his own or
the MCSO’s—and to evade raspsibility for suchacts. Moreover, the concealmen

violated direct and clear orden$ this Court and indicate a slee by Sheridan to frustrate

a full accounting of the MCSO’s misconduay those in charge—even if the Couf

ultimately became aware of the concealmenissate. In light of the seriousness of th
charges, and the quality tdfe evidence that establishi®m, the possibility of MCSO
discipline and a referral to BT simply do not suffice asufficient remedies. Yet,
because there is some remedy that resulted fr@ evidentiaryhearing that applies to
the Chief Deputy, anddzause the Court does not wishotbige a new Courto retry all
of Chief Deputy Sheridan’s possible cemptuous conduct to determine wheth
criminal contempt is approte, this Court will refer ChifeDeputy Sheridn for only
two of the above acts. Therepobable cause to believe thatibeither the instigator or
one of the main actors imach of these instances, both of which arose after C
Sheridan was already noticed for civil contempt.

Accordingly, as explained below, the @bfinds that there is probable cause

conclude that Chief Deputy Sidain was a main actor in imeonally withholding the 50

Montgomery hard drives from production toetiCourt. It further finds that there i$

probable cause to conclude tlgiteridan was the instigatand perpetrator of a plan tg
conceal from this Court and the Monitor th&59 IDs and the resuli IA investigation
that came to light during the pendencytiué evidentiary hearing on contempt.
a. TheMontgomery Materials
Chief Deputy Sherichn was in Court on April 22015, and he heard this Cou
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order Sheriff Arpaio to personally doe the preservation na production of the
Montgomery materials. Seée generally Doc. 700.) He admitted &b he knew that this

Court had ordered the production of all of Mentgomery materials(Doc. 1417 at Tr.

1595.) He testified that he assumed that Sheriff Arpaio intended to delegate to him tt

production of the Montgomery materialsld.(at Tr. 1589). He also testified that he
fulfilled the assumed assignment by directi@gief Knight to Detective Mackiewicz.
Sheridan testified that heltb Chief Knight that Mackieicz held all of the records
pertaining to the Montgomery investigatior(id. at Tr. 1589, 1595.)

At the time he accepted that assumddghdion, however, Chief Deputy Sheridan
knew that the MCSO was in possession & 59 hard drivefrom Montgomery. $ee,
e.g., id at Tr. 1582-83 (Sheridan té®d to knowing about the 50ard drives as early a$
November 14, 2014, when heceived an email from Mackiegd (Ex. 2531) confirming
that “the vast majority of the informatidhat [Montgomery] gave [the MCSO] on those
50 hard drives was nothing but junk . . . ."He also knew at thigoint that revealing the
contents of the 50 hard drives would prdkiat Montgomery had defrauded the MCSO
and would demonstrate that the MCSO hadnak®d was using materiglbelieved to be
stolen from the CIA. If.) The hard drives had beg@haced in the MCSQO'’s property
room. (Doc. 1677 § 356ee also Doc. 1455 at Tr. 216056 (Lieutenant Seagraves

testified that at least as of May 2015diinduals in her “chain of command” knew thg

—+

the 50 hard drives had been categorizasl “found property” under Detective
Mackiewicz’'s name and placed in tRECSQO’s property and evidence room).)

Despite his knowledge, ChiBeputy Sheridan did notform Chief Knight of the
existence or location of the Jtard drives in directing hirnto comply with this Court’s

order or the Monitor's ITRs. Apparently Detective Mackwcz didn't either. As

~ % As this Court has previously found, auldition to their employment, there are
outside business and persondatienships between Sheridand Mackiewicz that have
resulted in what aggears to be otheordinated misconduct between thentee( eg.,
Doc. 1677 1 7 —8253 Sheriff Arpaioatstd he has gratitude for Detectivie
Mackiewicz. He also had an unusual ancedi reporting reladinship with Detective
Mackiewicz as it pertained tbe Montgomery investigationld, § 370.)
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mentioned above, months later, during the 2015 site visit, the Monitor independentl

discovered the existence of the hard drivethenMCSO’s property and evidence room.

(Doc. 1677 1 356; Doc. 1455 at Tr. 2160-65.)

When the Court discoveredettexistence of the concealbdrd drives together
with the concealed IDs discussed below, it ordered the United States Marshal t
custody of them. (Doc. 16747324.) That evening in media interview, Chief Deputy
Sheridan falsely stated thabbody had ever asked the MC$® the materials that theg
Court had ordered to be dadred to the Marshals.Id; § 325.) This failure to producg
the 50 Montgomery hard drives violated tilsurt’'s April 23, 2015directive requiring
such production. It further @iated orders requiring the &tiff and the MCSO to comply
with all document requests made by the Manés well as the dir¢ige that the Sheriff
and the MCSO cooperate with the Monitor avithhold no information from him. (Doc.
700 at Tr. 71-73.)

b. 1459 IDs and the Related IA Investigation

Since the establishment of the Monitogstthis Court has ordered the Sheriff an

the MCSO to provid the Monitor with all documentsahthe Monitor requested. (Dod.

606 § 145.) Directives focomplete cooperation and rapliance with the Monitor’s
investigations have been repsatin this Court's subsequeatders. (Doc. 795 at 20.
Further, in the May 14, 2014 hearing comieg the Armendariz discoveries, this Cou
personally ordered Sheriff Arppaand Chief Deputy Sheridano fully cooperate with the
Monitor team in their investagions resulting from those discoveries. They agreed ta
so. (Doc. 1677 222; Doc. 700 afr. 71-73, 97.)

In response to these orders, the Sheefjan making two different reports to the

Monitor after May 14, 2014. First, he begeeporting the colleain of video and audio
recordings, and second, aetdirection of the Monitor, hbegan noting and updating th
Monitor on any new IA cases thabae from the May 14 revelations.

This obligation was further memorializéd this Court’s order of November 20
2014. (Doc. 795.) First, that order reqditbe MCSO to makeffamative and detailed
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disclosures to this Court artde Monitor whent opened an IA inv&igation relating to
this lawsuit® (Id. at 18-19.) Second, ¢horder also required that “the Monitor must
necessarily have complete access to Defastamernal affairs imestigations. This
includes familiarity with te manner in which MCSO purssi an investigation—be it
criminal or administrative in nature—thevastigation’s initial and continuing scope in
light of the information thenvestigation uncovers, the penfitance of the investigations
and the kind of discipline—if any—ultiately imposed at its conclusion.ld(at 17.) A

follow-up order repeated this requiremeafter Ms. lafrate, attmey for the MCSO,
objected to it. (Doc. 825 at)1Third, the order requireddahMCSO fully cooperate with
the Monitor in his investigtions. (Doc. 795 at 20.).

Although the MCSO'’s investigations intlee matters arising from the Armendariz
discoveries were flawed, they did minimaflgnfirm that MCSO deputies took IDs an
other items of personal property from membarshe Plaintiff class without a basis fo[j
doing so. Such previously undisclosed 83, their extent, anthe adequacy of the

MCSO'’s investigation into such misconductreieelevant to the harm inflicted on th

(4]

Plaintiff class and the requisite appropriatamedies, thus they became one of the
principal topics of the evidentiary hearing.

On February 12, 2015, this Court grahtaintiffs’ request and entered an ord

D

requiring the MCSO to produce “[c]opies of identification docnteeseized by MCSO
personnel from apparent members of the Rfai€lass” by the end of February 2015.
(Doc. 881 at 2.)

In April 2015, the MCSO sent out a Himg board requiring its personnel to turp

in such IDs. $ee, eg., Doc. 1465 at Tr. 1243-46, 1375, Ex. 2065.) Between the time

that this Court had ordered such disclosarEebruary, and beforguly 2015 the MCSO
had informed the Monitoof the opening of five IA cases relating to the discovery|of
additional caches of IDwithin the MCSO.

_ > The Court's December 9, 2014 clarificat order further made clear that the
information had to be providedbt only to the Court and tthe Monitor, butalso to the
Plaintiffs and the United Statédtorney. (Doc. 825 at 2.)
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In the middle of the evidentiary hearingpy July 7, 2015, Captain Bailey becan
aware that an additional 149®s had been turned intproperty and evidence fof
destruction by Sergeant KnapfDoc. 1677 11 295-97.) Bailey began an internal aff
investigation into the IDsn that same day and assigned it IA #2015-51dl. ] 297—
98.)

On that same day, Bailey also repdrtee discovery to Chief Deputy Sheridan

who asked him to ascertain some facts aliba IDs. (Doc. 1498 at Tr. 3861-62
Bailey quickly ascertained artdld Sheridan thathe IDs were ga#tred by Knapp from
the destruction bin in property andigence between 2008nd 2010. (Doc. 146at Tr.
1347.)

When Chief Deputy Sheriddearned of the discovery tiie 1459 IDs, he did not
disclose them to the Monitor or the partiegemthough he knew & the Monitor and the
parties would want to know of their existencdle testified that while he is not ai
alarmist, even he was alarmed by the discowéso many IDs. He believed the Monitg
team would “overreact and create a huge problémhiey were inforned of the existence
of the IDs. (Doc. 1465 atrT1363-64, 1367.) He also tesd that he did not want tg
replicate the investigations that the MG had undertaken with respect to th
Armendariz IDs. Id.) He, therefore, ordered Capt&ailey to suspend the investigatio
into the 1459 IDs. I¢l. at 1347.) In doing so, and in not disclosing the opening or t
suspension of the investigati to the Monitor, he violated the terms of this Court
November 20 orders, and pides probable cause to believe that he knowingly &
intentionally did so. He lew these orders required ceogtion, the provision of
information that IA investigations be affiatively disclosed, that the Monitor be give
complete access to such investigations, aatlahy concern aboutéhMonitor’s right of
access be decided by the Coutd. &t Tr. 1378-81.)

In addition, wherthe 1459 IDs were diswered, Sheridan knewf this Court’s
February 2015 orders that the MCSO must produce IDs that belonged to ap
members of the Plaintiff classld( at Tr. 1347-48.)Both Bailey and Sheridan realizes
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that because the IDs were taken from thepprty room, they were likely seized during

MCSO operations. (Doc. 1677 11 299-3080.3 And within a few days of their
discovery, Sheridan knew that approximately 30% of the 1459 IDs had Hisy
surnames. (Doc. 1465 atr.T1357-58.) By that time $hdan had concern tha
disclosure would be requiredDoc. 1677  340; Doc. 146&4 Tr. 1353.) He thereaftel
consulted with Ms. lafrate tdetermine whether there was a way to avoid disclosing
IDs to the Monitor.

The Monitor scheduled a week-long qudytesite visit two weeks later during the
week of July 20-24, 20150n July 17, the Frady before the site visit, Ms. lafrate held
meeting with the PSB staff to rehearse answermuestions that they might receive fro
the Monitor during the site visit. Chief pety Sheridan and Caph Bailey were at the
meeting.

At the meeting, Lieutenant Seagrayevho knew of tB 1459 IDs, asked

Ms. lafrate what they shouldo if the Monitor asked @t whether any new IDs were

found. Ms. lafrate insticted those present that the PSt#®uld not disclse the existence
of the IDs to the Monitoream because she did not believe that the MCSO was reql
to disclose the IDs pursuant tios Court’s orders and planned to do further research
the matter. (Doc. 1455 at Tr. 2239-40;cdDd677 1 310.) ChieDeputy Sheridan
testified that he had no recolten of such instruction. (Dod465 at Tr. 133.) Captain
Bailey likewise testified that such instructiom aiot occur in this general meeting. (Do
1498 at Tr. 3867.) Although, Captain Bailgysubsequent briefing argues that it d
occur based on the testimony a@agraves. (Doc. 1750 at 4).

Sheridan and Bailey botbstified that, after the meeting, Ms. lafrate had anot

meeting with them at wibh she instructed them that it uld be premature to disclose the

ID’s voluntarily during the Monitor'ssite visit the following weeR. (Doc. 1465 at Tr.
1356; Doc. 1498 at Tr. 3867). Sheridan absstified that at thisneeting Bailey asked

_ ® Bailey’s testimony to this effect is undat by his later teshony that he never
discussed any potential questions by the fbonteam with Ms. I&ate prior to the
meeting on July 20th. (Do&498 at Tr. 3868, 3871.)
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Ms. lafrate how he should answer if he wagclly asked about th®s by the Monitor.

Sheridan testified that Ms. lateainstructed Bailey that in b a case he was to go ahead

and tell the Monitor about them. (Dot465 at Tr. 1356-57). Bailey contradict
Sheridan’s testimony in this respect. (Dd498 at Tr. 3868, 3&.) In fact, Bailey
testified that he never discussed with Nédrate any potential questions by the Monitg
team prior to the meeiy on July 20. (Doc.408 at Tr. 3868, 3871.)

On the 20th, the followingylonday, Ms. lafrate and member of the PSB met w
members of the Monitor teamDuring the course of the emting, Chief Kiyler of the
Monitor team asked whether any new IDs had been fouBdptain Bailey untruthfully
answered no. Both CaptainilBy and Lieutenant Seagravesstified that he gave this
answer upon the instruction bfs. lafrate who was present the meeting. (Doc. 1677
19 314-18.)

When, two days later, the existence @& tBs was disclosed the Monitor, Chief
Deputy Sheridan testified that Captain Bgikexpressed his concern that his previo
answer to the Monitoregarding the IDs would appear untruttful.Chief Deputy

Sheridan testified however that he told Bgithat he was not concerned that it would

appear as if the MCSO had sought to cohtteaidentifications because Captain Bailg
was following the advice of Ms. lafrate, aMk. lafrate had not dten back to Chief
Deputy Sheridan yet on whethiiere was even any ligpation at all to disclose the IDs
(Doc. 1465 at Tr. 1359-60.)

When the Court discoverdtle existence of the concealed IDs and the conces
hard drives, it ordered the United Statesrdhal to take custody of them. (Doc. 167
1 324.) That evening in a media intervieBhief Deputy Sheridamalsely stated that
nobody had ever asked the KO for the material that the Court had ordered to &
delivered to the Marshals.ld( § 325.) Thereafter, Sheridatso falsely stated in an

’ Captain Bailey testified that the qties was whether there were any othi

pending investigations regarding identificas. (Doc. 1498 at 3869.) As will be

explained below, regardless of the diees Bailey’'s answer was untruthful.
® Captain Bailey also deniesigh (Doc. 1498 at Tr. 3875.)
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interview to a member of & Monitor team that as far as he was concerned
investigation into the 1459 IDs had alwaysen open. In hisubsequent courtroom
testimony, however, he acknowledged thee had ordered the suspension of t
investigation into the IDs; nevertheless, emhconfronted withhis statement to the
Monitor that the investigation had always bemen, he asserted that he only meant
partially suspend the investigation into the IDs and Captain Bailey must
misunderstood him. As this Court has pregig found under a civil standard of proo
this testimony is not credibleld( 11 337-39.)

Chief Deputy Sheridan asserts thatdm not act willfully because his counsel—
Ms. lafrate—had given him advice that it wdude premature to disclose the existence
the IDs to the Mortor until she goback to him. There are Hast three problems with
this argument.

First, “[a]lthough a defendd's good faith belief thahe is complying with the
order of the court may preveatfinding of willfulness, goodaith reliance on the advice
of counsel to disobey @ourt order will not.” United States v. Armstrong, 781 F.2d 700,
706 (9th Cir. 1986) (fotnote omitted). InArmstrong, it was not contested tha

Armstrong relied on the advice of his counseaitthe did not have to testify before the

grand jury. Nevertheless, he was persgnalivare of the court’s order that he wa
required to do so, and there was no evidenat lik believed that his refusal to testi
complied with the court’s ordend. at 707. In rejecting a ga faith reliance defense fo
criminal contempt in this circuit, the hth Circuit noted “[i]nlitigation frequently the
client must assume the risk his advisor’s errors.1d. at 706 (quotindgeinert v. United

Sates, 571 F.2d 1105, 1108th Cir. 1978)). Inoted that to hold otherwise would mak
it too easy for parties to avoid punishment fioeir disobedience of court orders wit
which they were familiar by merely receivinige advice of their counsel that they n(
comply. Id. The “critical inquiry is whether theppellants were aware that they wel
disobeying a lawful court order[,]” regdless of the advice of counsdl. at 707. Chief
Deputy Sheridan and CaptaBailey’s counsel citénited Sates v. Shyder, 428 F.2d 520
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(9th Cir. 1970)for the proposition that “a party malefend against criminal contempt o
the basis of good faith reliance upon #uyvice of counsel.” (Doc. 1745 at 2&g also
Doc. 1750 at 7, 9-10.) Thesre incorrect statementstbe law when th parties were
aware, like the parties are here, of the taarders being violated. In making thi
erroneous assertion, counsel not only fails to Atestrong, they also misstate theg
holding of Shyder itself. Shyder states that the advice obunsel “is no defense” to g
contempt chargeShyder, 428 F.2d at 522.

As Armstrong explains, the relevant questionwtether Sheridahad a good faith
belief that he was complying witime order of this CourtArmstrong, 781 F.2d at 706.
Here, there is probable cause to believe @Gtaef Deputy Sheridadid not have such a
belief despite any advice he may have received from counsel. He admitted that wh
1459 IDs were discovered he was aware of @uosrt’'s order that such IDs needed to |
disclosed. He knew that thies were taken from the desttion bin during the years thaf
the MCSO was conducting immigration erdement operations. He also knew af
reported to Ms. lafrate shortly thereafteatttB0% of the IDs were of persons wit
Hispanic surnames. (Doc. 1465 Tr. 1357.) He knew #t the MCSO had previously
disclosed to the Monitothat it had initiated other septgalA investigations into a
number of IDs found under similar circumstas. He was also ane that the IDs and
the MCSO's failure to adequatelyvestigate them were relevaopics in the evidentiary
hearing—this Court had questioned him oalslDs during the initieround of testimony
in April 2015. He also admitted that heotlght there was a likelihood that he had
disclose the IDs. (Doc. 1677340; Doc. 1465 at Tr. 1353 Finally, Sheridan knew of
this Court’s orders requiring the MCSO tedbse IA investigatins to the Monitor and
to grant the Monitor full acceds such investigations; haso knew that the Court haq
outlined a way for the MCSO tdispute the Monitor’'s righio access investigations an
documents. Nevertheless, tiiel not disclose the IDs artee did not follow the Court’'s
procedures for contesting the Monitor’s access to them.

Chief Deputy Sheridan’s testimony is rife with contradictions. He testified thg

-22 -

=}

[92)

!

ent

DE

nd

to

)

t he




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

always intended to disclose the 1459 IDghHe Monitor team, yet after suspending the

investigation into the IDs, he consultedtiwMs. lafrate on whéier the MCSO had to
disclose the IDs at all. Hestified that he only wanted withhold knowlelge of the IDs
from the Monitor team until he could g#te full and straight story, (Doc. 14&& Tr.

1349, 1363-64), yet he order€aptain Bailey to suspend thesestigation into the 1Ds
and acknowledged that an irstiggation would have beendlway to get the whole story
before disclosing thiDs to the Monitors,ifl. at Tr. 1349). He gee multiple incongruent

accounts of whether the investiiga was open osuspended.

Under such circumstances, regardleshai Ms. lafrate advised Sheridan, thefe

is probable cause to believeathSheridan did not have aad faith belief that he was
complying withthis Court’'s orders in withholdinthe existence of #1459 IDs or the
investigation into tam from the Monitor.Armstrong, 781 F.2d at 706.

Second, in reaction to leang about the 1459 IDs arble IA investigation into
them, Chief Deputy Sheridan ordered Captaley to suspend th&A investigation.
Although he admits that h@as aware of this Coust’November 20, 2014 Orderd.(at

Tr. 1378-81), his suspension oétimvestigation further demonstrated his awareness of at

least this Court’s orders that: (1) the make affirmative and detailed disclosur

1%

about any investigations relagj to this lawsuit once the instigation began, and (2) thatt
the Monitor be given complete access toM@SO internal affairs operations to asseps
“the manner in which MCSO purss an investigation[,] . the investigation’s initial and
continuing scope in light of the informatidhe investigation urmwers, the performance
of the investigations, and the kind ofsdipline—if any—ultimately imposed at itg

conclusion.” (Doc. 795 at 17.)

S

S

The suspension of the investigation—when its existence required affirmative

disclosure and complete accésshe Monitor—provides pbable cause to believe that

Sheridan’s noncompliance was intentionkle ordered the suspension before consulting

with Ms. lafrate. Likewise, the fact théie changed his story multiple times as fo

whether the investigation was suspendallyays open, or partially suspended bu
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misunderstood by Captain Bailey, providesHtartprobable cause of his intent to viola
court orders. Although this bears on CHifputy Sheridan’s crauaility, as this Court
has previously discussed, Sidan’s suspension of the irstggation does not in any way
prevent his court-ordered obligation to repbdnd give the Monitor complete access
it.”

Third, Ms. lafrate, who did not otherwisestify at the evidentiary hearing, ha
denied to the Court that she gave angtruction to anybody at the MCSO to ndg
voluntarily disclose the existena# the IDs to the Monitor. See Doc. 1194 at Tr. 16
(“MS. IAFRATE: [W]e did not lie to the mators or keep that firm the monitors. . . .
THE COURT: Well, let me &syou, are you aware that any instruction was given
MCSO that they were not teolunteer that informationMS IAFRATE: No, and any
further conversation is privileged.”), 29.)

There is probable cause to believe tiGdtief Deputy Shedan intentionally
violated multiple orders of th Court in not disclosing 11459 IDs to the Monitor, in
suspending the IA investigationto the 1459 IDs, in failing toeport the investigation to
the Monitor and this Court, and in failing tpve the Monitor coplete access to 1A
#2015-511.Accordingly, the Court refers Chief DegusSheridan to another Judge of th
Court to determine whether he should bé&lhe criminal contempt for concealing thg
1459 IDs, and the PSB'’s investigation intogh IDs, from the parties and the Monitor.

2. Captain Steve R. Bailey

Captain Bailey initiated an investigai into the 1459 IDson July 7, 2015.
Within a few days thereafter, he suspendee investigation orthe orders of Chief
Deputy Sheridan. He neverluatarily disclosed the existea of the 1459 IDs or the 1A
investigation into them to éhMonitor. Suspending the investigation did not change

obligation to disclose it. The MCSO was reegdito disclose thavestigation because i

® By suspending the investigation, he neitislosed it nor terminated it. He anfl

Bailey both testified that the investigatiavould have been %ened and completed
later.” Although, even had he closed the November 20, order still required
complete disclosure of its opening, clustons, and closure. (Doc. 1677 § 336.)
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was an investigation, (Doc. 1677 § 344), it was undertakeén{ 333), and it was still
pending and Bailey intended to compldtevhen the time was appropriated.( 335).
Bailey acknowledged inmther context that just becausgestigators hé suspended an

IA investigation, the investigation still essted and they could not fail to report it

92)

existence to the PSB.Id( 1 342 n.11.) Such attemptsdifuscation are precisely why
the Court had given the Monitor completecegs to the investijans to determine,
among other things, “the manner in whithCSO pursues an investigation—be |t
criminal or administrative in nature—thevastigation’s initial and continuing scope in
light of the information thenvestigation uncovers, the pemgance of the investigations
and the kind of discipline—iany—ultimately imposed at itsonclusion.” (Doc. 795 at
17.)

Further, on July 20, 2015, Captain Byilgave a knowing and false response |to
the Monitor concerning the exence of the IDs or an ingggation intothem. There
were, as he well knew, 1459 IDisat had been found. Thenere orders that he knew
required him to identify and ge the Monitor the documentise Monitor requested.Se
Doc 606 1 145; Doc. 795 at 20.)

Captain Bailey knew the requirements of @surt’'s orders when he misstated the
facts to the Monitor. I¢.  348; Doc. 1498 at Tr. 3872He understood that the MCSQ
was to comply wh the Monitor, (Doc. 498 at Tr. 3873), he knewon July 20th that he
could not unilaterally withhold formation from tle Monitor, (d. at Tr. 3874), and he
knew that he had a duty afandor towards the Monitor,d( at Tr. 3874-75).
Nevertheless, he gave thatruthful response. Thus, he cannot establish a good faith
defense against contempt even assuming Mmet lafrate advised him to make sugh
misstatements. Advice of counsel in theseumstances does not constitute a defense to
a criminal contempt chargeSee, eg., Armstrong, 781 F.2d at 706.Captain Bailey
asserts that it can. (Dot750 at 7, 9-10.) While therg evidence to believe that Ms,
lafrate gave him such counsel—his testimonyhat effect is gpported by Lieutenant

Seagraves—NMs. lafrate denies it, and herestant is at least indictly supported by
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Chief Deputy Sheridan’s testimony that lafreadvised Bailey to disclose the IDs |f
directly asked about then{Doc. 1465 aflr. 1356-57).

As are all of the othgpotential contemnors here, |@ain Bailey is entitled to a
full and fair hearing on this matter. T® sure, he was under the command of Chief
Deputy Sheridan. But his tentional misstatements toetiMonitor were serious ang
obstructive acts taken in his capacity as @aptain of the PS&hen the MCSO was
under a civil rights remedies order that requiidesclosure. There is little doubt that he
made the untrue statements, and little doubtttednew that it was wrong to do so when
he made the statements that he did.

If Chief Deputy Sheridan i be believed, Captain Bailey asked Ms. lafrate,|in

their July 17 meeting, what rshould do if he was askeddaect question about the IDs,

U

and received the response thasheuld disclose them. If M&afrate’s statements to the
Court are to be believed, she never dire@adey to hide anything from the Monitor
Further Chief Deputy Sheridatestified that Bailey vited him when the IDs were
disclosed and was concerned about the raatiins of his untruthful response to the
Monitor. Although Captain Bailey denies afl these assertionkjs own positions and

testimony have been at least arguably incoesison important points. Thus the charg

D
2}

are serious and the evidence of them conalder They deserve tee the subject of a
criminal contempt hearing where Captddailey can be fully heard on the mattey.
Accordingly, the Court refers Captain Baileyaonother Judge of this Court to determine
whether he should be held in criminal conpgrfor his intentional misstatements to the
Monitor regarding the existence amyeéstigation into the 1459 IDs.

3. Michelle M. lafrate

When Ms. lafrate assumed the representatib the Sheriff inthis matter, the
MCSO was under a decree that required thatisclose information to the Monitor
concerning IA investigations that the MCS3fdertook, and that the Monitor be given
complete access to such intigations. It was required toooperate fully with the

Monitor in his investigations and other@jsand provide him ith all documents he
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requested. Further, the Court had provide@hmaaisms for the Sheriff to challenge th
right of the Monitor to partglar documents or investigatis, but required that in doing
so the Sheriff identify those doments or investigations.

Chief Deputy Sheridan, (Doc. 1465Tat 1355-56), CaptaiBailey (Doc. 1498 at
Tr. 3868, 3932-34), anldeutenant Seagraves, (Doc. 14&85Tr. 2168-69), all testified
that Ms. lafrate told them oduly 17 that they shouldot voluntarily disclose the
existence of the 1459 IDs toethMonitor should tay come up during the site visit
Captain Bailey and Lieutenar@eagraves further testifiedathin their July 20, 2015

meeting with the Monitor, Ms. lafrate instted Captain Bailey to give an untruthfu

e

answer to a Monitor's quésn about the 1459 IDs. However, Captain Bailey and

Lieutenant Seagraves disagree about whaaitheal question was. Lieutenant Seagrav
testified that the question was somethingthie effect of whether new IDs had bes
found® (Doc. 1455 at Tr. 2171-74.) CaptaBailey testified that the question wa
whether there were any pendiimyestigations concerning 10S. (Doc. 1498 at Tr.
3935-36.)

Ms. lafrate was aware that in resporeethe above orders and the Monitor
instruction, (Doc. 606 1 145, 147; Doc. 7&0Tr. 71-73; Doc 795 at 20), the Sheri
was obligated to disclosdl mew IDs found athe MCSO. She persally made such
disclosures on behalf of the Sheriff beginning in December 208e&, €9., Doc. 827.)
Between this Court’s February 2015 discovergler and July 2015he apparently made
such disclosure to the Mitar at least five times.

For the reasons stated abovo the extent Ms. lafradvised the MCSO to not
disclose the 1459 IDs, she wiasviolation of this Court’s orders. Advising a client t
violate a Court’'s orders quabk as criminal contemptShyder, 428 F.2d at 523 (“Here,

the advice, if given at all was disobey the court’s order. Wwave held in such a cas

1% This is consistent with the descripii of the question madey the Monitor at
the Court’s July 24 hearingSde Doc. 1194 at Tr. 7-8.)

! This is more consistemtith the description of th%uestion made by Ms. lafrate

at the Court’s July 24 hearingSeg Doc. 1194 af’r. 16-17.
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that the attorney is also in contempt.”) (citation omitted).

Further, according to this Court’s dars, the MCSO could only withholg
documents requested by the Monitor basedaotiaim that they were subject to th
attorney-client privilege. (Do®06 q 146.) To make suehclaim, however, the MCSQO
was obliged to identify hose documents to the parties and the Monitor and t
demonstrate why the docunterwere privileged. 1¢.) There is no claim that the 145¢
IDs are privileged. Instructing her clientsrtosstate the truth about the existence of t
IDs not only violated this Court’'s ordetbat the Monitor receive all the documen
requested, but also violatéde prescribed way in whicthe MCSO was to dispute the
Monitor’s right to access documents.

To the extent that she advised MC$@rsonnel not to Vontarily disclose
information to the Monitor, gh also violated Court orders that required the PSB
affirmatively disclose its investigations, ¢b. 795 at 18), and praleé the Monitor with
full access to themjd. at 17-18 (“[T]he Monitor must necessarily have complete acq
to Defendant’s internal affairs investifions.”); Doc. 825 at 1 (same)).

Ms. lafrate was aware of this Courttequirement that IA investigations b
disclosed by content, subject, and numtmerthe Court at their initiation. She ha
complied with this requirenme a number of times. Sge, e.g., Docs. 814, 830, 848, 852
874.) And she personally informed the mtor of the opening of five new IA

investigations involving foundDs at MCSO between thiSourt's February 2015 ordel

and July 2015. She was made aware by @&aBailey that he had opened a new [A

investigation with respect tthe 1459 IDs. (Doc. 1498 at Tr.3868.) They were,
admittedly, discussing the nesteof those investigations,ide from the 1459Ds, in the
July 20, 2015 meeting.Se, e.g., Doc. 1194 at Tr. 16-17.)

She also violated the prescribed waywhich the MCSOwas to dispute the
Monitor’s right to oversee any PSB investigati To appropriatelgontest the Monitor’s
right to have complete accessao IA investigation, the ME8O had to first identify the

targets and subject matter of the investigatjcand then the MCSO had to demonstr3

-28 -

hen

he

[S

174

to

€Sss

1%

ate




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

that the investigation bore no relation to tlassuit. (Doc. 795 at 21; Doc. 825 at 1-2.)

These requirements were $erth in this Court’'s November 20, 2014 order. Ms.

lafrate was aware of this Order. When teurt invited objections to it, Ms. lafrate

specifically objected to the provision thaetiMonitor be given full access to all IA

investigations. In response to Ms. lafratetgection, the Court made clear that it would

continue to require that the MCSO give Menitor complete acceds all investigations

so that the Monitor could ingendently determine which onapplied to the members of

the Plaintiff class or their rights. Neverkbgs, the Court modified the order to enhance

the Sheriff’'s ability to object ithe Monitor asserted the rigtd oversee internal affairs
matters that the Sheriff believed be unrelated to this lawsdft. (Doc. 817 at Tr. 7-9.)
Ms. lafrate indicated that she falithis solution acceptableld(at Tr. 9.) Her directions
to her clients not to disclose such investigagichowever, were in viation of this order.
Further, Ms. lafrate’s direction to speigtentional untruthgo the Monitor were
contemptuous not only because she advisedliet to violate this Court’s orders bu
also because such untruthfulness concealed that violation. Such conduct no

gualifies as contemptuousge, e.g., Clark v. United Sates, 289 U.S. 1, 11-12 (1933

(“Deceit by an attorney may be punished asoatempt if the deceit is an abuse of the

functions of [her] office . . . and that ap&mm its punishable quality if it had been the

121n that December 9, 2015agification, the Court noted:

[T]he ‘Monitor must necessarily haw®mplete access to Defendants’
internal affairs investigations.’ ...Defendants are further authorized
to file objections with the Courif and when they dispute the
Monitor’'s involvement in particalr investigative processes as
bearing no relation to the Miar's evaluation of whether the
Professional Standards Bureau is operating in compliance with the
Supplemental Permanent Injunctian other Orders of this Court
(e.g., Docs. 606, 670), or as othase exceeding the power vested in
the Monitor by the Court or unrelatedRtaintiffs claims. In its brief,
Defendants must identify the corties investigation by its assigned
administrative number, and explain the irrelevancy of the Monitor’s
inquiry to the issues and conclusionghe underlying lawsuit.

(Doc. 825 at 1-2.)
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act of someone else.”), it further violates number of the Rules of Professional
Responsibility to which Ms. feate is bound. L.R.Civ.P. 83.2(2); A.R.S. Sup. Ct. Rulgs,
Rule 42, Rules of Prof. Conduct, E.R. 1.2 (&vyer shall not counsel a client to engage,
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or assist a client in conduct that the lawlapws is . . . fraudulent.”); E.R. 3.4(a) (“A
lawyer shall not . . . unlawfiyl obstruct another party’s ag=to evidencer unlawfully
. . . conceal a document or other material hgupotential evidentiaryalue. A lawyer
shall not counsel or assist another persodasuch an act.”); E.R3.4(c) (“A lawyer
shall not . . . knowingly disobegn obligation under the rules aftribunal except for an
open refusal based on an assertion that hid wbligation exists.”);E.R. 4.1 (“In the

course of representing a client a lawyealshot knowingly make a false statement of

~—~t+

material fact or law to a third person[.]ER 8.4(c)—(d) (“It is professional miscondug
for a lawyer to: (c) engage in condumvolving dishonety, fraud, deceit or
misrepresentation; (d) engage in conducit tis prejudicial to the administration of

justicel[.]").

In addition to the other ders that this Court had issued, there was no reasonable

basis for Ms. lafrate not to provide the 14&% in response to ih Court’'s February

2015 discovery order. (Doc. 831But, even if there were sl a good faith basis, ther¢

A1”4

IS no justification for her instation to her clients to misrement facts to the Monitor in

v

doing so. Further, Ms. fiaate’s instruction to her cliertb conceal the IDs and/or the
investigation, and to do so dishonestly, sttbags the probable cau$o believe that she
intended to violate this Court’'s ordersdato conceal the ID$rom the parties, the
Monitor, and this Court in regpse to the request made of bg Chief Deputy Sheridan
about whether there was a nessgsto disclose the IDs.

Ms. lafrate makes the point that, whistill representing t# Sheriff in the
evidentiary hearing, she was not called by pasty to testify concerning this matter and
thus had not had an opportunitylte heard. She did of coumnspresent to this Court, in
its July 24, 2015 hearing, that she wasaewvof the 1459 IDs but “we did not lie to

monitors or keep thdtom the monitors.” (Doc. 1194 at Tr. 16.)She further avowed
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that she was not aware of any instructiomegi to the MCSO that they were not {
volunteer information abauhe 1459 IDs. Ifl.) She further represented to this Court th

she was in the Monday meeting and thatrent pending ID investigations werg

discussed but not the 1459 IDdd. @t Tr. 16—-17.) She, of cae, is entitled to be heard,

Based on the testimony reviewed above, howeWere is probable cause to concluc
that Ms. lafrate was not truthful with thiSourt or the Monitor. The allegations @
misconduct against her are serious deskerve an expeditious resolution.

Ms. lafrate filed briefing suggesting thiie appropriate remedy, if any, for he
violations of this Court’s orders was to refer to the state bar for discipline. There

probable cause to conclude not only that Mé.ate intentionally dvised her client to

disobey this Court’s orders, but that she adViser client to be untruthful in doing sq.

There is also probable cause to believe ¥at lafrate fully understood this Court’s

orders and fully intended to assher client in their violation.These are, if found to be
true, serious violations not only of Ms. lakas professional ethical obligations, but g
her obligations to this Coutb not obstruct its orders signed to discover and remed
harms done to the Plaintiffags. Accordingly, while a referral to the state bar may
appropriate given the facts, itasseparate consideration.

The Court, therefore, refers Michele la&ao another Judgef this Court to
determine whether she should beld in criminal contempt for her actions in failing t
disclose the 1459 IDs and/or the invediga concerning them to the Monitor, an
directing her client to misstate factsrasponse to the Monitor’s questioning.

Il. Conclusion and Assigmiment to Another Judge

Pursuant to Rule 42(a)(2) of the FeddRales of Criminal Procedure, the Cour

requests that the United Staf&sorney for District of Ariona, John M. Leonardo, or hi$

designee(s), prosecute this matter. If the n8&ates Attorney declines the appointme

he should so inform the Judge to whom ¢thieninal contempt matters arising from thi

at

e

—

is

D

—

be

X
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S

case are referred, so that an additional assége to a prosecuting attorney may be made

if that Judge deems it approfgea Fed. R. Crim. P. 42(a)(2).
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The Court retains its jusdiction over this civil casand the resulting continued
supervision of the Defendants and directst thnly the criminal contempt proceeding
initiated by this Order be randomly assignedanother Judge with the District of
Arizona.

In light of this Court’s referral, the assighdudge shall deternerand state to the
Defendants the time and place of the triat] alow the Defendants a reasonable time
prepare a defense pussu to Rule 42(a).

IT IS THEREFORE ORDERED that pursuant to Rulé2(a)(1) of the Federal
Rules of Criminal Procedure, the Couefers Sheriff Joseph M. Arpaio, Chief Deput
Gerard Sheridan, Captain Stev@nBailey, and Attorney Mhelle M. lafrate to another

Judge of this Court to detern@invhether they shoulde held in criminal contempt for the

matters detailed above.

IT IS FURTHER ORDERED directing the Clerk of Qart to refer the criminal
contempt proceedings, by random lot, to Arotludge in the District of Arizona.

IT IS FURTHER ORDERED directing the Clerk of Court to promptly notify th¢
United States Attorney fdhe District of Arizonaegarding this Order.

Dated this 19th day of August, 2016.

Honorable G. Murna Snow
United States District Jge
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