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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
JAN E. KRUSKA, No. CV 08-0054-PHX-SMM
MEMORANDUM OF DECISION AND

Plaintiff, ORDER
V.
PERVERTED JUSTICE
FOUNDATION INCORPORATED.
ORG, et. al.,

Defendants.

Before the Court is the Motion to Dismiss, or, in the alternative, Motion for Sum

Judgment (“Motion for Summary Judgment”) filed by Defendants Perverted J

mary

IStice

Foundation Incorporated and Xavier Von Erck (“Defendants”) (Doc. 254, Mot. for Symm.

J.) Defendants’ motion is brought on the grouthds Jan Kruska'’s (“Plaintiff’) failure tq

register her alleged copyrighted material prevents her from bringing an infringement

Actiol

To date, Plaintiff has not filed a response to Defendants’ Motion for Summary Judgnnent

ordered by the Court. (Doc. 257, Ct. Orderfor the reasons that follow, the Court will

grant Defendants’ Motion for Summary Judgment.
I
1

Plaintiff never responded to Defendants’ Motion for Summary Judgment (Dod. 254
Mot. for Summ. J.) that was filed on June 1, 2010. The Court ordered that Plaintiff gubm

a response by August 6, 2010. (Doc. 257, Ct. Order.)
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BACKGROUND

On January 10, 2008, Plaintiff brought suit against Defendants alleging claijms o

intentional infliction of emotional distress, defamation, violation of the Racketeer Influg

eNcec

and Corrupt Organizations statutes (“RICQO”), cyberstalking/cyberharassment, violations ¢

the Digital Millennium Copyright Act (‘DCMA”), and prima facie tort. (Doc. 1, Origir
Comp.) Defendants then filed a Motiommsmiss based upon lack of personal jurisdicti
failure to state a claim, and insufficient service of process. (Doc. 44, Mot. to Dismiss
Court granted Defendants’ Motion to Dismiss for lack of personal jurisdiction, but all
Plaintiff to amend and re-file her complair{Doc. 139, Mem. of Decision and Order.) ¢
January 7, 2009, Plaintifiled an Amended Complaint reasserting claims made in
Original Complaint. (ComparBoc. 1, Original Compl., at 13-19, wifboc. 142, Am.
Compl., at 37-44.) Defendants then filed another Motion to Dismiss (Doc. 147, M
Dismiss), to which the Court found that Plaint#iled to state a claim as to all claims, exc
copyright infringement. (Doc. 184, Ct. Order.)

At a January 11, 2010, Scheduling Conference, Plaintiff admitted that she
registered her photographs or written materials with the United States Copyright ¢
(Doc. 240, Tr., 5:17-20.) The Court allowtek parties to submit motions addressing
effect of Plaintiff's failure to register heopyright on her infringement claim. (Doc. 24
Ct. Order.) In their Motn to Dismiss, Defendants arglu¢hat Plaintiff's remaining
copyright infringement claim against them mhstdismissed due to lack of subject ma
jurisdiction. (Doc. 246, Mot. to Dismiss, 5:11-13.)

After the U.S. Supreme Court held in Reed Elsevier, Inc., v. Muchthetkthe

Copyright Act’s registration requirement is a precondition to filing a copyright infringe
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claim and does not restrict a federal court’s subject-matter jurisdiction with respect ti

infringement suits involving unregistered works, Defendants filed a Supplement in ag

Iditiol

to their Motion to Dismiss. 130 S.Ct. 1237 (2010) (Doc. 249, Supplemental Mem.)

Defendants’ Supplement shifted their Motion to Dismiss argument from one groun

subject matter jurisdiction to one based on the statute itselfa(2k4.) The Court denig
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Defendants’ Motion to Dismiss based upon subject matter jurisdiction because amgle tin

was not afforded to Plaintiff to respond to Defendants’ new argument presented i

Supplement. (Doc. 252, Ct. Order, 6:23-25; 7:1-3.) The Court advised Defendant

n the

5 that

new motion based upon Plaintiff's failure to register her copyright would be considered. (Id

at 7:3-5.) The Court now considers Defendants’ Motion for Summary Judgment. (Do
Mot. for Summ. J.)
STANDARD OF REVIEW

25¢

[

A court must grant summary judgment if the pleadings and supporting docuiments

viewed in the light most favable to the nonmoving party, “show that there is no gen

Line

Issue as to any material fact and that the moving party is entitled to judgment as a matter

law.” Fed. R. Civ. P. 56(c); sgeelotex Corp. v. Catretd77 U.S. 317, 322-23 (1986);

Jesinger v. Nevada Fed. Credit Uni@d F.3d 1127, 1130 (9th Cir. 1994). Substantive

determines which facts are material. @eelerson v. Liberty Lobby477 U.S. 242, 248

(1986);_see alsdesinger24 F.3d at 1130. “Only disputes over facts that might affec

law

[ the

outcome of the suit under the governing law will properly preclude the entry of sumhman

judgment.” _Anderson477 U.S. at 248. The dispute must also be genuine, that i

5, the

evidence must be “such that a reasonable jury could return a verdict for the nonmovir

party.” Id, seelesinger24 F.3d at 1130.

A principal purpose of summary judgment is “to isolate and dispose of fac
unsupported claims.”__Celoted77 U.S. at 323-24. Summary judgment is approp
against a party who “fails to make a showsgficient to establish the existence of

element essential to that party's case, and on which that party will bear the burden

at trial.” 1d. at 322;_see als@itadel Holding Corp. v. Rover26 F.3d 960, 964 (9th Ci.

ually
iate
an

Df prc

1994). The moving party need not disprove matters on which the opponent has theg burd

of proof at trial. _Se€elotex 477 U.S. at 323-24. The party opposing summary judgment

need not produce evidence “in a form that would be admissible at trial in order to
summary judgment.” Idat 324. However, the nonmovant “may not rest upon the

allegations or denials of [the party's] pleadirg# . . . must set forth specific facts show
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that there is a genuine issue for trial.” Fed. R. Civ. P. 56(eMaesishita Elec. Indus. Cqa.

Ltd. v.Zenith Radio Corp.475 U.S. 574, 585-88 (198@Brinson v. Linda Rose Join
Venture 53 F.3d 1044, 1049 (9th Cir. 1995).
DISCUSSION

Defendants contend that Plaintiff's failure to register is fatal to her claim unds

—+

br the

Copyright Act. (Doc. 254, Mot. for Summ. J., at 4:19-20.) Defendants point out tha

“Section 411(a)'s registration requirement is a precondition to filing a [copy
infringement] claim,” and therefore Plaintiff’'s infringement claim should be dismissed

at 4:8-10) (citing Reed Elseviet30 S.Ct. at 1241).

Section 411(a) provides that “no civil action for infringement of the copyright in
United States work shall be instituted until...registration of the copyright holder’s clai
been made...” 17 U.S.C. § 411(a). Regisiratf a copyright, for purposes of bringing
infringement action, has been debated as occurring upon receipt of the copyright
registration application or upon the Copyright Office’s issuance of a registration certi

Arecent Ninth Circuit opinion, Cosmetdeas, Inc. v. IAC/InteractiveCoreld that

receipt of a complete application by the Copyright Office satisfied the Copyright
registration requirement for bringing an infringement action. 606 F.3d 612, 621 (91
2010). Plaintiff never submitted a copyright registration application to the Copyright ¢

prior to filing her infringement claim, thus, registration never occurred.

right
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Furthermore, Plaintiff admitted that she has never registered any of her photograpl

or written materials with the United Sta@epyright Office. (Doc. 240, Tr., at 5:17-20

Even if Plaintiff submits a completed application to the Copyright Office now,

)

her

infringement claim still fails on the grounds that “Copyright registration...is a prereq{risite
h

to a suit based on a copyright.” Kodadek v. MTV Networks, is2 F.3d 1209, 1211 (9
Cir. 1998);_see alsbeicester v. Warner Bra232 F.3d 1212, 1235 (9th Cir. 2000) ( “Th

’The Court previously took judicial notice of an excerpt from the transcript g
January 11, 2010 Preliminary Pretrial Conference. (Doc. 252, Ct. Order, 3:19-26; 4
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Copyright Act requires registration of all ‘United States work[s]" as a prerequisite

copyright infringement action.”); S.0.S., Inc v. Payday,,l1886 F.2d 1081, 1085 (9th Ci

1989) (“Registration is not a prerequisite tea#id copyright, although it is a prerequisite

for a
r.

to

suit.”). Since the Copyright Act “requires copyright holders to register their works before

suing for copyright infringement,” Plaintiff has not fulfilled the registration “precondition

of Section 411(a), and thus, her copyrigHtingement claim cannot be brought agai
Defendants. Reed Elsevidr30 S.Ct. at 1241.
CONCLUSION

Plaintiff's copyright infringemat claim must be dismissed because Plaintiff conce

her failure to register her photographs antdtem works prior to the filing of the copyrigh

nst

rded
Nt

infringement action. Under Section 411(a), registration must be made prior to bringing

copyright infringement action.
Accordingly,
IT ISHEREBY ORDERED that Defendants’ Motion for Summary Judgmé

against Plaintiff's copyright infringement claim@RANTED. (Doc. 254, Mot. for Summ.

J)

IT IS FURTHER ORDERED that Defendants Perverted Justice Foundation

Incorporated and Xavier Von Erck are dismissed from the suit.

DATED this 9" day of August, 2010.

" J e e )
Stephen M. McNamee
United States District Judge




