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Craig A. Marvinney, 0004951 (OH)
JTohn M. Skeriotis, 0069263 (OH)
Jill A. Bautista, 0075560 (OH)
BROUSE MCDOWELL
388 S. Main Street, Suite 500
Akron, Ohio 44311-4407
Telephone: 330-535-3711
Facsimile: 330-253-8601
Email: cmarvinnev@brouse.com,
iskeriotis(cdbrouse.com,
ibautista(@brouse.com
Admitted pro hac vice

Deonald L. Myles, Jr., 007464 (AZ
JONES, SKELTON & HOCHULIL P.L.C.
2901 N. Central Ave., Suite 800

Phoenix, Arizona 85012

Telephone: 602-263-1700

Facsimile: 602-263-1784

Email: dmyles@jshfirm.com

Attorneys for Defendant/Counterclaimant
Midwest Industrial Supply, Inc.

UNITED STATES DISTRICT COURT
IN AND FOR THE DISTRICT OF ARIZONA

SOILWORKS, LLC, an Arizona NO.: 2:06-CV-2141-DGC
corporation,
Plaintiff / Counterdefendant /
Counterclaimant,
v,
MIDWEST INDUSTRIAL SUPPLY, DECLARATION OF ROBERT
INC., an Ohio corporation authorized to do | VITALE IN SUPPORT OF
business in Arizona, MIDWEST INDUSTRIAL SUPPLY,
INC.’S OPPOSITION TO
Defendant / Counterclaimant / SOILWORKS’ MOTION FOR
Counterdefendant. SUMMARY JUDGMENT
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1, Robert Vitale having personal knowledge of the facts stated herein, and being of
legal age and sound mind and memory, do hereby declare as follows:

I. I am the Chief Executive Officer of Midwest Industrial Supply, Inc.
(“Midwest”). The declarations set forth herein are true to the best of my knowledge and
belief, and are based upon my personal knowledge and information known to me as the
representative of Midwest.

2. This declaration is being given in support of Midwest’s Opposition to
Soilworks’ Motion for Partial Summary Judgment in this action.

3. I have been in the soil stabilization and dust control industry for over thirty-
three (33) years, since Midwest became a part of the industry in 1975. Historically, used
o1l and other waste materials were used by consumers (including governmental entities)
for dust suppression purposes. In the mid-1970s, consumers began moving away from
the use of these types of dust control materials due to environmental concerns and
regulatory mandates. This created a market a market opportunity for the development
and sale of manufactured products to control dust, including manufactured chemical dust
suppressants. Midwest was one of the first, if not the first, company to take advantage of
this market opportunity, and it began the developing, testing, using, and selling various
manufactured dust suppressant products in 1975. In 1978, Midwest’ Soil-Sement®
product was first introduced.

4, Over course of the last thirty-three (33) years in the dust control and soil
stabilization industry, I (along with Midwest) have participated in the development of

new products and technologies, and the improvement of existing products and
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technologies. 1 am one of the inventors of Midwest’s Patents. I have personally worked
with various state and federal agencies in order to develop testing protocols for both dust
control product performance and environmental soundness with regards to air, water,
vegetation, and human health and safety concerns. I have also guided numerous products
through the environmental and technical certification programs of Canada, the State of
California, and the United States Environmental Protection Agency (“U.S. EPA”). 1 have
also worked with engineering firms (including Midwest Research Institute and Desert
Research Institute) under contract with the U.S. EPA and other state and federal agencies
(including Midwest Research Institute and Desert Research Institute) in their
performance of comprehensive studies of dust control products.

5. During the past thirty (30) years, 1 have personally been involved been
involved in promoting, marketing, selling, and distributing Midwest’s soil stabilization
and dust control products to various consumers worldwide. Since 1978, 1 have
personally been involved in preparing and submitted thousands of bids and quotes to
provide consumers with dust control and soil stabilization products to meet their
specifications and needs.

6. I previously gave a declaration in support of Midwest’s Motion for Partial
Summary Judgment dated May 8, 2008, which is on file with the Court. In that
declaration, I explained that the attributes of a dust control product being “synthetic” and
“oil-sheen free” (ie., not a petrolenm distillate) are often important to potential
consumers of dust control products. See Paragraph 20 of May 8, 2008 Vitale Dec. I also

explained that specifications for public projects often include express and/or implicit
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requirements that dust control and soil stabilization products must be synthetic and/or oil-
sheen free. See Paragraph 21-23 of May 8, 2008 Vitale Dec. These specifications are
have been included in bid requests for public projects for which both Midwest and
Soilworks® distributors have submitted bids (or portions thereof) and have directly
competed with one another to supply the requested synthetic and/or oil-sheen free dust
control product for the project. See Paragraph 21-23 of May 8, 2008 Vitale Dec.

7. The dust control and soil stabilization industry is an industry in which there
are a very limited number of entities competing to provide their products to potential
consumers and distributors. Internet advertising and marketing/promotional materials are
heavily used and relied upon by both consumers and distributors for determinations of
products’ claims regards environmental impact, product chemistry, and performance,
which claims are used in selecting the dust control and/or soil stabilization products for
their projects and making purchasing decisions.

8. In many cases, Midwest and Soilworks (or one of its distributor(s)) are the
only entities competing with one another to provide and sell their respective dust control
products to a potential consumer.

9. For example, the Army Corps of Engineers’ Dust Control Field Handbook
identifies that a “synthetic organic fluid” be used as the dust control product for various
military applications. See United States Army Corps of Engineers’ Dust Control Field

Handbook at p. 1, the pertinent excerpts of which are attached hereto as Attachment 1.

In this handbook, the Corp expressly recognizes that Midwest and Soilworks are the two

vendors that offer dust control products that are represented to be synthetic organic fluids.
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See id. at p. 9, 10. The handbook states that the procedure for selecting an appropriate
product for military dust control applications is to identify the recommended product
category and then select a product and its vendor from the list provided for the
recommended product category. See id. at p. vi. Thus, when a military project calls for
the application of “synthetic organic fluid” for dust control purposes, the Corp directs the
military to select either Soilworks or Midwest to be the vendor of the dust control
product. See id. at vi, 1,9, 10. If Soilworks did not represent that its Durasoil product
was a “synthetic organic fluid,” Midwest would be the only recommended vendor
identified in the handbook for these applications. See id.

10.  Other examples of Midwest’s direct competition with Soilworks (or its
distributors) include the public projects for which the bid requests that were discussed in
my May 8, 2008 declaration were issued for dust palliative products. See Paragraphs of
21-23 of May &, 2008 Vitale Dec. These bid requests included express specifications for
synthetic and/or non-petroleum distillate (i.e., oil-sheen free) dust control products. In
response to these bid requests, Midwest and Soilworks® distributor submitted bids (or
portions thereof) and competed with one another to supply the consumer with the dust
control product for the project. See Paragraphs of 21-23 of May 8, 2008 Vitale Dec.

11.  For example, in 2006, Midwest competed with a Soilworks® distributor
(Polar Supply Company) to supply Midwest’s and Soilworks’ respective dust control
products for an airport construction project for the Alaskan Department of Transportation
with dust palliative specifications that included express requirements that “the product

shall be a high viscosity synthetic iso-alkane,” have binder, and that the “material shall
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not be a petroleum distillate” (the “Chevak airport project™). See Paragraph 21 of May 8,
2008 Vitale Dec. and Attachment 6 thereto. The dust palliative specification for the

Chevak airport project is attached hereto as Attachment 2.

12. As another example, in 2006, Midwest competed with a Soilworks’
distributor (Polar Supply Company) to supply Midwest’s and Soilworks’ respective dust
control products for another airport construction project for the Alaskan Department of
Transportation with dust palliative specifications that inciuded express requirements that
“the product shall be a high viscosity synthetic iso-alkane,” have a binder, and that the
“material shall not be a petroleum distillate” (the “Kokhanok airport project™). See
Paragraph 22 of May 8, 2008 Vitale Dec. and Attachment 7 thereto. The dust palliative
specification for the Kokhanok airport project is attached hereto as Attachment 3.

13.  In some of these instances, Soilworks’ distributors’ bids or quotes were
selected and the distributor obtained the contract to supply Soilworks’ dust control
product for the project based upon Soilworks’ representations that its Durasoil project
is synthetic, has a binder, and is not a petroleum distillate (oil-sheen free), thereby
causing Midwest to lose the contract for project and associated the sale of Midwest’s
dust control product. This situation occurred in the case of the Kokhanok airport
project. Midwest and Polar Supply both submitted quotes for their respective dust
palliative products to a general contractor that submitted a bid to ADOT for the
project. The general contractor selected Polar Supply Company’s quote for
Soilworks® Durasoil product in its fulfillment of the ADOT bid dust palliative

requirement for the Kokhanok airport project and purchased Soilworks’ Durasoil
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instead of Midwest’s EK35® product for the project. Because Midwest and the
company were the only two entities competing to supply the needed dust control
palliative for this project, Midwest would have obtained the contract to supply its dust
control product for the project if it were not for Soilworks’ representations that its

Durasoil product is a synthetic iso-alkane, has a binder, and not a petroleum distillate.

I declare under penalty of perjury that the foregoing is true and correct,

Executed this // day of June, 2008. /&X g

Robert Vitale,
Chief Executive Officer of Midwest Industrial
Supply, Inc.
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1B7-14 The acope of this work shall eonstst of fumiehlng all meteridlz, vquipmant, and labor
nonopeary o spply the speellisd dust control afent | scoordance with e manufberpra
tecomimzndations 1o the Cruthed Agaregnle Suface Coursn {SASC) dn tha runway (neluding
shlely ofeas), baxlway and wpton. The eviatisn sUppurl arna shall not bo rented, which It dofined
ar the full widih of [ Apeon from Tmtuay, sksten-fettps—tehnos, .

MATERIALS

16721 GENERAL, Malerfa] ghall be a moddia: eynthotie oryohis fuld dust eontal and
stabitllon Fmdud, The msberkat shefl ba o durable, reworksble bindar it dogx Aot dry o sure
Bue |s o ponlinuntiely active sugprossant. .

Muledal ghall mest the fellowing requirdmenie:
Malaial ahwll b’ nsn-somesive, reworksble, and non-1oxc,
Molsitnieholl nst be 2 patraloum wstilale of patoleum retl. ,

Fhe produst shall ba o high viscooity oynthatd izeealkenc designes for the contr) of fugliva
panliculales on ungonsalidated suraces,

Tho product musl nat pulo-grile or he camblueibie
Bl lnow suhistances miay be physically or chemizal sffected by nantne} with the praguct,

The predisct mis) not be snd exiicer, o clamifiog waste metarsl, g tagulaled matngsl or o
ropartable radiel,

Tho product musi hava o sumulative alfecl o tha sdifoce W which It s appiled.
The preduct must ba capable of wikolanding backed venele ralic.

Tha pradust must be sultnblo for opplicalions wih no prelimlnary surago preporotlon necessaty
{itr. an altasdy comparted gurfsce doas no! hwa lo ko iipped, graded, or sthuwlse disturbid
RHor 16 woawnenl) or integroting Inla the cuifsen toarsa maberl BY ruetainter or biodn mizihg and
comnpactlon to epacified dongfly for stabllzelon of the sutasa coarse.

Produck must copform o ond have Botltg Bpecileallon ©5-17487, Evaluation of Abrceaf]
Malnignance Metorials Yosting znd acceplancy, The product must he neninjurious o aircraf
surfaces when Ut oo o siabillzoe 7 dust Supprigsanl,

MINIFALIM REQUIREMENTS

PROPERTY Igs-'r METHOD BEQUIREMENTS
‘Denshy @ 15°C ASTM D1258 0,82 ~ 0,16 Kg/l
Flash Palnt, coc ASTM D8Z .- =129°C
Solubtity In Watar ——— Insmiuble
Polr Polnt ASTM DOT i e gfic
I
Ghevak Algus ol §
o R Conlral Region Spec
0K Alrport |g§ & L:IE ILE {rov. 715105)
AlR 3-02-04D8-002-2005 / 54849
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ITEM P-187 DUST PALLIATIVE

DESCRIPTION

157-1.1 The scope of Ihis work shall conglsl of fumishing all materisls, equlpment, and labor
noconsary o apply the spoesilicd dusl conliol ogent in sccordance with e manufacturers
ragommendalions {o the Groshed Aggregste Suiface Colrse {CASC) on lhe runway (including
aniply areeay, Exlway end apran, The avialon support eree shall not be irealed, which is defined
aa o FUlE widin of ihe Apron from Taxiway stelon 2+16.05 1o 4+88.27.

MATERIALS e

157-2.1 GENERAL, Malerinl shail be & modified synthells orpghic fiuld dus| controt and
sinbilizalion product, The maledal shall be a durable, reworkable binder \hal does not dry or cure
bul Is & contlnwously active suppressant, !

" . 2.5
malerlal shall meet the [ollowlng requlraments! - [ =

-
b

2

4 .
Material shall ba non-corrosive, reworkabla, and non-ioxlc.
Malerfal shall nol be & patrolzum distilale o peiroieun fEsin.

The jroduct shall be o High vlscosity syntheliz Inc-alkane designed for the control of fugivo
parficulates on unconsolidoled =ur{sras,

Tho produet musi nal mito-ignite or be combualible.
Mo knwew subslances may be physieally or shrminal affesled by conlacl wiliTihe produch,

The product must not be and oxidizer, @ lassilied wasle meterlzl, B reguleted matsrlsl or a
reparinbla producl

The product must hreve a curmulativa affact on the surface to which 1 Is Bppited.
The producl musl be cappble of withsianding {racked vehlcle trafic,

The product must e sultable for applications with na preliminary surface praparalion necessary
{l.e, on aheady compacted suface does nol havo fo ba rlpped, gradnd, ar olherwlse dislurbed
prior 1o treatment) or intograting inle the suiface coapae materiel by recleimer o blado mixing and
sompaclion o specifind denalty for stebiizatlon of tha surfacs coarsa.

Protuct ousl sonferm o and have Boehg Specificalion DB-17487, Evalusllon of Alrcrafl
Malmiennnse Molerisls \esting ond scesplance, The produs! must be pen-injurious 1o alrcraft
suringes when used as a slobilizor f duat suppressarnl, \

AT IM UM REQUIREMENTS AN
B i
FRODPERTY TEST METHOD REGQU ENTS
Denslly @ 15°C ASTM D1290 0,82 — 0,88 Ko/L
Flzrl FPalnt, GOG ASTM ba2 =140°C
Bolubilily in Watey B intoluble
Pour Petmt ABTW DE7 =g%c
Choevalt Alrpord
Alrpnrt Relocelion Phaga |l Cantral Reglen Spe
Frojecl SEE20/AIP 3-02-0408-002-2008 P67+ {rav. 7/18/05)
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing DECLARATION
OF ROBERT VITALE IN SUPPORT OF MID WEST INDUSTRIAL SUPPLY,
INC’S OPPOSITION TO SOILWORKS’ MOTION FOR SUMMARY
JUDGMENT has been electronically filed on this 11th of June, 2008. Notice of this
filing will be sent to all parties by operation of the Court’s electronic filing system.

Parties may access this filing through the Court’s system.

/s/ John Skeriotis

John Skeriotis

Doc. No. 7179363



