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(Previous proceedings held on the record not included

in this transcript)

THE COURT: M. Kaup.

MR. KAUP: Your Honor, in light of your ruling,
counsel for Snell & Wlner and | have had conversations right
before we resuned with our principals, and we have a resol ution
of this matter between us and Snell & WIlner which will avoid
the need to continue to proceed in the trial as between us and
Snell & WIner, assum ng Your Honor approves of the resolution.

l"d like to put it on the record.

THE COURT: Let's do it.

MR. KAUP: Your Honor, first there would be a judgnent
in favor of the -- in favor of Snell & WIlnmer on all counts for
dismssal with prejudice of all counts, which obviously are the
mal practice count, the aiding and abetting, and the preference
count .

MR. BI RNBAUM  Excuse ne, M. Kaup, there is one other
count. It is all counts, which is nal practice, aiding and
abetting, msrepresentation, and preference.

MR. KAUP: | apol ogi ze.

THE COURT: Under st ood.

MR. KAUP: Second, Your Honor, there would be an
award -- an agreenent that the plaintiff would pay a fee -- an

anmount of $100. Wth all of the costs and fees to be borne by
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each party.

THE COURT: Let nme play that back to nake sure
understand it. I'msort of turning it around.

But this aspect of the agreenent is that everyone
woul d bear their own costs and attorney's fees, except that the
plaintiff is going to pay $100 --

MR. KAUP: To Snell & WI ner.

THE COURT: -- to Snell & W ner.

MR. BI RNBAUM  Your Honor, let me clarify, please.

The concept is that there will be a judgnent entered
concl uding this case.

THE COURT: Yes.

MR. BI RNBAUM  The judgnment will provide for dism ssal
of all clainms, for paynent by the plaintiff of $100 to Snell &
Wl nmer, and otherwi se that all parties will bear their own
costs and attorney's fees.

THE COURT: Agreed, M. Kaup?

MR. KAUP: Yes.

THE COURT: Okay. Anything el se?

MR. KAUP: Yes. There will be full and conplete
nmut ual rel eases between all parties and principals of the
parties and their counsel.

THE COURT: Now, when you say "all parties,” we've got
M. Thi mmesch hangi ng out here.

MR. KAUP: | apol ogi ze, Your Honor. "All parties"
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meani ng between Biltnore Associates as the trustee of the
Visitalk Creditors' Trust and Snell & WI ner.

THE COURT: Cot it.

MR. BIRNBAUM We agree with that, Your Honor.

The only exception to the release is the $100 payabl e
under the judgnent.

THE COURT: Okay. Anything el se?

MR. KAUP: Your Honor -- yes. In addition
Your Honor, the plaintiff will agree to forego any and al
rights of appeal fromthat judgnent.

Thi s agreenment constitutes an unconditional w thdrawal
of all allegations and clains against Snell & Wlner and its
i ndi vi dual attorneys.

And finally, Your Honor, on behalf of Biltnore
Associ ates as the trustee of the creditor's trust, as the
plaintiff, we apologize to Snell & Wl ner and their individual
attorneys for any difficulties associated with the litigation.
The conpl aint was brought by Biltnore -- by Visital k and
Biltnore Associates in good faith. However, as the evidence in
the trial developed, it has led us to the conclusion that the
case shoul d not proceed any further as agai nst defendant Snel
& W ner.

And that, | believe, is it.

MR. BI RNBAUM We agree, Your Honor, that's the

correct statenent of the agreenent that we've reached.
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THE COURT: Al right. Then | approve it.

MR. BI RNBAUM  Thank you, Your Honor.

THE COURT: That's a proper settlenent of this case
| underscore "proper."” This is the way it should cone out.

Do you understand, M. Kaup, and your client, that
this is the settlenment, and I wll enforce it? |If there would
be any question about it later, | wll enforce this settlenent.

MR. KAUP: There is no question in our mnd,

Your Honor, and we understand it. And we agree with each of
t hose terns.

THE COURT: Ckay. Wo's going to prepare the
j udgnent ?

MR. BIRNBAUM We will, Your Honor.

THE COURT: Al right. Prepare it, serve it, and file
it. W have a -- what is it called, a mail box for
judgnments -- the CM ECF system has a wi cket for you to | odge
proposed orders and judgnents in.

MR. BIRNBAUM It will be --

THE COURT: That's where you need to send it.

MR. BIRNBAUM We'Il do that, Your Honor. It will be
in the formof a stipulated judgnent, so we'll run it by
M. Kaup first. It wll have both attorney s' signatures on it

before we send it to you.
THE COURT: Al right. Anything else we need to do?

MR. KAUP: Your Honor, the only issue is the prove up
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of damages agai nst M. Thi mmesch. And we can do that in a
form-- we can submt -- obviously he hasn't been here other
than a few mnutes at the beginning of the day on the first
day.

THE COURT: That's what | thought.

MR. KAUP: And we can do that, Your Honor. It doesn't
i nvolve them but we could do that either by bringing our
damages expert back or submitting a declaration from her
specific as to that issue so you have the evidentiary predicate
to do that.

THE COURT: Do we know where M. Thinmresch is at this
poi nt ?

MR. BIRNBAUM We know he's in China next week,
because we tried to get him

MR. CLAUS: He is in Washington, D.C. at the present
time, according to what | know. And then we served himwth a
subpoena when he was here, in trial, | had a subpoena ready for
hi m

THE COURT: And he left?

MR. CLAUS: Well, | candidly, Your Honor, | told him
that he could | eave because we didn't know when we were goi ng
to be scheduling for. And | even had a cover letter prepared
that said, call Lori Mandell, M. Birnbaumis secretary, and
tell us your schedule. He's been keeping in contact with

M ss Mandell and inforned her -- we had anticipated calling him
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next week. And he said he's going to be in Beijing.

MR. BIRNBAUM We actual |y understand, Your Honor,

it's sort of interesting, that he's putting together sone sort

of conmputer system for outer Mongolia. And that's where he is

t he next

f ew weeks.
THE COURT: | wish himluck. That's interesting.

MR. KAUP:. Well, we could adjourn to outer Mngolia

for the approval

THE COURT: No, thank you

| think in light of what |1've been told, the better

way to approach this is in due course, prepare the witten

prove- up

material, serve it on M. Thi nmesch sonehow. | think

we have a mail address for him | think you have a mail

address for him

MR. KAUP: Canel in outer Mongolia?
THE COURT: No, | think we got a better one than that.

And I'mgoing to insist that he have an opportunity to

respond - -

MR. KAUP: Sure.

THE COURT: -- to the affidavit.

Anyt hi ng el se?

MR. KAUP: No, Your Honor.

MR. BI RNBAUM  Your Honor, we'd just |ike to express
our thanks, first to you. | knowit's difficult traveling up
and down. But also to the staff. Visiting judge's staff
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soneti nes have an unusual burden, and yours has been
particularly helpful to us. W appreciate it.

THE COURT: M/ secretary is not happy with ne that she
didn't get to come along on this trip.

MR. KAUP: Thank you, Your Honor.

THE COURT: Very, very good

Again, | want to tell you that | conplinment counsel on
their good sense in reaching this resolution. You' ve done a
good job of wapping things up.

Thank you.

MR. BI RNBAUM  Thank you, Your Honor.

MR. KAUP: Thank you.

THE COURT: We'll be in recess.

(Proceedi ngs concluded at 1:28 p.m)

-000-
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CERTI FI CATE

|, CANDY L. POITER, do hereby certify that I amduly
appoi nted and qualified to act as Oficial Court Reporter for
the United States District Court for the District of Arizona.

| FURTHER CERTI FY that the foregoing pages constitute
a full, true, and accurate transcript of all the proceedings
contai ned herein, had in the above-entitled cause on the date
specified therein, and that said transcript was prepared under
my direction and control.

DATED at Phoeni x, Arizona, this 13th day of March

2008.

s/Candy L. Potter
Candy L. Potter, RVR CRR
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