Bartschi v. United States of America
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UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

United States of America, No. CV-09-01439-PHX-ROS
Plaintiff/Respondent, CR 06-00349-PHX-R0OS
VS. ORDER

Carlin Grant Bartschi,

Respondent/Petitioner.

Pending before the Court is Magistrate Judge Edward C. Voss' Repotr
Recommendation (R&R), which was filed on May 27, 2010. (Doc. 13). Judge

Doc. 18

t an

VOS¢

recommends Petitioner's Motion Yacate, Set Aside or Correct Sentence pursuant o 28

U.S.C. § 2255 (Doc. 1) and Motion to Grant Relief Requested in Motion to Vacate (G
be denied.

On June 14, 2010, believing no objections had been filed by Petitioner, this
issued an Order adopting the R&R and denying Petitioner’'s Motion to Vacate, Set A
Correct Sentence pursuant to 28 U.S.C. § 2255 (Doc. 1) and Motion to Grant
Requested in Motion to Vacate (Doc. S)ater that same day, June 14, 2010, Petition

objections to the R&R, which were filed June 11, 2010, were docketed. (Dod.

Accordingly, the Court vacated its Order atiog the R&R and reopened the case (Doc.
Having now considered Petitioner’s objections, the Court will adopt the R&R for the rg

below.
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BACKGROUND
Following a jury trial, Petitioner was convicted of eight counts of Evasio

Assessment, two counts of Evasion of Payment, five counts of Submission of Fig

Obligations and three counts of Mail Fraud. (Doc. 126 of CR 06-0349-PHX-ROS).

October 20, 2008, Petitioner was sentenced to 51 months in prison and three
supervised release. (Id.). Petitioner did not file a direct appeal.

On July 9, 2009, Petitioner filed a Motion to Vacate pursuantto 28 U.S.C. § 225
“petition”). (Doc. 1). The United States filed a Response (Doc. 6) and Petitioner 1
Reply (Doc. 11). Petitioner also filed a Motion to Grant Relief Requested in Moti
Vacate. (Doc. 5). Petitioner argues his rights under the Speedy Trial Act, 18 U.S.C.
et seq., were violated. Specifically, Petitioner argues there were at least 374 non-excl
days between his June 6, 2007 indictment and arraignment and the June 17, 2008 s{
trial. Petitioner argues he was not brought to trial within 70 non-excludable days, §
lawyers’ failure to seek dismissal of the indictment on this basis constituted ineff
assistance of counsel. The United Statgees there was no violation of the Speedy T
Act and the delays were caused by Petitioner’s conduct.

ANALYSIS

|. Standard of Review

A district court “must make a de novo determination of those portions of the
... to which objection is made,” and “may accegject, or modify, in whole or in part, th
findings or recommendations made by the magistrate.” 28 U.S.C. 8 636(b)(1)(C). A
need review only those portions objected to by a party, meaning a court can adopt
further review all unobjected to portionSee United Statesv. Reyna-Tapia, 328 F.3d 1114
1121 (9th Cir.2003).

II. Legal Standard

A. Speedy Trial Act
Under the Speedy Trial Act, a criminal defendant’s trial must begin within 70

of the date the indictment is filed or the defendant’s initial appearance, whichever i
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18 U.S.C. 8§ 3161(c)(1). Certain periods of time are excludable, including:
AnypenqdofddaKreSMﬂngﬂonwaconﬂnuance ranted by any judge on his
ot the Attomey for the Gavernment. i the Judge granted the sontinuance onthe
basis of his findings that the ends of justice served by taking such action
outweigh the best interest of the public and the defendant in a speedy trial.

18 U.S.C. § 3161(h)(7)(A). The court must set forth its reasons for such a finding

record. I[d. Among the factors a judge must consider are whether the case is so uny

complex that it would be unreasonable to expect adequate preparation within the r

time frame, and whether the failure to grant a continuance would deny the def

reasonable time to obtain counsel or deny counsel for either party reasonable time n¢

for effective preparation. 18 U.S.C. § 3161(h)(7)(B)(ii, iv).
A defendant may move to dismiss the indictment if he is not brought to trial v

70 non-excludable day&lnited Statesv. Medina, 524 F.3d 974, 980 (9 th Cir. 2008) (citif

18 U.S.C. §3162(a)(2)). The burden to prove the delay was non-excludable is on det

and failure to move for dismissal on these grounds constitutes waiver. 18 U.

3162(a)(2).

B. | neffective Assistance of Counsel
To prove ineffective assistance of counsel, a convicted defendant must shq

counsel’s representation fell below an objective standard of reasonableness; and (2

a reasonable probability that the result of the proceeding would have been different

counsel’s errorsSrickland v. Washington, 466 U.S. 668, 687-88 (1984). There is a str

presumption that counsel’s conduct is within the range of reasonable assikfaat689-

90. “A fair assessment of attorney performance requires that every effort be m

eliminate the distorting effects of hindsight, to reconstruct the circumstances of col

challenged conduct, and to evaluate the conduct from counsel’s perspective at thialtif

at 689.
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1. Application of Law to Facts

Petitioner alleges ineffective assistance of counsel based on the conduct (¢
attorneys, each of whom failed to move under the Speedy Trial Act to dismiss the indic
(Doc. 1, at 4). Only attorney George Klink, however, was appointed to represent Pe
in the charges against him. (Doc. 4 of CR 06-0349-PHX-ROS). Klink represented Pe
until February 1, 2008, when the Court permitted him to withdraw as counsel after Pe
filed apro se Motion to Dismiss despite being represented. (Doc. 52 of CR 06-0349-
ROS). Upon Klink’s withdrawal, the Court appointed attorney Philip Seplow for the lin]

purpose of determining whether Petitioner was entitled to appointed counsel. (ld.).

Court determined Petitioner was not eligible for appointed counsel. Seplow was r¢

from his duties on April 11, 2008, and Petitioner was given time to obtain his own Ig

(Doc. 65 of CR 06-0349-PHX-RQOS). Petitioner instead represented himself at trial.

third attorney was appointed stand-by counsel in the event Petitioner changed hi
Because of the limited role of counsabsequent to Klink, and because Petitioner cat
claim ineffective assistance of counsel for representing hinsselFaretta v. California,
422 U.S. 806, 834 n.46 (1975), the only cognizaibéem for ineffective assistance
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counsel based on failure to move under the Speedy Trial Act to dismiss the indictment

based on Klink’s representation prior to his withdrawal.

Petitioner’s initial appearance was on April 12, 2006. (Doc. 4 of CR 06-0349-
ROS). Klink filed the firsmotion to continue trial on May 11, 2006. (Doc. 12 of CR
0349-PHX-ROS). The Court granted the motion and continued trial to July 5, 2006.
13 of CR 06-0349-PHX-ROS). In so doing, the Court found the ends of justice ser
continuing the trial outweighed the best inteddhe public and Petitioner in a speedy tr
and set forth factors from 18 U.S.C. § 3161(h)(7)(B)(ii,'ivfhe Court excluded the tim
beginning on May 11, 2006 until the new trial date. (Id.). The 29 days between the
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1The order was issued before the 2008 amendments. The statute was renumbjgered,

the content of the cited subsections was unchanged.
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appearance and the motion to continue were not excluded.

On June 22, 2006, Klink filed a motion to designate the case complex, a
following week filed a second motion to continue based on the complexity of the case
14 and 15 of CR 06-0349-PHX-ROS). The Couaided the motion to continue on June
2006, again making findings on the record based on 18 U.S.C. § 3161(h)(7)(B)(ii, iv)
16 of CR 06-0349-PHX-ROS). The Court excluded the time between June 29, 2006
new trial date of September 6, 2006. (Id.). Klink explained the Government’s alleg
against Petitioner required examining Petitioner’s finances dating back to 1995, sub
time was needed to prepare a defense, and it would be unreasonable to expect
preparation within the usual time limits. (Doc. 14 of CR 06-0349-PHX-ROS). The
held a status conference to address the motion to designate the case complex (Doc.
06-0349-PHX-ROS), granted the motion and set a new scheduling order. (Doc. 20 of
0349-PHX-ROS). The Court set the trfal August 21, 2007, and excluded the tif
between June 29, 2006 and the new trial date. (Id.).

On May 16, 2007, Klink filed a third motion to continue, again based on the exte
discovery. (Doc. 21 of CR 06-0349-PHX-ROS). In a May 25, 2007 minute entry, the
granted the motion, reset the trial for December 4, 2007, and indicated an order
follow. (Doc. 25 of CR 06-0349-PHX-ROS). The docket does not show a follow-up ¢
However, a superseding indictment widestk against Petitioner on May 29, 2007. (Doc.
of CR 06-0349-PHX-ROS). Although the Court did not exclude time in its May 25,
minute entry, that became irrelevant in lightteg new indictment and the subsequent fol
motion to continue which overlapped the prexcluded time. The Court held a June
2007 status conference and directed coufwgePetitioner to submit a fourth motion
continue. Klink filed a fourth motion twontinue on June 12, 2007. (Doc. 27 of CR 06-03
PHX-ROS). Again making findings on the record under 18 U.S.C. 8§ 3161(h)(7)(B)(i
the Court granted the continuance, seta tnal date of March 11, 2008, and excluded
time from June 12, 2007 to the new trial date, thus overlapping the prior excludec
(Doc. 31 of CR 06-0349-PHX-ROS); (Doc. 20 CR 06-0349-PHX-ROS (excluding time,
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June 29, 2006 to August 21, 2007)).

On January 14, 2008, despite being represented by counsel, Petitionepfies &

Motion to Dismiss the superseding indictment arguing lack of jurisdiction and failure to stat:

a claim. (Doc. 39 of CR 06-0349-PHX-ROS). On February 4, 2008, Klink was allowed tc

withdraw from representation. (Doc. 52 of CR 06-0349-PHX-ROS). Seplow was app

ointe

for the limited purpose of determining whether Petitioner was entitled to appointed counse

(Id.). Thus, any claim for ineffective assistance of counsel based on Klink’s failure to
for dismissal under the Speedy Trial Act ended on February 4, 2008.

There were 29 non-excludable days between the initial appearance and t

movi

he fir

motion to continue. All other time was properly excluded based on the Court’s findings ol

the record under 18 U.S.C. 8§ 3161(h)(7)(B)(i), ivfhus, Klink could not have proper

moved for dismissal based on the Speedy Trial Act. As such, Petitioner’s cla

ineffective assistance of counsel failQtrickland, 466 U.S. at 687-88. Additionally, the

record does not reflect Petitioner objecting to Klink’s motions to continue trial. Mor¢
Petitioner did not move to dismiss the case on this basis when he represented hims
February 4, 2008.

Petitioner’s objections (Doc. 16) focus on Klink’s failure to move for dismissal b
on the Speedy Trial Act, which is addresabdve. Petitioner also devotes one paragt
to arguing that Seplow likewise should have moved to dismiss under the Speedy Tr
(Id.). To the extent this argument, raised for the first time in his Reply (Doc. 5), is prq
before the Court, it fails. In his February 25, 2008 motion to continue trial (Doc. 58
06-0349-PHX-ROS), Seplow explained he hattgemeet with Petitioner to discuss |
limited role of determining whether Petitioner was entitled to court-appointed couns{
regardless of the determination, any new lawyer—court-appointed or not—would need
adequately prepare for trial. (Id.). The Court granted the motion to continue, again |
the ends of justice served by granting a continuance outweighed the interests in a spe
and citing to factors in 18 U.S.C. § 3161(h)(7)(B)(iv). (Doc. 62 of CR 06-0349-PHX-R

The Court reset trial for May 13, 2008, and exled the time between the motion to contir
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and the new trial date. Seplow was reletwé his limited role on April 11, 2008. (doc. 65

of CR 06-0349-PHX-ROS). During his brief, limited role in this case, Seplow had no
to move to dismiss based on the Speedyl Aid. Therefore, there was no ineffecti
assistance of counsel.

Also pending before the Court is Petitioner’s Motion to Grant Relief Request
Motion to Vacate (Doc. 5), in which Petitioner ot the United States failed to file a timg
response to the motion to vacate. Although the R&R addressed this issue, Peti
objections do not address this issue. Nevertheless, for clarification purposes, th
agrees that the Government was granted an extension for time to file its respons
petition and, therefore, Petitioner’'s Motion (Doc. 5) should be denied.

Accordingly,

IT ISORDERED the Report and Recommendation (Doc. 13 XOPTED IN
FULL. The petition Doc. 1) and motion to grant relieDc. 5) are DENIED and
DISMISSED WITH PREJUDICE.

ITISFURTHER ORDERED a Certificate of Appealability and leave to procee(
formapauperison appeal IDENIED because Petitioner has not made a substantial shc
of the denial of a constitutional right.

DATED this 2% day of December, 2010.

— \Ros “Silve
United States District Judge
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