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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
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IN RE Mortgage Electronic Registration
Systems (MERS) Litigation
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This Order Applies to:

CV 09-2616-PHX-JAT
CV 10-78-PHX-JAT
CV 10-79-PHX-JAT
CV 10-80-PHX-JAT
CV 10-81-PHX-JAT
CV 10-630-PHX-JAT
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In the initial Practice and Procedure Order (Doc. 25), this Court set for the briefing

—_—
o

schedule for six above-captioned actions transferred by the Panel’s initial CTO.

[a—y
\O

On August 24, 2010, this Court heard oral argument on sixty-five motions to dismiss

[\
o

pertaining to these six member cases. The motions are as follows:

[\
—

Motions regarding Vargas, et al. v. Countrywide Home Loans, et al.,

CV 09-2616-PHX-JAT:

NN
W N

(1) Citimortgage, Inc.’s Motion to Dismiss Plaintiffs’ First Amended Complaint and

[\
BN

Joinder in Certain Other Defendants’ Motions to Dismiss (Doc. 262);

[\
N

(2) GE Money Bank’s Motion to Dismiss Plaintiffs’ First Amended Class Action
Complaint (Doc. 285);
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(3) Motion of Defendants National City Bank, National City Mortgage, National City

Corporation and PNC Financial Services Group, Inc. to Dismiss Count Seven of the Fir

Amended Complaint (Doc. 292);
(4) Defendant MortgagelT, Inc.’s Motion to Dismiss First Amended Complain{

Joinder in Certain Other Defendants’ Motion to Dismiss (Doc. 299);

(5) JPMorgan Chase Bank, N.A.’s Motion to Dismiss Plaintiffs’ First Amended

Complaint [#5 inVargag and Joinder in Certain Other Defendants’ Motions to Dismiss

(Doc. 309);

(6) Certain Defendants’ Motion to Dismiss First Amended Class Action Complaint

(Doc. 314);

(7) Defendants MERSCORP, Inc. and Mortgage Electronic Registration Systems

Inc.’s Motion to Dismiss Plaintiffs’ First Amended Class Action Complaint (Doc. 324).
Motionsregarding Lopez, et al. v. Executive Trustee Services, LLC, et al.,
CV 10-78-PHX-JAT:

(8) Citimortgage, Inc.’s Motion to Dismiss Plaintiffs’ Second Amended CompJaint

[#59-1] and Joinder in Certain Other Defendants’ Motions to Dismiss (Doc. 260);

(9) GE Money Bank’s Motion to Dismiss Plaintiffs’ Second Amended Class A¢tion

Complaint (Doc. 281);

(10) Motion of Defendants National City Bank, National City Mortgage, Natipnal

City Corporation and PNC Financial Services Group, Inc. to Dismiss Counts Five and Si

of the Second Amended Complaint (Doc. 291);

(11) Motion to Dismiss Second Amended Complaint Against T.D. Service Company

(Doc. 297);

(12) JPMorgan Chase Bank, N.A.’s Motion to Dismiss Plaintiffs’ Second Amehded

Complaint [#419 irnLopez and Joinder in Certain Other Defendants’ Motions to Disrpiss

(Doc. 308);

(13) Certain Defendants’ Motion to Dismiss Plaintiff's Second Amended Complaint

(Doc. #316);
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(14) National Default Servicing Corp.’s Motion to Dismiss for Failure to Sta

te a

Claim for Relief or, in the Alternative for Moigefinite Statement and/or to Strike Portigns

of Second Amended Complaint (Doc. 318);

(15) Defendants MERSCORP, Inc. and Mortgage Electronic Registration Syj
Inc.’s Motion to Dismiss Plaintiffs’ Second Amended Class Action Complaint (Doc. |

Motionsregarding Goodwin, et al. v. Executive Trustee Services, LLC, et al.,
CV 10-79-PHX-JAT:

(16) Citimortgage, Inc.’s Motion to Dismiss Plaintiffs’ Second Amended Comp
[#45-1] and Joinder in Certain Other Defendants’ Motions to Dismiss (Doc. 259);

(17) Defendant Deutsche Bank National Trust Company’s Motion to Dis
Plaintiffs’ Second Amended Class Action Complaint (Doc. 266);

(18) Defendant Ocwen Loan Servicing, LLC’s Motion to Dismiss Second Ame
Complaint (Doc. 268);

(19) Defendant Western Progressive Trustee LLC’s Motion to Dismiss S¢

Amended Complaint (Doc. 269);

(20) American Home Mortgage Servicing, Inc.’s Motion to Dismiss Plaintiffs’ Se¢

Amended Class Action Complaint (Doc. 278);

(21) GE Money Bank’s Motion to Dismiss Plaintiffs’ Second Amended Class A
Complaint (Doc. 282);

(22) Defendant Litton Loan Servicing LP’s Motion to Dismiss Second Amended
Action Complaint (Doc. 286);

(23) Motion of Defendants National City Bank, National City Mortgage, Natif
City Corporation and PNC Financial Servi€&oup, Inc. to Dismiss Counts Six and Se
of the Second Amended Complaint (Doc. 290);

(24) WMC Mortgage Corp.’s Motion to Dismiss Plaintiffs’ Second Amended C
Action Complaint (Doc. 296);

(25) Motion to Dismiss Second Amended Complaint Against T.D. Service Con
(Doc. 298);
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(26) Motion to Dismiss Second Amended Complaint Against I.B. Property Holdings,

L.L.C. (Doc. 300);

(27) Aztec Foreclosure Corporation and National Default Servicing Corp.’'s M
to Dismiss for Failure to State a Claim for Relief (Doc. 304);

(28) JPMorgan Chase Bank, N.A.’s Motion to Dismiss Plaintiffs’ Second Ame
Complaint [#443 iGoodwir] and Joinder in Certain Other Defendants’ Motions to Disr
(Doc. #305);

(29) Bank of New York’s Motion to Dismiss (Doc. 310);

(30) Certain Defendants’ Motion to Dismiss (Doc. 320);

(31) Defendants MERSCORP, Inc. and Mortgage Electronic Registration Syj
Inc.’s Motion to Dismiss Plaintiffs’ Second Amended Complaint (Doc. 327);

(32) Defendant MTC Financial, Inc. dba Trustee Corp’s Motion to Dismiss Plain
Second Amended Class Action Complaint for Failure to State a Claim for Relig
Alternatively, Motion for Summary Judgment (Doc. 479).

Motionsregarding Green, et al. v. Countrywide Home Loans, Inc., et al.,

CV 10-80-PHX-JAT:

(33) Citimortgage, Inc. and CR Title Sem®s, Inc.’s Motion tdismiss Plaintiffs’
First Amended Complaint [#35] and Joinder in Certain Other Defendants’ Motio
Dismiss (Doc. 257);

(34) American Home Mortgage Servicing, Inc.’s Motion to Dismiss Plaintiffs’ H
Amended Class Action Complaint (Doc. 279);

(835) GE Money Bank’s Motion to Dismiss Plaintiffs’ First Amended Class Ac
Complaint (Doc. 283);

(36) Defendant Litton Loan Servicing LP’s Motion to Dismiss First Amended (
Action Complaint (Doc. 287);

(87) Motion of Defendants National City Bank, National City Mortgage, Natif
City Corporation and PNC Financial Services Group, Inc. to Dismiss Counts Two, Thr

Four of the First Amended Complaint (Doc. 294);
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(38) The Bank of New York Mellon’s Motion to Dismiss Plaintiffs’ First Amend
Complaint [#35] and Joinder In Certain Other Defendants’ Motions to Dismiss (Doc.

(39) JPMorgan Chase Bank, N.A.’'s Motion to Dismiss Plaintiffs’ First Amer
Complaint [#35] and Joinder in Certain Other Defendants’ Motions to Dismiss (Doc.

(40) NdeX West, LLC’s Motion to Dismiss Plaintiffs’ First Amended Class Ac
Complaint (Doc. 317);

(41) National Default Servicing Corp.’s Motion to Dismiss for Failure to Sta
Claim for Relief, or, in the Alternative for More Definite Statement and/or to Strike Por
of the First Amended Complaint (Doc. 312);

(42) Certain Defendants’ Motion to Dismiss (Doc. 321);

(43) Defendants MERSCORP, Inc. and Mortgage Electronic Registration Sys
Inc.’s Motion to Dismiss Plaintiffs’ First Amended Complaint (Doc. 333).

Motionsregarding Dalton, et al. v. Citimortgage, Inc., et al.,
CV 10-81-PHX-JAT:

(44) Citimortgage, Inc. and CR Title Services, Inc.’s Motion to Dismiss Plain
Complaint and Joinder in Certain Other Defendants' Motions to Dismiss (Doc. 258)

(45) Defendant Deutsche Bank National Trust Company’s Motion to Dis
Plaintiffs’ Class Action Complaint and Joinder in the Motion to Dismiss Filed by Defer
American Home Mortgage Servicing, Inc. (Doc. 267);

(46) American Home Mortgage Servicing, Inc.’s Motion to Dismiss Plaintiffs’ G
Action Complaint (Doc. 277);

(47) GE Money Bank’s Motion to Dismiss Plaintiffs’ Class Action Complaint (O
284);

(48) T.D. Service Company’s Renewed Motion to Quash Service of Summof
Complaint and Renewed Motion to Dismiss Class Action Complaint (Doc. 293);

(49) Motion of Defendants National City Bank, National City Mortgage, Natif
City Corporation and PNC Financial Services Group, Inc. to Dismiss Counts Two, Thr,

Four of the Complaint (Doc. 295);
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(50) JPMorgan Chase Bank, N.A., EMC Mortgage Corporation, and Calif
Reconveyance Company’s Motion to Dismiss Plaintiffs’ Complaint and Joinder in C
Other Defendants’ Motions to Dismiss (Doc. 306);

(51) Defendant MetLife Bank, N.A.’'s Motion to Dismiss and Joinder in GM
Mortgage, LLC’s Motion to Dismiss and Certain Defendants’ Motion to Dismiss File
Bank of America, N.A., et al. (Doc. 319);

(52) Defendants MERSCORP, Inc. and Mortgage Electronic Registration Sys
Inc.’s Motion to Dismiss Plaintiffs’ Class Action Complaint (Doc. 325);

(53) Certain Defendants’ Motion to Dismiss (Doc. 328);

(54) Cal-Western Reconveyance Corporation’s Motion to Dismiss Class A

Drnia

crtair

AC
d By

stems

ction

Complaint, or in the Alternative for a More Definite Statement; Motion to Strike Portions of

Class Action Complaint (Doc. 423).
Motionsregarding Robinson, et al. v. Citimortgage, Inc., et al.,
CV 10-630-PHX-JAT:

(55) Citimortgage, Inc.’s Motion to Dismiss Plaintiffs’ First Amended Complaint
Joinder in Certain Other Defendants' Motions to Dismiss (Doc. 261);

(56) GE Money Bank’s Motion to Dismiss Plaintiffs’ First Amended Class Ac
Complaint (Doc. 280);

(57) Motion of Defendants National City Bank, National City Mortgage, Nati
City Corporation and PNC Financial Services@g, Inc. to Dismiss Count Eight of the Fil
Amended Complaint (Doc. 288);

(58) JPMorgan Chase Bank, N.A.’'s Motion to Dismiss Plaintiffs’ First Amer

and

tion

bnal

st

ded

Complaint [#91 irRobinsomand Joinder in Certain Other Defendants' Motions to Disiss

(Doc. 303);

(59) Certain Defendants’ Motion to Dismiss Plaintiff's First Amended Comp
(Doc. 311);

(60) Defendants MERSCORP, Inc. and Mortgage Electronic Registration Sys

Inc.’s Motion to Dismiss Plaintiffs’ First Amended Complaint (Doc. 326).
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M otions addressing multiple cases:

(61) Motion of the Federal Housing Finance Agency as Conservator of Fanni
and Freddie Mac to Dismiss (Doc. 264) (Concerning all six);

(62) Motion of Defendants GMAC Mortgage, LLC, Executive Trustee Services,
and Homecomings Financial, LLC to Dismiss All Plaintiffs’ Claims Retained by the (
in these Six Cass Actions (Doc. 276) (Concerning all six);

(63) Motion to Dismiss Plaintiffs’ Complaints Filed by Defendants Aurora,

Republic, and Saxon (Doc. 289) (Concern@gpdwin Green andDalton);

e Ma

nc.,

Court

Old

(64) Motion to Dismiss By Shareholder Defendants (Doc. 315) (Concerning all six);

(65) Motion to Dismiss Plaintiffs’ Complaints Filed by Quality Loan Sery

Corporation (Doc. 343) (Concerniigpodwin Green andDalton).
I. BACKGROUND

On April 1, 2009, Plaintiff Alfonso Vargas filed a putative class actidargas, et
al. v. Countrywide Home Loans, et, &V 09-2616-PHX-JAT, Doc. 1. On July 27, 20(
a First Amended Class Action Complaint was fildd., Doc. 5. In its March 23, 201
Order, this Court retained jurisdiction over Plaintiffs’ Seventh Claim and Eleventh Cla
Relief, which pertain to the formation and oggon of MERS. All other claims for relig
were remanded to the United States District Court for the Central District of Californ

On April 8, 2009, Plaintiff Josefa Lopez filed a putative class act@ee Lopez, €
al. v. Executive Trustee Services, LLC, et@V. 10-78-PHX-JAT, Doc. 1. On May 4, 200
a First Amended Class Action Complaint was filed adding nine plaingé id. Doc. 35.
Plaintiffs filed a Second Amended Complaint on February 3, 2010. Ddclrbiéss March
23, 2010 Order, this Court retained jurisdiction over Plaintiffs’ Second, Third, Fourth,

Sixth, Seventh, and Eighth Claims for relief, which pertain to the formation and ope

! Unless otherwise noted, all docket numbers refer to the docker@iMortgage
Electronic Registration SysteddDL Docket No. 09-2119-JAT.
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of MERS. All other claims for relief weremeanded to the United States District Court
the District of Nevada.

On June 9, 2009, Plaintiff Aleta Goodwin, along with several other plaintiffs, fi
putative class action in the District of Neva@oodwin, et al. v. Executive Trustee Servig
LLC, etal, CV 10-79-PHX-JAT, Doc. 1. On June 24, 2009, a First Amended Class A
Complaint was filed, adding six additional plaintiffSee id.Doc. 47. On January 8, 201,
Judge Reed of the District of Nevada gemhDefendants’ Motions to Dismiss (along w
other defendants. motions to dismiss) and granted Plaintiffs leave to amend their cof
Goodwinv. Executive Trustee Services, LIND. 3:09-CV-306-ECR-PAL, 2010 WL 2347¢
(D. Nev. Jan. 8, 2010), at *9-*10. In particular, Judge Reed dismissed the unjust enri
claim because Plaintiffs had entered into egpr written contracts and thus could not s
aclaim.Id. at *7-*8. Judge Reed noted that he katkurisdiction over the claims that we
transferred to this Courtld. at *10. On January 29, 2010, Plaintiffs filed the Sec
Amended Class Action complaint. Doc. 454.an order dated March 23, 2010, this Cdg

for
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\ction
0,
th
nplail
6
chme
fate
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pnd

urt

retained the Third, Fourth, Sixth, and Seventh Claims for Relief and parts of the Secon

Eighth, and Ninth Claims for Relief that relate to the formation or operation of MERS.

other claims for relief were remanded to the United States District Court for the Dist
Nevada.

On July 10, 2009, Plaintiff Joseph Green, along with 30 others, filed a putative
action. Green, et al. v. Countrywide Home Loans, Inc., eG\Y. 10-80-PHX-JAT, Doc. 1
On January 8, 2010, Judge Reed of the District of Nevada granted all defendants’
to dismiss and denied Plaintiffs leave to amend their compl&eé Doc. 283-1. In thi
Court’'s March 23, 2010 Order, this Court retained jurisdiction over the First, Thirg
Fourth Claims for Relief and parts of the Second, Fifth, and Sixth Claims for Relief §
relate to the formation and operation of MERS. All other claims for relief were remg
to the United States District Court for the District of Nevada.

On September 14, 2009, Plaintiff Lacy J. Dalton, along with over eighty

plaintiffs, filed a putative class action in the District of NevadBalton, et al. v.

-8-
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Citimortgage, Inc., et alCV 10-81-PHX-JAT, Doc 1. In an order dated March 23, 2(
this Court retained claims for relief 1, 3 andetained-in-part claims for relief 2, 5 and 6
the extent they involved allegations involvitg function or operation of MERS. All oth
claims for relief were remanded to the United States District Court for the District of Ne

On April 21, 2009, Plaintiffs Jonathan Robinson and Sally Robinson-Burke file
lawsuit, asserting multiple statutory and common law claiR@hinson-Burke, et al. v. G
Money Bank, et glCV 09-227-TUC-JMR, Doc. 1. On June 19, 2009, Plaintiffs filed
First Amended Class Action Complaint, which added two new plaint#fés id. Doc. 91.
In an order dated March 23, 2010, this Court retained the Eighth Claim for Relief, an
of the Tenth and Eleventh Claims for Relief which related to formation and operat

MERS in a separately captioned actiBopinson, et al. v. GE Money Bank, et @V 10-

D10,

1%
—_

vade
d this
F
the

0 par

on o

630-PHX-JAT. All other claims for relief were remanded to the Honorable Judge Jghn M

Roll of the United States District Court for the District of Arizona.

Defendants have now filed the above listed sixty-five motions to dismiss. Neg
seek to dismiss Plaintiffs’ complaints for failure to state a claim under Rule 12(b)(¢
some also advance other theories. As altkiss action complaints share nearly ident
causes of action, the Court will group similar claims together and address the 1
motions pertaining to each set of claims.

1. LEGAL STANDARD

“A Rule 12(b)(6) motion to dismiss tests the legal sufficiency of a cldWavarro
v. Block,250 F.3d 7129, 732 (9th Cir.2001). “To survive a motion to dismiss, a com
must contain sufficient factual matter, accepted as true, to ‘state a claim to relief
plausible on its face.”Ashcroft v. Igbal129 S.Ct. 1937, 1949 (2009) (quotiBgll Atl.
Corp. v. Twombly550 U.S. 544, 570 (2007)). “The plausibility standard is not akin

‘probability requirement,’ but it asks for mottean a sheer possibility that a defendant

rly al
) an
cal

P (b)(¢

plain

that

to a

has

acted unlawfully.” Igbal, 129 S.Ct. at 1949. “Where a complaint pleads facts that are

‘merely consistent with’ a defendant’s liability, it ‘stops short of the line between poss

and plausibility of entitlement to relief.’It. (quotingTwombly 550 U.S. at 557).

-9-

bility




“While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not neec
detailed factual allegations, a plaintiff’'s obligation to provide the grounds of entitlemgent tc
relief requires more than labels and conclusions, and a formulaic recitation of the elemer
of the cause of action will not doTwombly 550 U.S. at 545 (internal quotations, citatigns
and alterations omitted). “Determining whetheomplaint states a plausible claim for rel|ef
. . . [is] a context-specific task that requires the reviewing court to draw on its judicial

experience and common sense. But where the well-pleaded facts do not permit the(cour
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infer more than the mere possibility of misconduct, the complaint has alleged-but it has n

‘show[n]-‘that the pleader is entitled to relief.Ibal, 129 S.Ct. at 1950 (quoting Fed. Ru
Civ. P.8(a)(2)) (citation omitted).

Under Rule 9(b), plaintiffs have an even higher pleading standard in all alleg
of fraud, especially in multi-defendant cases saagthese. The Ninth Circuit has repeats
emphasized that “Rule 9(b) does not allow a complaint to merely lump multiple defe
together but require[s] plaintiffs to differentiate their allegations when suing more thé
defendant. .. and inform each defendant separately of the allegations surrounding his

participation in the fraud.Swartz v. KPMG LLP76 F.3d 756, 765 (9th Cir. 2007) (citati

le.

ation:
dly

ndant
AN on
b alle

DN

omitted);Kendall v. Visa U.S.A., Inc518 F.3d 1042, 1048 (9th Cir. 2008) (“membership

In an association does not render an association’s members automatically liablg
conspiracy)N. Cal. Pharm. Ass’'n v. United Stat@96 F.2d 379, 388-89 (9th Cir. 196
(trade association membership “does not mean, however, that every member
Association, by reason of his membership alone, becomes a coconspirator”).
1. WRONGFUL FORECLOSURE
Plaintiffs assert claims for wrongful foreclosure Goodwin Lopez Green and
Dalton. Each claim fails to state a claim as a matter of law for at least two reasons.

A. Failure to Allege Lack of Default

First, Nevada law is clear that “[a]n actifam the tort of wrongful foreclosure will lig

if the trustor or mortgagor can establish at the time the power of sale was exercise

foreclosure occurred, no breach of condition or failure of performance existed ¢
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mortgagor or trustor’s part which would havehewized the foreclosure or exercise of {

power of sale.’"Ernestburg v. Mortgage Investors Groiyo. 2:08-cv-01304-RCJ-RJJ, 20

WL 160241, at *6 (D. Nev. Jan. 22, 2009) (internal citations and quotations omitted].

plaintiff must establish that they were not “in default when the power of sale was exer
Id. (citing Collins v. Union Fed. Sav. & Loan Ass'@62 P.2d 610, 623 (Nev. 1983
Furthermore, a claim for wrongful foreclosure does not arise until the power of g
exercised.Collins, 662 P.2d at 623.

Green Plaintiffs admit that they have breached their loan obligati
“Borrower/Plaintiffs did not pay the payments agreed in the ‘Note’ . ..” Doc. 35, 19
Lopez Plaintiff Lopez “was unable to continue making payments” and a Notice of D¢
was recorded. Doc. 59-1, 1 58, 63. In fact,LingezAmended Complaint admits th

every named plaintiff had been defaulted or was otherwise behind in their payments

he
D9
Thi
Cised
)-

ale i

DNS:
2. In
pfault
At

5. D

59-1, 11 71, 79, 88, 99, 109, 118. Similarly, Brton complaint alleges that at least one

plaintiff could “no longer pay the paymentsegl0-81-PHX-JAT, Doc. 2, 1 138 (a)) af
does not make any allegation that any plaintiff made the payments agreed upon ul
terms of their loans. Th&oodwinSecond Amended Complaint alleges that at least
plaintiff “ceased making paymentssdeDoc. 54-4, 1 134 (b)) and does not make
allegation that any plaintiff made the payments agreed upon under the terms of thei
By failing to plead that their loans are not in default, all of Plaintiffs’ claims for wron
foreclosure are barred as a matter of law and will be dismissed for failure to state &
Further, for many of the claims in these actiétaintiffs do not allege that the power of si
has been exercised. Forthese plaintiffs, these claims for wrongful foreclosure are pr¢
and not actionable.

B. MERS and MERS-appointed trustees have power to foreclose

Even if Plaintiffs’ claims for wrongful fieclosure were not barred by their failure
plead absence of default, Plaintiffs’ claims suffer other deficiencies. Plaintiffs have
to allege facts upon which the Court could draw the reasonable inference that the fore

trustees were not properly appointed and thus lacked the power to exercise the powe
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Plaintiffs’ “split the note” theory has been recognized by several courts in are par
context and to a limited extent. MERS has been found to be less than a traf
beneficiary in that it holds the deed of trust, but not the accompanying mortgage note
payments made on account of such loa@se In re HawkindNo. BK-S-07-13593-LBR
2009 WL 901766 (Bankr. D. Nev. Mar. 31, 2009). This splitting of the note from the
of trust does affect the parties’ legal rights and thus, when MERS or a participant
MERS system has needed a Court to grant affirmative relief—for example, when it
relief from an automatic stay in a bankruptcy court—Courts have not granted thaGed

In re Hawkingdenying relief from automatic state in bankruptcy proceedihgsy;Vargas

396 B.R.511, 517 (Bankr. C.D. Cal. 2008) (sarBejtistri v. Ocwen Loan Servicing, L.L,Q.

ficula
jition

and t

deec
in th
neec

f.

112

284 S.W.3d 619 (Mo. Ct. App. 2009) (denying relief to a foreclosure trustee appointed b

MERS for lack of “interest” in the property).

However, the situation in the cases before the Court differ in one important re

spec

they concern non-judicial foreclosures under Nevada law. “Defendants do not need !

produce the note to the property in order to proceed with a non-judicial foreclddurena

v. Homeview Lending Inc681 F. Supp. 2d 1254 (D. Nev. 2009) (dismissing Plaint

allegations that Defendants did not possess the original rege);also Mansour V.

Cal-Western Reconveyance Corml8 F.Supp.2d178, 1181 (D. Ariz. 2009) (rejectin
similar “show me the note” argument under Arizona’s non-judicial foreclosure law
collecting cases with similar holdings).

Plaintiffs further argue that when “the pas split from the deed of trust, then the n
becomes unsecured and a person holding only the note lacks the power to foreclo
person holding only a deed of trust suffers no default because only the holder of the
entitled to payment on it.Seee.g, Dalton Complaint, CV 10-81-PHX-JAT, Doc. 3 at 1
Plaintiffs, however, fail to allege any facts in their amended complaint that would st

such a theory. Indeed, the deeds of trust state that MERS will serve as the nomine

original lender as well as the original lender’s successors and asSigge.g, the Casast

Martinez Deed of Trust, Doc. 352 at 25. Thuspfrihe very language of the deeds of try
-12 -
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to which Plaintiffs agreed in entering inteethhome loan transaction, MERS is still acti

ng

as the nominee for the current holder of the promissory note. Plaintiffs have failed tq alleg

any facts suggesting that MERS is not the nominee of the current owner of the prorisso

note; nor do Plaintiffs allege any facts supporting their assertion that the promissory note a

the deed of trust have been bifurcated. Efésrhave not cited any legal authority where the

naming of MERS—and the consequent “splitting of the note”—was cause to enjoin :

non-judicial foreclosure as wrongful. Indelddvada case law universally holds that th
deeds are enforceablé&seeOrzoff v. MERSNo. 2:08-cv-01512, 2009 WL 4643229, at

(D. Nev. Mar. 26, 2009) (“Plaintiff has cited aathority that is controlling upon this Coyrt

that holds MERS cannot have standing as a nominee beneficiary in connection
nonjudicial foreclosure proceeding under Nevada law. This Court has previously dete

that MERS does have such standing/gzquez v. Aurora Loan Servdo 2:08-cv-01800

slip op. at 2 (D. Nev. Mar. 30, 2009) (loan documents sufficiently demonstrated standing b

Defendants, including MERS, “with respect to the loan and the foreclosGefigalez v

Home American Mortgage CorpCase No. 2:09-cv-00244, slip op. at 7-9 (D. Nev. Mar.

12,

2009) (MERS and successor trustee have the power to initiate non-judicial fore¢losul
without presenting the notdgamos v. MERS, In€ase No. 2:08-cv-1089-ECR-RJJ, 2009
WL 5651132, at *3 (D. Nev. Mar. 5, 2009) (“under the deed of trust, MERS was empowere

to foreclose on the propertypéto appoint [a] substitute trustee for purpose of condugting

the foreclosure”). Therefore, for this additional reason, Plaintiffs’ claims for wrongful

foreclosure fail to state a claim.
In sum, Plaintiffs’ actions for wrongful forexdure are all dismissed for failure to st

a claim.

111
111
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[11. CONSPIRACY TO COMMIT WRONGFUL FORECLOSURE
A. Lack of Underlying Claim

Plaintiffs also assert claims for conspiracy to commit wrongful foreclosul

Goodwin Lopez Green andDalton? Since Plaintiffs fail to state a claim for wrongful

foreclosure, their claims for conspiracy to commit wrongful foreclosure also must fall
well settled that a plaintiff cannot prevail on a claim for conspiracy if the underlying

is defective. Grisham v. Philip Morris USA403 F.3d 631, 635 (9th Cir. 2000) (claim f
civil conspiracy fails if underlying cause of action fails). “Civil conspiracy is nof

independent cause of action—it must arise from some underlying wi@agl Steelman

Ltd. v. HKS, Ing.No. 2:05-cv-01330-BES-RJJ, 2007 WL 295610, at *3 (D. Nev. Jan.

2007) (“having concluded that Plaintiffs’ claim of tortious interference is not actional

pleaded, Steelman’s civil conspiracy claim must also fail”) (cil8agara Gaming Corp. V.

Culinary Workers Union Local 22684 P.2d 164, 165 (Nev. 1999)). Accordingly, becg
plaintiffs have not and cannot present a valid claim for wrongful foreclosure, these
are dismissed as a matter of law.
B. Failure to Allege Specific Facts to Support Inference of a Conspiracy
Regardless of the merits of Plaintiffs’ underlying claims for fraud, Plaintiffs’ ¢

that Defendants conspired to commit wrongful foreclosure is insufficient both for a f

e in

L Itis
Claim
or

an

26,

Dle as

use

Claim

aim

Ailure

to plead conspiracy with the requisite partagitly and for a failure to plead an agreement to

participate in the wrongful foreclosure.

For a conspiracy-to-defraud action to lie under Nevada law, a plaintiff must pleg
prove that there is: “(1) a conspiracy agreement. . . ; (2) an overt act of fraud in furth
of the conspiracy; and (3) resulting damages to the plaintiffrdan v. Statex rel. Dept.

of Motor Vehicles and Pub. Safetyl0 P.3d 30, 51 (Nev. 2005). “To prevail in a c

2 The claims inGreen and Dalton are titled: “Conspiracy to Commit Wrongfi
Foreclosure by Creation, Operation and Use of the MERS System.” The cl&@omdwin
andLopezare titled: “Conspiracy to Commit Wrongful Foreclosure Related to the M
System.”
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conspiracy action, a plaintiff must prove an agreement between the tortfeasors, v

vhett

explicit or tacit.” GES, Inc. v. Corbift21 P.3d 11, 15 (Nev. 2001). Thus, to maintain a

viable conspiracy claim a plaintiff must allege with sufficient factual particularity,
“specific time, place, or person involved in the alleged conspiracies to give a def
seeking to respond to allegations of a conspiracy an idea of where to bégmaall v. Visa
U.S.A,, Inc. 518 F.3d 1042, 1047 (9th Cir. 2008) (quotations and citation omitted)
another way, plaintiffs must plead the “who, what, when, where and how of the misc
charged” necessary to satisfy the requirements of Federal Rule of Civil Procedu &gy
Gowen v. Tiltware LLCNo. 2:08-CV-1581, 2009 WL 1441653, at *9 (D. Nev. May
2009) (quotingVess v. Ciba-Geigy Corp. USA17 F.3d 1097, 1106 (9th Cir. 2003

Specifically, “a plaintiff must allege with sufficient factual particularity that defend

the

bndal

Put
bndu
b).
19,

).

ants

reached some explicit or tacit understanding or agreement. It is not enough to show tf

defendants might have had a common goal unless there is a factually specific allegal
they directed themselves towards this wrongful goal by virtue of a mutual understan

agreement.”S. Union Co. v. Sw. Gas Corpp65 F.Supp.2d 1010, 1020-21 (D. Ariz. 20(

(quotingAlfus v. Pyramid Technology Coy@45 F.Supp. 1511, 1521 (N.D. Cal. 1990)).

Plaintiffs allege that Defendants: (1) formed an association to conspire in of

deprive Plaintiffs of their property; (2) knewaittiffs would be unable to pay the loans a

lion tl
Hing «
D1)

der t
nd,

thus, Defendants would be in a position to seize Plaintiffs’ real property through foreclosure

and (3) targeted Plaintiffs for the purpose of misrepresenting the terms of the loans in ord

to seize Plaintiffs’ properties. However, Plaintiffs do not plead any of these allegatior
sufficient factual allegations. Plaintiffs have failed to plead how or even when Defef
formed this purported association to conspire. Neither have Plaintiffs included any
allegations pertaining to how Defendants targeted Plaintiffs. Plaintiffs’ allegations a
to a claim that Defendargemehowormed a conspiracy with the intent to provide Plaint
with a loan, the terms of which they could not afford, thus permitting Defendants tg
control of the properties through foreclosure. “But terms like ‘conspiracy,” or

‘agreement,’ are border-line: they might well be sufficient in conjunction with a |
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specific allegation—for example, identifying a written agreement or even a basis for in
a tacit agreement—but a court is not required to accept such terms as a sufficient ba
complaint. The case law on this point is ampledM Research, Inc. v. Coll. of An
Pathologists 170 F.3d 53, 56 (1st Cir. 1999) (cited with approvalwombly 550 U.S. at
557). Plaintiffs have failed to provide any spiiecfactual allegations inferring even a ta
agreement. As such, Plaintiffs’ claims fanspiracy fall short of the requirements of R
9(b), Twombly andlgbal.

Plaintiffs’ claim for conspiracy to commit wrongful foreclosure fails both becd
Plaintiffs have not stated a claim for the underlying tort—wrongful foreclosure—and b¢
Plaintiffs fail to state the basic elementsaoinspiracy. Thus, éhCourt will grant the
motions to dismiss these claims.

V. CONSPIRACY TO COMMIT FRAUD RELATED TO THE MERS SYSTEM

In all six actions, Plaintiffs attempt to state a claim for Conspiracy to Commit F
Related to the MERS® SysteimIn these claims, Plaintiffs assert that various na
Defendants conspired to commit fraud through the MERS system. From the comj
Plaintiffs’ claims for conspiracy to comniraud appears to be an attack on the legitim
of the MERS system itself. A nearly identical claim for Conspiracy to Commit F
Related to the MERS® System was dismissed with prejudice by this Calegtvantes v
Countrywide Home Loan€V 09-517-PHX-JAT, 2009 WL 3157160 (D. Ariz. Sep. !
2009), because no facts were alleged showing any fraud was committed by MERS ¢
MERS system. In an effort to distinguish the present cases@eswantes Plaintiffs, in
their responses, argue that they “have not alleged that the MERS system is fraudul
Plaintiffs have not alleged that MERS committed any fraud” (Doc. 448 at 4). Ing
Plaintiffs now maintain that these claims:

“are about how the defendants named as co-conspirators created and used th
MERS system to facilitate the securitization and sale of loans procured by

¥ The Claims inGreenand Dalton are titled: “Conspiracy to Commit Fraud |
Creation, Operation and Use of the MERS System.”

-16 -

errin
1SiS fc

.

Cit

ile

nuSe

pCaUS

Fraud
med
plaint
acy

raud

D4,

Drin t

oNt, &

stead

e




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

fraud (also known as predatory loans, subprime loans, and toxic loans), and

how the defendants created and used the MERS system to facilitate wrongful

foreclosures on the parties who were the victims oflpredatory lending, and how

}\I?e MdERS system was used to facilitate wrongful foreclosures on others in
evada”

Id. Under both Plaintiffs’ complaints and the gloss provided by Plaintiffs’ Responses

Plaintiffs fail to state a claim. For the safghoroughness, the Court will consider each of

these constructions—that the MERS system is itself fraudulent or that the MERS

“facilitated” fraudulent activity in turn.

Syste

A. The MERS system is not fraudulent, and MERS has not committed any fraud

While Plaintiffs have conceded this point, it is helpful to provide an overview qf the

facts. MERS is a wholly owned subsidiafMERSCORP, a Virginia corporation. Vario

S

of the named Defendant banks and lending institutions are shareholders in MERSCQRP &

participants in the MERS system. Under theREESystem, at the origination of a residen
loan, the lender takes possession of a promyjissate and the borrower and lender agre

designate MERS as the beneficiary under a déedst. Under the MERS system, the rig

fial
P t0

Nts

to the mortgage are tracked internally and not recorded in the public records each {ime t

rights to the mortgage are bought and soldpeg as the buyer is a member of the MERS

system.

This Court inCervantesonsidered two possible ways in which this MERS system

could be considered fraudulent: (1) MERS is never really a beneficiary under the deed

trust because it never acquires a true beneficial interest; and (2) the MERS system is

ame

of circumventing the public recording requirements. The Court found that Plaintiffs’ glaims

for conspiracy to commit fraud fail as a mattetas¥ under Rule 12(b)(6) in that it failed

[0

assert several elements of a claim for fraud. The Court relies on the analysis put fonward

Cervantes The elements of a fraud claim under California and Nevada law are largely

similar to the elements of fraud under Arizona faWere, under both theories conside

*In Arizona, a fraud claim requires proofrifie elements: (1) a representation;

its falsity; (3) its materiality; (4) the spealssknowledge of its falsity or ignorance of ifs
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in Cervantes several elements of a fraud claim under Arizona, California, or Ne
law—falsity, reliance, and injury—are lacking from Plaintiffs’ complaints. Thus, Plair
have now reframed the issue as a questiavhether MERS facilitates origination fraud
guestion to which the Court now turns.
B. MERS “facilitated” fraudulent practices
1. Failure to Plead the Underlying Claim
Plaintiffs have, in their responses, advarecadw gloss on their conspiracy to com
fraud claims. They maintain that fraudulent inducement is the “underlying act[] on
the conspiracy claim[] is based.” (Doc. 448 at 8 n. 17.) The complai@tsadwin Lopez
andVargascontain such allegations of fraudulent inducement, but nothing iDdtien,
Green and Robinsoncomplaints makes this type of allegation. Plaintiffs admit

deficiency in their responseSee idat 20 n. 51 (Admitting that while “Plaintiffs ibalton

andGreenandRobinsonare also able to make similar allegations,” the current compalrints

do not contain these allegations.). Thus, absent allegations of the underlying fr
Dalton, Green andRobinsorComplaints do not—and cannot as a matter of law—state a

for Conspiracy to Commit Fraud Related to the MERS® Systeashidi v. Albright818

vada
tiffs

a

mit

whick

this

ud, tl

claim

F. Supp. 1354, 1360 (D.Nev. 1993) (holding that because the underlying claim failed th

conspiracy claim must also be dismissesek also Willis v. City of L.AS7 F. App’x 283,

truth; (5) the speaker’s intent that it deted upon by the recipient in a manner reasongbly

contemplated; (6) the hearer’s ignorance of#fsty of the representation; (7) the heare
reliance on the truth of the representationtli@)right to rely on it; and (9) consequent g
proximate injury. Echols v. Beauty Built Homes, In647 P.2d 629, 631 (1982).

In Nevada, to state a claifor fraud in the inducement, agohtiff must allege (1) 3
false representation of material fact made by the defendant; (2) defendant’s knowls
belief that the representation is false; (3) defendant’s intention to induce the plaintifi
or to refrain from acting in reliance upon the misrepresentation; (4) plaintiff's justif
reliance upon the misrepresentation; andd@nage to the plaintiff resulting from su
reliance. Albert H. Wohlers & Co. v. Bartgid14 Nev. 1249, 1260-61 (1998).

In California, to state a claim for fraud, arfyamust allege (1) a misrepresentatic
(2) scienter or knowledge of falsity, (3) an intention to defraud, (4) justifiable reliancg
(5) damages to state a claim for frau@ias v. Nationwide Life InsNo. 09-cv-524, 201(
WL 1032777, at *8 (E.D. Cal. Mar. 19, 2010).
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287 (9th Cir. 2002) (where no tort alleged, defendants not liable for civil conspirac

matter of law).

As for the Goodwin Lopez and Vargas complaints’ allegations of fraudulel

inducement, those claims have been remanded to the transferor courts. Yet, bec
claim for Conspiracy to Commit Fraud must necessarily fail without an underlying to

undersigned must consider the validity of the Fraud in the Inducement Claims. Helpful

transferor courts have already addressed these claims and dismissed them ung

12(b)(6) for failure to state a clainbeeGoodwin v. Executive Trustee Services, L6880

F.Supp.2d 1244, 1256 (D. Nev. 2010) (dismissing fraud in the inducement claim, f

“Plaintiffs’ claim for fraud in the inducement fails to allege who made W

misrepresentations or when any of the alleged misrepresentations took place. The
replete with vague and conclusory allegations such as ‘Defendants misrepresented th

of Plaintiffs, and other similarlyitsiated, to qualify for the loans.”),.opez, et al., v

Executive Trustee Services, LLC, ef Blo. 3:09-CV-0180-ECR (D. Nev. Jan. 13, 201

Order at 17 (same). The Court finds that just &dadwinandLopez theVargasPlaintiffs
fail to plead any of the requisite elemeatsa claim for fraud in the inducement with t
specificity required by Fed. R. Civ. P. 9fb).
2. Insufficient allegation of conspiracy
Regardless of the merits of Plaintiffs’ underlying claims for fraud, Plaintiffs’ ¢

that Defendants conspired to commit fraud related to MERS is insufficient both for a

®> Defendant GE Money Bank also raised the possibility that Plaintiffs’ statg
claims for conspiracy to commit fraud against GE Money Bank are preempted by the |
Home Owners’ Loan Act of 1933 (HOLA) and Office of Thrift Supervision regulat
promulgated thereundeBeel?2 U.S.C. 88 146kt seq.12 C.F.R. § 560.2. However, G
Money Bank provides no evidence (i.e., through a request for judicial notice) beyon
assertion that it is a thrift or savings association that would be governed by HOL
protected by the OTS regulations on preemption. Furthermore, the Court is not cor
that HOLA preempts this type of fraud clairBeeReyes v. Downey Savings & Loan Ass
F.A., 541 F. Supp. 2d 1108, 1114 (C.D. Cal. 2008) (finding state law claims that defe

y as

ause
t, the
y, tw
er F

nding
hat
clain

e abi

0)

aim

failure

. |law
Fedel
ons
E

1 mel
A an
IViNnCe
5N,

ndan

had misrepresented the contract terms were based on the “principles of breach of confract

fraud in the inducement [that] are not specific to lending activities” and thus not preen

-19 -

pted




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

to plead conspiracy with the requisite parteity and for a failure to plead an agreement to

participate in the fraud. “In alleging fraud orstaike, a party must state with particularity

the circumstances constituting fraud or mistake.” Fed. R. Civ. P. 9(b). Plaintiffs’ alleg

with respect to fraud were not made withtigaarity. Rather, Plaintiffs’ allegations amou

’ation
Nt

to mere conclusory statements and general averments of fraud. As set forth above sect

[11.B above, Plaintiffs’ complaints fall short of the requirements of Rule 3epmbly and

Igbal.

Thus, due both a lack of an underlying fraud and insufficient allegations of

conspiracy, the facilitation gloss advanced by Riléénn their responses fails to save th

Bir

claims for conspiracy to commit fraud. The Court will dismiss these claims for failyre to

state a claim.
SLANDER OF TITLE
Plaintiffs assert claims for slander of titleGoodwinandLopez A claim for slandef

of title requires “false and malicious communications, disparaging to one’s title in lan

causing special damagedkecutive Mgmt., Ltd. v. Ticor Title C663 P.2d 465, 478 (Ney.

1998).

Plaintiffs bring claims for slander of title @oodwinon the allegation that certa

d, an

n

defendants “caused to be recorded a Trustee’s Deed Upon Sale related to the . . . reside

showing that the property” had been convegitrustee’s sale (Doc. 45-1, 11 170-190)
claims for slander of title im.opezon the allegation that certain defendants wrongf
recorded notices of default and intent to foreclose against Plaintiffs’ property (Doc. 5
154-170). Here, Plaintiffs have not sufficiently alleged the falsity of these communicg

Just as inRamos v. Mortgage Electronic Registratiofsic] Systems, In¢. No.

and

Ully
D-1,

Ations

2:08-cv-1089-ECR-RJJ, 2009 WL 5651132, at *4 (D. Nev. Mar. 5, 2009), “Plaintiffs do not

dispute that they were in default on their loan. Nor is it false that the property was to
at a trustee’s sale. . . . Itn®t clear, therefore, wh&laintiffs might assert to be false
malicious about the recorded notice.” Goodwin there is no allegation that the truste

sale had not taken place and the property had been conveyed, laogkmthere is no
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allegation that Plaintiffs were not in default or that a trustee’s sale was actually no

scheduled. The only alleged falsity emerges from Plaintiffs’ argument that the

recordation process splits the note from the deed of trust, renders the note unenforce

IERC

able,

thus all subsequent action—including these recordations—are invalid and false. As degaltw

elsewhere in this Order, this argument is not supported by the law. Therefore, the Cqurt w

dismiss Plaintiffs’ claims for slander of title for failure to state a claim.
UNJUST ENRICHMENT

Plaintiffs set forth claims for unjust enrichmen@oodwin LopezDalton, Greenand

Vargas To set forth a claim for unjust enrichment under Nevada law, a plaintiff must allege

that a defendant unjustly retained money or property of another against fundament

principles of equitySee Asphalt Prods. Corp. v. All Star Ready,N8B8 P.2d 699, 70

(Nev. 1995). California law is similaGeee.g, Shum v. Intel Corp630 F. Supp.2d 1063

D

1073 (N.D. Cal. 2009) (stating elements for unjust enrichment are receipt of a bengfit ar

unjust retention of same at the expense offardt Unjust enrichment must be premised on

some independent basis which establishes a duty on the part of the defendant and the fai

of the defendant to abide by that duty. In and of itself, the phrase “unjust enrichmen
not describe a theory of recovery. Rathers a way of describing the failure to ma
restitution where equity requireSeeMelchior v. New Line Prods., IncL06 Cal.App. 4th
779, 792, (Cal. Ct. App. 2003);

Here, the Court finds that Plaintiffs hafaled to state any other claims for reli¢

Thus, as a matter of law, Defendants cannet bha@en unjustly enriched and equity does
demand any restitution. Therefore, the Court will also dismiss the claims for
enrichment for failure to state a claim.

DECLARATORY AND INJUNCTIVE RELIEF

t” doe

KE

L4

f.
not

Injus

Plaintiffs also seek injunctive and declaratory relief. However, for the various reason

discussed above, the Court has already foundhthat Plaintiffs’ other claims before this

Court must be dismissed. Therefore, any request for injunctive and declaratory

premised upon those counts must likewise fail.
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ARTICLE Il STANDING

Several defendants argue that Plaintiffs lack standing under Article Il of the U
States Constitution and, thus, Plaintiffs’ claims should be dismissed under Rule 12(b
lack of subject matter jurisdiction. The Court has addressed the deficiencies of Plg
complaints under Rule 12(b)(6), completely dismisses Plaintiffs’ complaints for their f
to state a claim, and will not retrace its steps in a Rule 12(b)(1) analysis.

LEAVE TO AMEND

Plaintiffs do not explicitly seek leave this Court to file amended complaint
However, Plaintiffs have undertaken to remind the Court that it “should grant leave to
even if no request to amend the pleading was made, unless it determines that the
could not possibly be cured by the allegation of other facts.” (Doc. 488 at 37 (qnogr
v. United StateH8 F.3d 494, 496-97 (9th Cir. 1995) (internal quotations omitted).)) L
to amend a complaint is within the Court’s sound discretion, and in exercising this disg
the Court must be guided by the comman®&ule 15(a), which providethat “leave shal
be freely given when justice so requireallen v. City of Beverly Hills911 F.2d 367, 371
(9th Cir. 1990) (citing Fed.R.Civ.P. 15(a)). “In exercising its discretion[,] . . . ‘a court
be guided by the underlying purpose of Rule 15-to facilitate decision on the meritg
than on the pleadings or technicalities.’ . . . Thus, ‘Rule 15’s policy of favoring amend
to pleadings should be applied with extreme liberalit§ldridge v. Block832 F.2d 1132
1135 (9th Cir. 1987) (citations omitted). The Court should consider five factors
assessing whether to allow lesto amend: (1) bad faith, (2) undue delay, (3) prejudic

nitec
(1) f
intiffs

hilure

S.
amer
pleac
g
eave

retiol

A\~

must
rathe

ment

wher

e to

the opposing party, (4) futility of amendment, and (5) whether the plaintiff has previously

amended the complainEoman 371 U.S. at 182.

The Court finds that Plaintiffs’ indirect requests to amend their complaints d
constitute bad faith, have not resulted from undue delay, and would not result in
prejudice to the opposing parties. Because Plaintiffs have not formally moved for Ig
amend, they have deprived the Court of the benefit of the redlined proposed ar

complaint that would be helpful in making a determination about the futility of amend
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The Court also notes that in some of these cases, Plaintiffs have already amended tt

complaints and are seeking leave to do so for a second or third time.
Yet the Court finds no reason to degeotn Rule 15’s liberal amendment policy a

will grant all of Defendants’ motions to dismiss without prejudice.

To facilitate the streamlining of this MDL, the Court directs plaintiffs, if they choose

to seek leave to amend, to jointly file a proposed consolidated amended complaint t

with the various plaintiffs whose actions are currently joined to this MDL. The Cour|

pgetr

t will

conduct an initial round of pretrial motions for the other member cases as provided far in th

various practices and procedures orders until such time as it is appropriate to sef fortt

timetable for filing this consolidated amended complint.
CONCLUSION

Accordingly,

IT ISORDERED regardingvargasthat: Defendant Citimortgage, Inc.’s Motion
Dismiss Plaintiffs’ First Amended Complaint (Doc. 262) is grahtedfendant GE Money
Bank’s Motion to Dismiss Plaintiffs’ First Amended Class Action Complaint (Doc. 28
granted; Defendants National City Bank, National City Mortgage, National City Corpo
and PNC Financial Services Group, Inc.’s Motion to Dismiss Count Seven of the
Amended Complaint (Doc. 292) is grantedf@&wlant MortgagelT, Inc.’s Motion to Dismig
First Amended Complaint (Doc. 299) is granted; Defendant JPMorgan Chase Bank,

Motion to Dismiss Plaintiffs’ First Amended Complaint [#3/argag (Doc. 309) is granted;

® Should there arise a need for any plaintifSeek preliminary injunctive relief, th
party should file a proposed amended comptanturrently with the motion for preliminar
injunction. Such a proposed amended complaint need not conform with this Q
instruction that a consolidated amended complaint be filed.

In a departure from prior practice, any motions relating to less than all member
should be filed in the individual case numbers assigned to each case.

" Unless otherwise noted, the Court dismisses Plaintiffs’ complaints, wi
prejudice, for failure to state a claim. As to all other theories, Defendants’ motions to g
are denied without prejudice.
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Certain Defendants’ Motion to Dismiss First Amended Class Action Complaint (Doc
Is granted; Defendants MERSCORP, Inc. and Mortgage Electronic Registration Sy
Inc.’s Motion to Dismiss Plaintiffs’ First Amended Class Action Complaint (Doc. 32
granted,;

ITISFURTHER ORDERED regarding-opezhat: Defendant Citimortgage, Inc.
Motion to Dismiss Plaintiffs’ Second Amended Complaint [#59-1] (Doc. 260) is gra
Defendant GE Money Bank’s Motion to Dismiss Plaintiffs’ Second Amended Class A
Complaint (Doc. 281) is granted; Defendants National City Bank, National City Mort
National City Corporation and PNC Financial Services Group, Inc.’s Motion to Dis
Counts Five and Six of the Second Amended Complaint (Doc. 291) is granted; Def
T.D. Service Company’s Motion to Dismiss Second Amended Complaint Against

Service Company (Doc. 297) is granted; Defendant JPMorgan Chase Bank, N.A.’s

to Dismiss Plaintiffs' Second Amended Complaint [#41Rdpez (Doc. 308) is granted;

Certain Defendants’ Motion to Dismiss Plaintiff's Second Amended Complaint (Doc.
is granted; Defendant National Default Servicing Corp.’s Motion to Dismiss for Faily
State a Claim for Relief (Doc. 318) is granted; Defendants MERSCORP, Inc. and M@
Electronic Registration Systems, Inc.’s Mottoismiss Plaintiffs’ Second Amended Clg

Action Complaint (Doc. 331) is granted;

IT ISFURTHER ORDERED regardingGoodwinthat: Defendant Citimortgage

Inc.’s Motion to Dismiss Plaintiffs’ Second Amended Complaint [#45-1] (Doc. 25
granted; Defendant Deutsche Bank National Trust Company’s Motion to Dismiss Pla

Second Amended Class Action Complaint (Doc. 266) is granted; Defendant Ocwe

314
stem

1) is

S
nted;
ction
jage.
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rtgag
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D
1
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N Lo¢

Servicing, LLC’s Motion to Dismiss Second Amended Complaint (Doc. 268) is grztted;

Defendant Western Progressive Trustee LLC’'s Motion to Dismiss Second Am
Complaint (Doc. 269) is granted; Defendant American Home Mortgage Servicing,
Motion to Dismiss Plaintiffs’ Second Amended Class Action Complaint (Doc. 27
granted; Defendant GE Money Bank’s Motion to Dismiss Plaintiffs’ Second Amended

Action Complaint (Doc. 282) is granted; Defendant Litton Loan Servicing LP’s Motiq
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Dismiss Second Amended Class Action Complaint (Doc. 286) is granted; Defe

National City Bank, National City Mortgage, ttanal City Corporation and PNC Financigl

Services Group, Inc.’s Motion to Dismiss Counts Six and Seven of the Second An
Complaint (Doc. 290) is granted; Defendant WMC Mortgage Corp.’s Motion to Dis
Plaintiffs’ Second Amended Class Action Complaint (Doc. 296) is granted; Defendan
Service Company’s Motion to Dismiss Second Amended Complaint (Doc. 298) is gr|
Defendant I.B. Proprty Holdings, L.L.C.’s Motion to Dismiss Second Amended Com
(Doc. 300) is granted; Defendants Aztec Foreclosure Corporation and National [
Servicing Corp.’s Motion to Disiss for Failure to State a Claim for Relief (Doc. 304
granted; Defendant JPMorgan Chase Bank, N.A.’s Motion to Dismiss Plaintiffs’ S¢
Amended Complaint [#443 i@oodwir] (Doc. 305) is granted; Defendant Bank of N
York’s Motion to Dismiss (Doc. 310) is granted; Certain Defendants’ Motion to Dis
(Doc. 320) is granted; Defendants MERSCORP, Inc. and Mortgage Electronic Regis
Systems, Inc.’s Motion to Dismiss Plaintiffs’ Second Amended Complaint (Doc. 32

granted; Defendant MTC Financial, Inc. dba Trustee Corp’s Motion to Dismiss Plai

Second Amended Class Action Complaint for Failure to State a Claim for Relief (Dog.

Is granted.

ITISFURTHER ORDERED regardingGreenthat: Defendants Citimortgage, Inc.

and CR Title Services, Inc.’s Motion to Dismiss Plaintiffs’ First Amended Complaint |
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(Doc. 257) is granted; Defendant American Home Mortgage Servicing, Inc.’s Motion tc

Dismiss Plaintiffs’ First Amended Class Action Complaint (Doc. 279) is granted; Defe
GE Money Bank’s Motion to Dismiss Plaintiffs’ First Amended Class Action Comp
(Doc. 283) is granted; Defendant Litton Loan Servicing LP’s Motion to Dismiss

Amended Class Action Complaint (Doc. 287) is granted and Defendant Litton

Servicing LP is dismissed with prejudic®efendants National City Bank, National City

8 Plaintiffs, in their response, aver that listing Litton in the caption dbteenmatter
was inadvertent. Doc. 451 at 3 n.3.
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Mortgage, National City Corporation and PNC Financial Services Group, Inc.’s Mot
Dismiss Counts Two, Three and Four of thesfAmended Complaint (Doc. 294) is grantg
Defendant Bank of New York Mellon’s Motion to Dismiss Plaintiffs’ First Amen(
Complaint [#35] (Doc. 302) is granted; Deflant JPMorgan Chase Bank, N.A.’s Motion
Dismiss Plaintiffs’ First Amended Complaint [#35] (Doc. 307) is granted; Defen
National Default Servicing Corp.’s Motion to Dismiss for Failure to State a Claim for R
(Doc. 312) is granted; Defendant NdeX West, LLC’s Motion to Dismiss Plaintiffs’
Amended Class Action Complaint (Doc. 317) is granted; Certain Defendants’ Mot
Dismiss (Doc. 321) is granted; Defendants MERSCORP, Inc. and Mortgage Ele(
Registration Systems, Inc.’s Motion to Dismiss Plaintiffs’ First Amended Complaint
333) is granted.

IT ISFURTHER ORDERED regardingDaltonthat: Defendant Citimortgage, In
and CR Title Services, Inc.’s Motion to Dismiss Plaintiffs’ Complaint (Doc. 258) is gra
Defendant Deutsche Bank National Trust Company’s Motion to Dismiss Plaintiffs’
Action Complaint (Doc. 267) is granted; Defendant American Home Mortgage Sery

Inc.’s Motion to Dismiss Plaintiffs’ Class Aion Complaint (Doc. 277) is granted; Defendji
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GE Money Bank’s Motion to Dismiss Plaintiffs’ Class Action Complaint (Doc. #284) is

granted; Defendant T.D. Service Company’s Renewed Motion to Dismiss Class |
Complaint (Doc. 293) is granted and T $ervice Company’s Renewed Motion to Quz
Service of Summons and Complaint is denied as moot; Defendants National City|
National City Mortgage, National City Corporation and PNC Financial Services G
Inc.’s Motion to Dismiss Counts Two, Three and Four of the Complaint (Doc. 29
granted; Defendants Aztec Foreclosure Corporation and National Default Servicing (
Motion to Dismiss for Failure to State a Claim for Relief (Doc. 301) is granted; JPM
Chase Bank, N.A., EMC Mortgage Corporation, and California Reconveyance Com
Motion to Dismiss Plaintiffs’ Complaint (Doc. 306) is granted; Defendant MetLife B
N.A.’'s Motion to Dismiss (Doc. 319) is granted; Defendants MERSCORP, Inc

Mortgage Electronic Registration Systems, Inc.’s Motion to Dismiss Plaintiffs’ Class A

-26 -
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Complaint (Doc. 325) is granted; Certain Defendants’ Motion to Dismiss (Doc. 3’
granted; Defendant Cal-Western Reconveyance Corporation’s Motion to Dismiss

Action Complaint (Doc. 423) is granted.

IT ISFURTHER ORDERED regardingRobinsorthat: Defendant Citimortgage

Inc.’s Motion to Dismiss Plaintiffs’ First Amended Complaint (Doc. 261) is gran
Defendant GE Money Bank’s Motion to Dismiss Plaintiffs’ First Amended Class A
Complaint (Doc. 280) is granted; Defendants National City Bank, National City Mort
National City Corporation and PNC Financial Services Group, Inc.’s Motion to Dig
Count Eight of the First Amended Complaint (Doc. 288) is granted; Defendant JPM
Chase Bank, N.A.’s Motion to Dismiss Plaintiffs’ First Amended Complaint [#9
Robinsof (Doc. 303) is granted; Certain Defendants’ Motion to Dismiss Plaintiffs’ |
Amended Complaint (Doc. 311) is granted; Defendants MERSCORP, Inc. and Mo
Electronic Registration Systems, Inc.’s Motion to Dismiss Plaintiffs’ First Amer
Complaint (Doc. 326) is granted.

IT ISFURTHER ORDERED that Defendants GMAC Mortgage, LLC, Executi
Trustee Services, Inc., and Homecomings Financial, LLC’s Motion to Dismiss All Plair
Claims Retained by the Court in these SiagslActions (Doc. 276) is granted; Defendg
Aurora, Old Republic, and Saxon’s Motion to Dismiss Plaintiffs’ Complaints (Doc.
(concerningGoodwin Green andDalton) is granted; Motion to Dismiss By Shareholg
Defendants (Doc. 315) (concerning all six cases) is granted; Motion to Dismiss Pla|
Complaints Filed by Quality Loan Service Corporation (Doc. 343) (conce@Gmaglwin
Green andDalton) is granted.

IT ISFURTHER ORDERED that Motion of the Federal Housing Finance Age
as Conservator of Fannie Mae and Freddie Mac to Dismiss (Doc. 264) is denied as

DATED this 30" day of September, 2010.

y James A. Teilborg /
United States District Judge
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