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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
DLC Dermacare, LLC, No. CV10-00333-PHX-DGC
Plaintiff, ORDER
VS.

Sixta Castillo, RN, et al.,
Defendats.

Defendants Fox Development Company, JaiieFox, and Shannon C. Fox (th
“Fox Defendants”) moveto dismiss Plaintiff's actiomagainst them, with prejudice
pursuant to Fed. R. Civ. P. 12(b)(6). Dd89. The motion has been fully briefec
Docs. 199, 202, 203. Fox [@mdants’ request for oral gument is denied because
would not aid the Court’'s dectsi. Fed. R. Civ. P. 78(b). For the reasons below,
Court will deny the motion to dismiss.
l. Background.

Plaintiff DLC DermaCare, LLC filed amitial complaint on Fbruary 17, 2010.
Doc. 1. On July 13, 2011, Plaintiff filats first amended comgla alleging breach of
contract, breach of the implied covenant of good faith and fair dealing, misappropr
of trade secrets, trademark and service mark infringement, unfair competition, to

interference with contract, ghconspiracy, and defamatioioc. 184. These allegation:

arose from franchise agreements between fffaand Defendants. Doc. 1, at2. The

franchise agreements contain a Liriga of Action clause which provides:
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The patrties further agree that no causaadion arising oudf or under this
agreement may be maimad by either partyagainst the other unless
brought before the expiration of twgears after the act, transaction or
occurrence upon which such action isdxh or the expiration of one year 1
(sic) after the complaining party benes aware of facts or circumstances
reasonably indicating that such pamay have a claim against the other
party hereunder, whichever occumoser, and that any action not brought
within this period shall be barred as a claim, counterclaim, defense or
setoff.

Doc. 199, at 4.

1. Legal Standard.
When analyzing a motion to dismiss fiailure to state a claim to relief unde

Fed. R. Civ. P. 12(b)(6), the Court must aqutcall factual allegations of the complaint 3

true and draw all reasonable inferenaeg$avor of the nonmoving partyTwoRivers v.

Lewis 174 F.3d 987, 991 (9th Cir. 1999). “[Apbmplaint cannot be dismissed unless

appears beyond a reasonable ddhbat the plaintiff can provao set of facts that would

establish the timelires of the claim.” Supermail Cargo, Inc. v. United State$

68 F.3d 1204, 1207 (9th Cir. 1995) (citi@gnley v. Gibson335 U.S. 41, 78 (1957)). Al

this stage of the litigation, the Court musisolve any ambiguities in the considerg

documents in the plaintiff's favor.See Int'l Audiotext Network, Inc. v. AT&T Co
62 F.3d 69, 72 (2d Cir. 1995).
[11. Discussion.

Fox Defendants assert that Plaintiff'siohs are time barred and that Plaintiff hg
therefore failed to state a claito relief. Doc. 199, at2. Pursuant to the partig
franchise agreement, Plaintiff must file aioh within one year of becoming aware (
facts or circumstances reasonalviglicating that the claim existsSeeDoc. 199, at 4-5.
Fox Defendants cite email correspondefrcan Carl Mudd, Plaintiff's President ang
Chief Executive Officer, to Fox Defendantsteth January 12, 2008. Doc. 199-1. T}
email appears to give notice of terminatminthe franchise agreement. Fox Defendalf

argue that this email reveals that Plaintfas aware of the facts or circumstanc
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reasonably indicating that it might have claim against Fox Defendants prior t
January 12, 2008, and that Plaintiff's cdeapt is time barred because it was filed g
February 17, 2010, well past the onetyae limit. Doc. 199, at 5.

Plaintiff disputes the authenticity of the &aifrand suggests thdthas been altered.
Doc. 202, at 5. Plaintiff also distinguishe®-termination breach aontract allegations

addressed in the email from post-terminatadaims. Plaintiff argues that the emal

containing the termination notiaoes not indicate that it was aware at that time of K

Defendants’ post-termination conduct givingerito claims for misappropriation of trade

secrets, trademark infringement, tortious lifgeence with contracgnd civil conspiracy.
Doc. 202, at 3. Fox Defendants agree that email did not trigger the one-year tim
limit with respect tothe post-termination claims, and ask the Court to dismiss al
Plaintiff's claims arising from alleged ptermination conduct. Doc. 203, at 3.

The timing suggested in the emailepented by Fox Defendants contradid

Plaintiff's factual allegations. In botkhe initial complaint and the first amende

complaint, Plaintiff claims tat it terminated the franchissgreements in March 2009,

Docs. 1, at17; 184, at17 (“On or abadarch 20, 2009, DeraCare’'s bankruptcy

attorney sent notices to sorfeanchisees, that the Clinkranchise Agreements woulq

terminate 10 days from the daikthe notice . . . . Sortime in March 2009, Dermacare

terminated the Clini€ranchise Agreements with the ath&anchisees.”). At this stage

of the proceedings, the Court must acceptféictual allegations in Plaintiff's complain{
as true. Given that the parties dispute dhéhenticity of the enilaand that the email
contradicts Plaintiff's factual allegations ettfCourt must resolve ¢hambiguity in favor
of Plaintiff. It does not appear beyond asenable doubt that Plaintiff can prove no g
of facts that would establishehimeliness of its claims.
IT ISORDERED that Fox Defendants’ motion to dismiss (Doc. 19%)asied.
Dated this 18th day of November, 2011.

Nalb ottt

David G. Campbell
United States District Judge
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