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UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

IN RE MORTGAGE ELECTRONIC MDL 09-02119-PHX-JAT
REGISTRATION SYSTEMS (MERS) CV 10-630-PHX-JAT
LITIGATION

THIS DOCUMENT RELATES TO: ORDER

Robinson v. GE Money Bank et al.,
CV 10-00630-PHX-JA

l. Jurisdiction

Following the Supreme Court’s decision Americold Realty Trust v. Conagrg
Foods, Inc, 136 S.Ct. 1021 (2016) (holding that asir takes on the citizenship of
members), this Court called for supplemebtafing on jurisdiction. (Doc. 2046). B
Trustees (U.S. Bank as Trustéor Structured Asset Securities Corporation Series

GEL3 and Bank of New Yorkellon As Trustee for SAMII 2006-AR3) and Plaintif

' In the original case (CV 09-227-TUC) that svbifurcated and partially transferreq
the MDL (counts related to the operation anarfation of MERS were transferred to
MDL court), the amended complaint listed Plaintiffs: Sally Robinson-Burke 3§
Jonathan Burke (“the Robinsons”) (reoperty at 7095 North Tula Lane, Tucs
Arizona); Rosa Silvas (“Silvas? (re prope located at 3167 NCorona Place, Noga
Arizona) and Amada Holbert (re propertyc&ted at 10636 South Varner Drive, V
Arizona). (Doc. 91 in CV 09-227-TUC). Mslolbert was voluntarily dismissed fr
CV 09-227-TUC on May 7, 2010 because gshatered into a loan modificati
agreement. The Court has not located mpmarable dismissal in the MDL case nun
(MD 09-2119) nor the member case (CV @3B-PHX); however, because no party
treated Ms. Holbert as a Plaintiff in eithesseaefore this Court, the Court presume
dismissal in CV 09-227-TUC applied equally this case. The Tucson case is
closed. (CV 09-227 Doc. 282).
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appear to take the position that the Trusteese not sued to “rea” the assets of t
trusts (unlikeNavarro Savings Assn. v. Lee, 446 U.S. 458 (1980)), but instead argue
Trustees are literally the Defemdts, and that the status as Trustee is irrelevant.
example, Plaintiffs state “Plaintiffs did netie any trusts.” (Doc. 2048 at 1)). In o
words, both briefs imply thatny judgment Plaintiffs mighdbtain against U.S. Bank,
Trustee, or Bank of New Yorklellon, as Trustee, woulde paid by U.S. Bank or B3
of New York Mellon personallyand not out of the res ofdhrespective trusts. Furth
they both imply that the banks are paying tlosin legal fees; not thahe either Trust
paying the legal fees of its Trustee. le$ke representations are true, the Court
agree that U.S. Bank’s citizenship and BaikNew York Mellon’s citizenship is tl
relevant citizenship for diversity purposes aad the citizenship athe Trust (i.e. all th
members/certificate holders of the Trust).

However, Plaintiffs have made no claiwfsbreach of fiduciary duty against U
Bank or Bank of New York Metin, which is the typical claim made against a Tr
personally. Instead, Plaintiffs must be allggihat they can make direct claims ag

U.S. Bank or Bank of New York Mellon as the facto “manager” of Plaintiffs’ loans
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a Trust asset. Assuming this is trueg fourt is unclear why U.S. Bank was named

“solely in its capacity as Trustee”, becausereality, it is being named solely in
capacity as a Bank. The same wouldrine for Bank of New York Mellon.

Because the Court cannot do any fact itigaon on its own, the Court is left
accept the parties’ representations. Basethese representations, the Court will ag
that the Trusts, and their respective assetsnat at issue in this case. The Court
also accept these representations to estathieghthe Banks, and not the Trusts or

assets, are the real parties in interest.
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Il. Summary Judgment Standard

Summary judgment is appropriate whanmmoving part shows that there is
genuine dispute as to any nraéfact and that the mavg party is entitled to judgmé
as a matter of law. Fed. R. Civ. P&6. Initially, the movantears the burden
pointing out to the Court the basis for the mantand the elements tife causes of acti
upon which the non-movant will henable to establish a genuine issue of materia
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). The Ban then shifts to the nq
movant to establish the existence of material fadt. The non-movant “must do m¢
than simply show that theris some metaphysical doubt as to the material fac
“com[ing] forward with ‘specificfacts showing that there isgenuine issue for trial.’
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586—-87 (1986) (quo
Fed. R. Civ. Pro. 56(e)l963) (amended 2010)). A disputeoat a fact is “genuine”
the evidence is such that asenable jury could return a verdict for the nonmoving f
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)The non-movant’'s ba
assertions, standing alone, are insufficient &at@ a material issue of fact and defs
motion for summary judgmentd. at 247-48.
[lI.  Count | of the Amended Complaint

Following the Court of Appeals reversah e Mortgage Elec. Registration Sys.,
Inc., 754 F.3d 772 (9th Cir. 2014) at Doc. 1828f) this Court’'s dismissal of t
consolidated amended complaint in thissesathere is one Count remaining.
remaining Count is a cause of action undeR.A. 8§ 33-420(A). Andter Court in th

district has summarized this cause of action as follows:

...A.R.S. 8§ 33-420(A) [] penalizes persodsiming an interest or lien in
real property for knowingly recomy a document that is “forged,
groul_nddless, contains a material misstatement or false claim or is otherwis
Invalid”:
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A. A person purporting to claim aimterest in, or a lien or

encumbrance against, reabperty, who causes a document

asserting such claim to be reded in the office of the county

recorder, knowing or having reason to know thhe

document is forged, groundless, contains a material

misstatement or false claim or is otherwise invalid is liable to

the owner or beneficial title holdef the real property for the

sum of not less than five thousand dollars, or for treble the

actual damages caused by the rdcw, whichever is greater,

and reasonable attorney fees and costs of the action.
(Emphasis added.) The broader statytsection, A.RS. § 33-420, is
entitled “False documents; liability; spetiaction; damages; violation;
classification.”

David A. Kester v. CitiMortgage, CV 15-365, Doc. 37 (D. Ariz. March 31, 2016).
IV. Robinsons’ and Silva’s Fact Specific Claims

A. The Plaintiffs

The member case at issue in tldsder (CV 10-630) involves two propert
previously owned by thedbinsons and Ms. Silvaseg footnote 1). Beyond having bq
been named as Plaintiffs iniglsuit, it does not appear tithe Robinsons and Ms. Sil
have any relation to eachhetr, nor do their respective properties. Thus, eve
member case is in actualityaveompletely separate cases.

B. The Defendants

In their first supplement regarding juristion (Doc. 2001-1), Plaintiffs stated t
there are six defendants in the Robinson&Silmember case: 1) U.S. Bank, Nati
Association, as Trustee for Structured AsSecurities Corporation Series 2006-GEL!
Wells Fargo Bank, N.A.; 3Yhe Bank of New York Mellonas Trustee for SAMI
2006-AR3; 4) ReconTrust Company, N.A) MERSCORP Holdings, Inc.; and
Mortgage Electronic Registration Systems, Inc.

MERSCORP Holdings, Inc. and Mortgag#ectronic Registration Systems,

(hereinafter “MERS”) moved for summarydgment at Doc. 197 ®laintiffs respondg
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at Doc. 2011; and MERS repd at Doc. 2040. This Motion seeks summary judg

against both the Robinsons and Silvas.

Wells Fargo Bank, N.A. and U.S. Bank, National Asabon, as Trustee for

Structured Asset Securities Corpooati Series 2006-GEL3 moved for sumn
judgment at Doc. 1923, Plaifft responded at Doc. 2009 atietse Defendants replieq
Doc. 2037. This Motion seeks summary judgment against the Robinsons.

Bank of America, The Bank of New YloMellon, as Trustee for SAMI Il 200
AR3, and ReconTrust Company, N.A. moved for summary judgment at Doc,
Plaintiff responded at Do@021, and Defendants replied @bc. 2035. This Motid
seeks summary judgment againgv&s. With regard to thimotion, based on Plaintif
jurisdictional statement (which does nott IBank of America), the Court is uncl
whether Bank of America is actually a Dedlant to the Silvas’ complaint. Howe\
Plaintiff's response to this motion for summgudgment includes Bk of America as
it is a proper Defendant.

In the Consolidated Amended Complaiboc. 1424 at 17) Plaintiffs also mag
claim on behalf of the Robinsons agaidgherica’s Servicing Company. Howe\
Plaintiffs’ statement of jurisdiction (Do@001-1) does not mention America’s Ser

Company as a Defendant in this cas&merica’s Serving Company currently hag

ment
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motion for summary judgment pending. Nonetiss| the Robinson Plaintiffs repeat their

allegation against America’s Serving Compan their response (Doc. 2009 at 4

Wells Fargo’s and U.S Bank as Trustee’stioo for summary judgment. Further

to

at

footnote 5 of Doc. 2009, Plaintiffs stateithout citation that America’s Servicing

Company is a dba of Wells Fargo. Thus, ppshthis is not a separate Defendant

though the consolidated amended complaiakes specific allegations against it.

even
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C. Scope of the Mandate (Forgery)
As to Plaintiffs’ claims, this Court previously recounted,

[Plaintiffs’] amended complaint wadismissed on October 3, 2011. (Doc.
1602). Plaintiffs appealed dismissafl Counts I-VI to the Ninth Circuit
Court of Appeals. The Court of Appealeversed the dismissal of Count |
and affirmed the dismissal of Counts II-VIn re Mortgage Elec.
Registration Sys., Inc., 754 F.3d 772, 786 (9th ICi2014). Specifically, the
Court of Appeals held that: (1) R.S. § 33-420 applies to Notices of
Trustee Sale, Notices of Substitutioh Trustee, and Assignments of a
Deed of Trust, documents which Pl#Hiis alleged to be fraudulent in the
CAC,; (2) Plaintiffs’ claims are not tigbarred; (3? Plaintiffs have standing
to sue under A.R.S. § 33-420; and Rdaintiffs pleaded their robosignin
claims with sufficient particularityto satisfy Federal Rule of Civi
;{rﬁcsgzre 8(a)ln re Mortgage Elec. Registration Sys., Inc., 754 F.3d at

Doc. 2005 at 2.

More specifically, the Court of Appeals heltht Plaintiffs had stated a claim {
“the documents at issue are invalidchuse they are ‘robosigned (forged).Th rg
Mortgage Elec. Registration Sys., Inc., 754 F.3d at 783. As this Court discussed
length in the order denying class certificat{@oc. 2005), this claim is the only claim
the 18-page Count One that was remandedisoGburt. Indeed, the Court of Appe
confirmed that all other theories poteflyisembedded in Count One were waived
Plaintiffs because Plaintiffs did not raifgem on direct appeal (Doc. 2047) Thu
Plaintiffs must survive summajydgment on this single claim.

As indicated above, the statute at essweates a cause of action when som

hat

eone

files a document that is: 1)rged; 2) groundless; 3) contains a material misstatement or

false claim; or 4) is otherwise invalidA.R.S. § 33-420(A). However, the Court

Appeals’ mandate could benmstrued as permitting Plaintifts prove only “forgery” &

2 Unlike some of the other member casi® Court of Appealslid not recount aj
factual allegations specific the Robinsons or Silvas, whose foreclosures are at ig
this member case, in its reversal. (Doc. 1820).
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the means by which this statute was violatg@oc. 1820). Indeed in a subseq

decision, the Court of Appeals stated

“This court’s reversal of Count Was limited to petitioners’ claims of
robosigningand forgery. To the extent petitners now seek to challenge
the MDL Court’s dismissal of Coumitas to allegatins beyond robosigning
anﬁ/lfl(E)Frz%elry’ that challenge is waiveddagise it was not raised in the appeal
In

(Doc. 2047 at 2) (emphasis added).

Accordingly, the Court will analyze “forgery’specifically because it is possi
the only claim remaining before this CourThe Court will thenattempt to determii
whether Plaintiffs are claiming A.R.S. 33-420 was violated by Defendants in s
other way.

D. MERS’ motion for summary judgment

1. MERS Motion as to the Robinsons - Forgery

MERS has identified Jennifer Hamlin #s person who signed the Robins
assignment on behalf of MERS. With respézxtthe allegations that Ms. Hamli
signature was *“forged”, Plaintiffs have falleto create a disputed issue of 1
Specifically, each of the Robinsons’ testifiedttthey had no evidence that Ms. Ham
signature was forged. (Doc. 1979 at 11). Mamlin testified that the signature wa
fact hers. Id.) Finally, Plaintiffs’ own handwritingexpert testified that Ms. Hamlir
signature on the document was consisteith wther examples of her signatureld.]
Doc. 1980-1 at 116). On this record, Plaintiffs hawe evidence of forgery and ME

IS entitled to summary judgment.

® Arizona’s Criminal Statutes define forgef@s is relevant hergs follows: “A perso
commits forgery if, with the intent to defrautie person: 1? Falsemakes, completes
alters a written instrument....” A.R.§ 13-2002. While A.R5. 8§ 33-420 Is not
criminal statute, it does include a criminal pgnahus this Court will use this definitig

* The Court has cited MERS’ motion and amg@nying statement of facts for “fag
recounted in this paragraph because Pfésntiid not respond to MERS’s argument
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2. MERS Motion as to Silvas — Forgery

MERS has identified Christina Balandras the relevant signer of the Sil
assignment on behalf of MER§Doc. 1979 at 11). Ms. Silvas testified that she h3
evidence that Ms. Balandran did ramtually sign the documentsld.) Plaintiff's expel
did not examine Ms. Balandran’s signatuaed had no opinion on tlaithenticity of he
signature. 1@d.). On this record, Platiff has offered no evidence that Ms. Balandr
signature is a forgery.See Celotex, 477 U.S. at 325 (moving gg may discharge
burden on summary judgment by showing theranisbsence of ewetice to support t
nonmoving party’s case). Accordingly, NS is entitled to summary judgment.

3. Plaintiffs’ allegations against MERS

The Court having concludeddre is no disputed issue of fact on the only issy
Court of Appeals reversed, maly forgery, the Court could enter judgment in favq
MERS. However, the Court will addressobosigning” because it was specific
mentioned by the Court of Appeals anduably within the scope of the mandate.

Reading Plaintiffs response to MER@S&otion for summary judgment, it wol
appear Plaintiffs believe 6bosigning” is, by and of itsel§ way to violate A.R.S. § 3
420. Itis not. The statute lists four distirand specific wayg can be violated, a
Plaintiffs’ “robosigning” allegation must fall ithin one of these foucategories to ev
state a claim.

Plaintiffs define robogining as, “the actual process where people either

signatures on high volumes of foreclosurewtoents, or the actual person signing |

the documents are not forged and did notgeany facts on this issue. Accordir
MERS'’ facts are undisputed.

* The Court notes that the Court of Apﬁxaeibund Plaintiffs stated a claim ag
“robosigning (forgery)”. This Court is awathat it is bound by thatecision. Howev
the Court of Appeals never suggested tbhbsigning? standing @he, with no eviden
of flor_gery or some other means of violatihg actual language of the statute, would
a claim.
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knowledge of the facts being attested #md/or the documents are pre-notal

(notarized in blank) or postetarized (the notary didn't aclly witness the signature).

Doc. 2011 at 7-8.0nly one of these means of rolgsng, namely forgery, overla
with the ways to violate A.R.S. § 33-420.
a. Robinsons’ allegations against MERS

Plaintiffs’ claims that Ms. Hamlin isa robosigner becausshe did not hay
“personal knowledge or do angdependent investigation ofelacts that were set fg
in the assignment.” Doc. 2011 at 8. Noyaldhck of personaknowledge and lack
investigation are not ways to violate A.R&33-420. Further, to ¢hextent Plaintifi
seek to imply that such lack of knowledgedaxk of investigation nght rise to the lev,
of being a material misstatement or fatdaim, or make the document groundles
otherwise invalid, (each of which are way \imlate A.R.S. 8§ 33+20), this Court h3
previously stated that it has not locatady authority in Arizona that requires
attestation of personal knowledge” on documents making up the nonjudicial forg
process.Hensley v. Bank of N.Y. Mellon, 2013 WL 791294, *6 (D. Ariz. Mar. 4, 201
Like the Plaintiff inHensley, Plaintiffs in this case haveilied to direct this Court to a
such authority. Thus, even if Plaintiffs hizdts to support this claim, it fails as a ma
of Arizona law.

Moreover, Plaintiffs have no facts twsupport this claim. As stated abq
Plaintiffs’ assert that Ms. Hamlin did nbave personal knowledge of the document

signed and did not investigate the documentssgireed. Plaintiffs’ citation for this f3

® MERS takes issue with d&htiffs’ definition of “robosgning” arguing that it has
basis in Arizona law. (Doc. 2040 at 7-8)[his Court has preously bemoaned t
ﬁroblems that arise from the use of theravtrobosigning”, which does not appea

ave a uniformly accepted legal definition. of® 2005 at 8, n.3). &htiffs’ citation for

their proposed definition comdom a case in the District of Columbia. (Doc. 201
8). MERS appears to be correct that thiation would have no levance to the law
Arizona.

ized

PS

rth
of
S
el
S or
NS
‘an
closur
3).

ny

atter

Ve,
5 she

|ICt

N0
ne
I to

1 at
of




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Is: 1) paragraph 10 of theiradément of facts, which cageExhibit 11, p 51:9-54:13, and

2) all of Exhibit 31 (which is 21 pages)Thus, Plaintiffs cite 24 pages of deposi
testimony for this Court to review and detene whether it supports Plaintiffs’ fact

assertion. The Court would note that Uffges are not like pigs, hunting for truf

buried in briefs.” Independent Towers of Washington v. Washington, 350 F.3d 925, 929

(9th Cir. 2003) (citindJnited Satesv. Dunkel, 927 F.2d 955, 956 (7th Cir.1991)).
Nonetheless, the Court has reviewesl deposition testimony and determined
Plaintiffs mischaracterize it. Ms. Hamlinstdied that she would review the docum
(Doc. 2023-7 at 42) and that there were any questions, she would do fu
investigation to verify ownship (Doc. 2023-7 at 42-43)Accordingly, looking to onl

Plaintiffs’ evidence, on this oerd there is no evidenceathMs. Hamlin did not ha

tion
ual

fles

that
bnts
rther

y

Ve

personal knowledge of the documents or faitethvestigate the documents. Therefore,

even if such a theory could state a claon,this record, MER$ entitled to summalry

judgment.

In the response to the MER@S&otion for summary judgment, Plaintiffs also all

that Mr. Duong signed a document relevantite Robinsons’ case(Doc. 2011 at §).

Plaintiffs’ counsel then states “Hank Duongis. also believed tbe a robosigner.” 1.
at 8). MERS argues that Plaintiffs madeatiegation in the amended complaint tha
document Mr. Duong signed is attributable MEERS; therefore, MERS is entitled
summary judgment regarding Mr. Duong. D&640 at 8, n. 4; Dod 979 at 2-3 and
2. Although Plaintiffs mention Mr. Duon@ their response to MERS’ motion

summary judgment (Doc. 2011 at 8), they domedite MERS’ argumdrthat they haye

no claims against MERS for Mr. Duong’s acts. Accordingly, MERS is entitled

summary judgment on this theory.

ege
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” Moreover, Plaintiffs’ factual assertiongading Mr. Duong is based on counsel’'s

“belief” that Mr. Duong is a robosigner. oGnsel’s belief is inagjuate to survi
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At pages 6-7 and footnote 3 tbfeir response, Plaintifigppear to argue that eyen
if the documents were nabbosigned or forged, they are nonetheless false gimply
because MERS signed them. dD@011 at 6-8. Plaintiffsargument in this regard| is

somewhat difficult to follow, so the Court quotes it as follows:

Defendants’ attempt to characterizaiBtiff's criticism of the assignment
as a claim that MERS has no intergsthe note is misplaced. The false
statement is related to the transfethsd note itself togethewith an interest
in all monies to become due under titge. This is not the same as saying
that MERS was transferring aninterest in the note itself.

(Doc. 2011 at 6.) The Court ordered suppletadoriefing on this issue. (Doc. 2056)

In the supplemental brief, Plaintiffs go ¢m explain that their argument is that
MERS recorded a transfer tife “note” and that this recording was a “false claim” jnder
A.R.S. § 33-420(A). (Doc. 2059 at 7-8)In their motions, ta various lenders arque
that, factually, MERS has antarest in the note and that RRE transferring that interest
is not false. $ee eg., Doc. 1923 at 16). On the question of whether MERS had a

transferrable interest in the note, there is a disputed issue of fact.

summary judgment. Further, the Court reviewdaintiffs’ citation tothe expert opiniop.
While the expert appears to have somestjaes regarding sighares of Mr. Duong In
other cases, the expert offers nonign that the actual documenttims case is not Mrj
Duong’s authentic signature. Therefore, nqudisd issue of fact exists as to whegther
Mr. Duong’s signature is authentic.

¢ In responding to Plaintiffs’ supplementaliddt all Defendants argue that this new
version of this claim, in which Plaintiffsage that they are notaking any allegation pof
forgery, but instead ar%uing aropletely different section of the statute was violated, is
beyond the scope of the mandate. Doc. 208i. 2064. As the Court has discussed
above, the Court tentatively agrees tila¢ mandate was limited to robosigning by
forgery. However, robosignings discussed above, is not a term that was defined|by the
Court of Appeals in reversing this Courturther, when this Court denied Plaintiffs’
theory of class certification as beyond theps of the mandate (Doc. 2005 at 3-4)| the
Court did so in part because Plaintiffs eaq:a":);ndisclaimed thdhey were proceeding jon
any theory of robosigning, inafling forgery. Thus, the Cour left at this point with
two ambiguities: 1) did themandate permit Plaintiffs to proceed on a theory of
“robosigning” other than forggr and 2) assuming yes, & “false claim,” as alleged
herein, a kind of “robosigning.” As the Court held above, this Court interpretg the
mandate as limiting Plaintiffs’ claim on rendhto robosigning by foeyy. However, the
Court is considering this other potential défon of robosigning, altamatively, in case
this Court has misinterpreted the mandate.

-11-
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However, even assuming Plaintiffs can prake facts as they have stated th
this theory still fails to establish a “falseagh” under A.R.S. 8§ 33-428@s a matter of la
The Arizona Courts have already héhét MERS can transfer a not&itton v. Deutsche
Bank Nat. Trust Co., 311 P.3d 237, 243 128 (Ariz. Ct. App. 2013) ("MERS wa;{
mortgagee of record and could assign the nadetiae deed of trustittout regard to [tH
originating lender’s] legal status.”). The fadif this case (as claimed by Plaintiff),
the facts of3tton are indistinguishable: that the redof assignments was inconsis
with the reality ofthe assignmentsld. at 243 30. Nonetheds, nothing about MER

representations changed Pldisti options in a way that immded Plaintiffs’ decision

See Stton, 311 P.3d at 243 §32-133Therefore, the “false claims” were not matetial.

Accordingly, even if Plaintiffs could prove theiersion of the facts dtial, this theory g

liability fails as a matter of law.

°® The Court stated:
...these misrepresentations were notamal to Sitton because the timing
and sequence of the assignmentsild have had noffect on Sitton’s
choice of actions.
i 33 Sitton borrowed money and imd liability under the note. The
lender performed fully at the time ofosing; Sitton did not perform. Her
choices were to repay the money suant to the term of the note,
renegotiate the terms of the note, dafault and cause foreclosure. Her
liability on the note remained thersa no matter who was assigned as
beneficiary, or when. The misrepresdidns in the recorded assignments
were therefore immaterial to her as a matter of law.

Stton, 311 P.3d 237, 243-44 (Ariz. Ct. App. 2013).

0 Plaintiffs mischaracterize this Court’'s priorder by stating that the Court held

Plaintiffs “do not need to prove materialitglated to the documents.” (Doc. 2011 3
This Court did not hold this,na indeed could not, as thestte itself expressl%/ requi
that if the theory under which plaintiff is proceeding is a “misstatement or talse cl
such misstatement must be “material’A.R.S. § 33-420. Defendants correct
summarize the Court’s prior holding at Doc. 19797 nspecifically, that if a plaintiff

proceeding on a theory that a document isdéa’, the plaintiff does not have to pr
materiality. See Doc. 1912 at 4. Thi€ourt’s conclusion that “material” does not mo
“forgery” is bolstered by the fact thatrigery has a specific definition under Ariz
criminal law that requires a showing of ‘&mit to defraud” which is higher requirems
than “materiality”. See footnote 3 above.

-12-
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b. Silva’s allegations against MERS

Beyond the allegations discussed above hifamakes no other allegations ahout

the Silvas’ property. Therefore, MERSastitled to summarygdgment against Silvas

4. Conclusion on MERS’ motion for summary judgment

Because the Court has determined MBRS is entitled taummary judgment on

all claims advanced by Plaintiffs in thisember case, the Court need not reach MERS

additional arguments for summary judgmenitsnfavor including: 1) that MERS did 1
cause the documents to be recorded; anth&) Plaintiffs donot have standing ung
Arizona agency law to contest whether MERS§ents (Ms. Hamlin and Ms. Balandr
were acting within the scopaf their authority. (Doc. 1979 at 8, 13). MERS wil
granted summary judgment as to both remagirfrlaintiffs in this member case.

E. Wells Fargo’'s and U.S. Bank Trusteé®s motion for summary
judgment against the Robinson Plaintiffs

In their motion for summary judgmen¥ells Fargo andJ.S. Bank Trusts
(referred to as Defendants for purposes of sieistion E) argue seven theories for
they are entitled to summary judgment.

1. Forgery

Defendants argue that the Robinson Plg;thave no evidence that any of

signatures on the documents in their chainittf were forged. Defendants identify tf

signatures of Jennifer Hamlin, Mark Boscand China Browras appearing on

ot
ler
an)

be

pe

why

the
ne

he

documents related to the Robinsons’ fansare. (Doc. 1923 at 11-14). Defendants

argue that Plaintiffs have no evidencatthny of these signatures were forged.
Plaintiffs respond and argue that JéanHamlin is a obosigner and Hank Dug

is a believed to be robosigner. (Doc. 200®di0). For the reasons stated abovg

" As stated above, U.S. Ban& Trustee for Structured Asset Securities Corpol
Series 2006-GELS3.
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Court finds Plaintiffs have presented no evide that either Ms. Hamlin or Mr. Dug
signatures are forgeries; accordingly, Defengare entitled to summgajudgment as
these signatures. Because Plaintiffs r@ffieno evidence regarding Mr. Bosco or
Brown, Defendants are also entitled to summary judgment on these signatures.
Finally, Plaintiffs in their response argtleere are “numerous other document
issue in the Robinsons’ case (Plaintiffs do specify what these documents are|
suggest the Court could read the reportPiintiffs’ expert, which is 47 pages, i
determine which “numerous othdocuments” are at issue in the Robinsons’ case).
2009 at 11). Defendants reply and argue ttney have moved for summary judgmen
all documents identified in & consolidated amended compta and that Plaintiffs
attempt to interject new and additional doemts would require sse to amend; whig
would be untimely. (Doc. 2037 at 7-8).
The Court agrees with DefendantsatthPlaintiffs cannot supplement th

complaint with new documents that thewiotl violate A.R.S. 833-420 via an exps4

Ng

Ms.

5”7 at
but
and
(Doc.

ton

\"ZJ

eir

eIt

report that includes additiohalocuments not included in the amended complaint.

Moreover, even if Plaintiffs could add documeimtshis manner, Plaintiffs have failed
create a disputed issue of fact as to whetiese documents contain a forgery mere
citing the Court to the expert report hout making any argument as to how t
document(s) allegedly violate the statut&ccordingly, Defendants are also entitle
summary judgment on these documents.

2. Written notice

Alternatively Defendants argue that tR®binsons’ Deed of Trust specificg

required the Robinsons to giwgitten notice of their claims ttheir lender prior to filing

suit. (Doc. 1923 at 3). Deifdants argue that because the Robinsons’ failed to ¢
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with the required written note provision before filing suit, Defendants are entitle
summary judgment on the Robinsons’ claims. (Doc. 1923 at 3-4).

Plaintiffs do not dispute #t they did not give written notice prior to filing
Instead, Plaintiffs respondnd argue that the original Lender on the loan was \
Mortgage Corporation. (Do2009 at 4). Plaintiffs then make the following argun

“even if Plaintiffs were [Jrequired to give notice of thialse documents claim befs

d to

uit.
VMC
nent:

bre

filing suit (which they were't), the notice requiremerdoes not apply to Defendants

against whom Plaintiffs are asserting theralai.e., Wells Fargo, U.S. Bank, Amerid
Servicing Company, and MERS.” (Doc. 2009 at 4).

Plaintiffs make no argument in suppoof their “which they weren’
parenthetical. Thus, the Cdouras no idea why Plaintiffs believe the notice require)
of their Deed of Trust does not apply to tbigim. Accordinglythere being no disput
issue of fact, or argument to the contrarg @ourt finds the notice provision is in effg

Plaintiffs cite nothing in support of ¢ir argument that “Lender” as usedg
paragraph 20 of their Deed of Trust wdbutot apply to any usequent lender w
purchased the loan, and instead would yppl only the originallender. Defendar
reply and argue that paragrap® of the Deed of Trust providehat all provisions of t
Deed of Trust bind and benefit the succesaosassignees ofdéliLender. (Doc. 2037
1). Accordingly, the Court concludes thay the Deed of Trus plain language, ti
written notice provision is not limited to the original lender.

Because the Robinsons dhdt give this required notice, Defendants are entitl

summary judgment on any and all theories of a violation of A.R.S. § 33-420.
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3. U.S. Bank Trustee’s argument tht it was “not involved” in the
foreclosure of the Robinsons’ property
U.S. Bank argues that it owns the note, defegated all obligations of collect
the collateral to someone else. (Doc. 1%234-5). The Court order suppleme
briefing on this argument and spiezally the following question:

...whether U.S. Bank isrguing [that] it IS the principal of its agent
(MERS and the loan servicer), butaitithose agents did nothing wrorug;

if U.S. Bank is factuallydisavowing any agency legionship; thus, U.S.
Bank could potentially escape liabilitlyit personally took no action with
respect to the Robinsons’ loan.

Doc. 2055 at 3.

U.S. Bank timely responded to the requestsupplement briefing and stateg

follows:

MERS was a party to the Robinsons’edeof trust, as nominee for the
lenders and its successors andgassi[citation omitted] The MERS Rules
with its members provide that an inedent contractaelationship exists
except “in the case of MERS acting msminee with respect to a MERS
loan, as Nominee,” as is the sea here. MERS System Rules of
Membership, Rule 10 § 5. [footnote omitted].

Doc. 2057 at 2.

Following this briefing, the Court wastill unsure what exactly U.S. Bank,
Trustee, was arguing. The supplemental bygfeared to argue that, for purposes of
case and the Robinsons’ deed of trust, MERS “nominee”. MERS’ legal status 3
“nominee” has resulted in various conctuss regarding its authority to ackee Zachar
A. Kisber, Reevaluating Mers in the Wake of the Foreclosure Crisis, 42 Real Est. L.
183 (2013) (discussing at length the capnmmces of MERS: 1) calling itself
“nominee”; and 2) never defimg “nominee”). In its suppiment brief, U.S. Bank,

Trustee, still made no attempt to define thgalestatus of being ‘@ominee” and wheth
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that is the same as an agent for puegosf the Robinsons’ loan. (Doc. 2057)As 4
result, the Court ordered another supplemental brief.
In the second supplemental brief, UBank and Wells Fargo concede that M
is their agent. (Doc. 2063). Thus, whatever argument U.S. Bank was materigoC
1923 at 4-5) that it was not involved in tR®binsons’ foreclosuréails as a matter
agency law.
U.S. Bank devoted the majority of issipplemental briefs to another argum

what mens rea is required under A.R.8338420, and whether traditional agency |

were suspended by the caseVyatt v. Wehmueller, 166 Ariz. 281, 286 (1991) for

purposes of an A.R.S. § 33-420 claim. Besmathe Court has already determined
these Defendants are entitled to summarggment, the Court need not reach

alternative argument.

4, Conclusion Wells Fargo’s andU.S. Bank Trustee’s motion fof

summary judgment
Because the Court has detgned that these Defemula are entitled to summj;
judgment on all claims advanced by Plaintifisthis member case, the Court neeqg
reach their additional argumerfts’ summary judgment in their favor including: 1)
the filings of record did not show that edthof these Defendants claimed to hay
“interest” in the property; 2Zhat someone else physicalgcorded the documents; 3) |
any alleged misstatements in the documergsat material; and 4) that Defendants
not have personal knowledge (as opposednjouted knowledge) that any statem

were false.

» MERS responded to U.S. Banks supplementiaf and stated that they are U.S.
Banks’ agent under Arizona law. (Doc. 2061).
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F. Bank of America N.A's, Bank of New York Mellon's,*® and
ReconTrust's Motion for Summary Judgment against Silvas
Bank of America N.A’s, Bankf New York Mellon’s, and ReconTrust (referre
as Defendants in this section F) move for summary judgment against Plainti
Silvas arguing 11 reasons why thag entitled to summary judgment.
1. Silvas settled and released her claim
When Plaintiff Silvas settled the biftated portion of thisase (CV 09-227-TU(

she released all

...claims made or whichouild have been made byalttiff arising from the
origination or servicing of the Loafin any way) as wleas in any way
related to the underlying property, Nptdortgage and/or Deed of Trust,
any serving act or omigs thereon as well as any claim or issue which was
or could have been brought in thdéigation, except for the Amended
Complaint’'s Eighth Claim for Reliednd the portions of the Tenth and
Eleventh Claims for Relief that wee transferred for Mulit-district
Litigation.

Doc. 1921 at 4.

The undisputed facts are that thisease was signed in October of 2013 (
1922-1 at 6), and that the consolidated rdeel complaint (in the Phoenix Multi-dist
case) was filed in June of 2011 (Doc. 142A%. is clear from tha@above quoted langua
Count 1 (which had already been filed) svaot excepted from the general relg
However, the Counts referenced in the redem® referring to the amended complai
the Tuscon case, not the consolidated anwrdenplaint in the Roenix Multi-distric
case (by way of example, at the time thiease was signed, Count Ten in the Phg
case dealt with alleged violations of South Carolina law).

Plaintiff's counsel filed an affidavit thagays it was not her “intent” to rele
Count 1: the A.R.S. § 33-420 claim. Dediants point out that the language of

release is clear. The Court agrees with Defats. Plaintiff released all claims

13 As Trustee for SAMI Il 2006-AR3.
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“could have been brought” excefite very specific ones rased in the release. The

A.R.S. 8§ 33-420 claim couldave been brought in the CV 09-227-TUC case that was

settled and accordingly, was released by #ettlement agreement. Defendants are

entitled to summary judgment for this reason.
2. Silvas did not comply with the written notice provisions of he
Deed of Trust
Alternatively, Defendants argue thatetlSilvas’ Deed of Trust specificg

required Silvas to give written notice of her niaito her lender prior to filing suit. (D

1921 at 4-5). Defendants argtiet because Silvas failed tmmply with the require

written notice provision before filing suiDefendants are entitled to summary judgt
on Silvas’ claims. 1¢.).

Silvas does not dispute thahe did not give written notice prior to filing s
Instead, Plaintiff responds and argues thatahginal Lender on the loan was Ameri
Wholesale Lender. (Doc. 20214t Plaintiff then makes the following argument “e

if Mrs. Silvas was required to give notice tbe false documents claim before filing

uit.
ca’s
ven

Suit

(which she wasn't), the notice requiremelioies not apply to Defendants against whom

Mrs. Silvas is asserting the claim, i.e.,nRaf America, Bank oNew York Mellon, and

Recontrust.” (Doc. 2021 at 4-5).

Plaintiff makes no argument in supporthadr “which she wasn’t” parenthetig

Thus, the Court has no idea whiaintiff believes the notice requirement of her De¢
Trust does not apply to this claim. Accordinghere being no disputed issue of fac
argument, to the contrary, the Court finds the notice provision is in effect.

Plaintiff cites nothing in support of heargument that “Lender” as used
paragraph 20 of the Deed dirust would not apply tany subsequent lender W

purchased the loan, and instead would wapl only the originallender. Defendar
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reply and argue that paragrap® of the Deed of Trust providehat all provisions of t
Deed of Trust bind and benefit the succesaasassignees ofdliender. (Doc. 2035
4). Accordingly, the Court concludes thay the Deed of Trus plain language, tl
written notice provision is not limited to the original lender.

Because Silvas did not give thisquired notice, Defendants are entitleq
summary judgment on any and all theories of a violation of A.R.S. § 33-420.

3. Forgery

Defendants argue that, looking at thddstance of the document, the assign
was valid and accurate; andetbfore did not violate A.B. 8 33-420. Specifical
Defendants argue that Plaintiff has no evideoicérgery, invalid nadrization, lack
knowledge, or lack of authority for ChriséirBalandran. Further, Defendants argus
all representations regarding MERS wengetiand that any statement that MERS
transferring the note is “surplusaged immaterial.” Doc. 1921 at 16.

Plaintiff Silvas responds as follows redimg her “evidence” that Ms. Balandrg
signature is a forgery:

FinaIIIy, whether the assignntenor other documents were
appropriately signed, asigned at all, by Christina Balandran and other
parties, involves a question of fact. (See e.g., McDonnell report related tg
Silvas loan filed as Consolidated Emhi26 related to smuritization history

of loan at pp. 10-14; and see pargpgr83 of Plaintiffs’ Separate Statement
of Facts filed in support of PIdiffs’ opposition to MERS Defendants’
Motion for Summary Judgment, incorpded herein by this reference.)

(Doc. 2021 at 11-12).

The Court has quoted Plaintiff's argumentts entirety. Exhibit 26, as cited
Plaintiff above (Doc. 2023-6 dt-75) is a 75 page forendiitle examination of Silva
property. The Court has nadication of why Plaintiff cite only pages 10-14. In {
Court’s review of pages 10-13, the Cowtihd no mention of Ms. Balandran. At p

14 of the Report (page 15 in the electrorecord), there are two mentions of

-20-
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Balandran. In both instanceake expert questions the scadeMs. Balandran’s author

ty

to authorize the documents guestion. However, in neither instance does the expert in

any way question the authenticity Ms. Balandran’s signature. Accordingly, Plaintiff

has offered no evidence of forgery.
At summary judgment, Plaintiff has tactually make an argument and c

forward with evidence in support of that argemh  Plaintiff's sole“argument” on th

Dme

S

point is the conclusion that wther the documents were appriately signed is an issue

of fact. This is inadequate to establishigsue of fact based avidence from which the

jury could find in Plaintiff's favor.

Plaintiff also suggests at two pointshear response that many more documenti

at issue beyond the documents she identifieden complaint. (Doc. 2021 at 8, 1

Further, Plaintiff suggests that the complashould be amended to conform to
evidence. (Doc. 2021 at 8).

First, this is not evidence that is nevdigcovered; it is evidence that was file
the public record between 20@6d 2013. The deadline to file motions to amen
complaint was January 9, 2015 (CV 10-630, D@&g.at 2). Plaintiff cannot show
exercised diligence in seeking an amendnintrying to add thes documents to t
complaint at this late daté. Thus, the request to amendaidd 9 additional document;
untimely and denied.

Second, Plaintiff still has not created apdited issue of fact as to whether an
these documents contain a forgery. In hepoase at page 8 she simply states th
documents exist. In her anse at page 12, Plaintiff says she does not want to W

claim related to these documents. Howeusy failing to argue that any of th

““Unlike Rule 15(a)’s liberal amendment lmy which focuses on the bad faith of
party seeking to interpose an amendmertt the prejudice to hopposing party, Ru
16(b)’s ‘good cause’ standard ﬁrlmarlly_coresnsithe diligence of thparty seeking t
amendment.Johnson v. Mammoth Recreations, Inc., 975 F.2d 604, 609 (9th Cir. 199
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documents contain a forgery,aititiff has failed to establish a disputed issue of fa

any claim as to any of thesdocuments. Thus, even if the Court considered

ct on

the 9

documents not included in tlwemplaint (and not presented to the Ninth Circuit Court of

Appeals), the Defendants would still be entiti® summary judgment as Plaintiff
failed to present any evidence fromiatna jury could find in her favor.
Accordingly, Defendants motion for summagudgment will begranted as to a
allegation of forgery.
4. Plaintiff's other claim against Defendants
Identical to the claim made agains¢ tMERS Defendants, Plaintiff argues,
Defendants’ attempt to characterize Plaintiff's criticism of the
assignment as a claim that MERS Inasinterest in the note is misplaced.
The false statement is r&da to the transfer of the note itself together with

an interest in all monies to becomige under the note. This is not the same
as saying that MERS was transferring an interest in the note itself.

(Doc. 2021 at 11 and footnote 11 herein).
For the reasons stated above, the Coundsfias to this alteative theory ¢
“robosigning” as a means of vailng A.R.S. 8 33-420, Plaintiff’'s theory fails as am
of law, and Defendant is entitled to summary judgment.
5. Conclusion on Bank of Amerca N.A’'s, Bank of New Yor}
Mellon’s, and ReconTrust’'s Motionfor Summary Judgment against Silvas
Because Defendants are entitled to summatgment for the three reasons st
above, the Court need not reach Defendants alkernative reasorthey argue they g
entitled to summary judgment, including 1leth were no specific allegations aga
Bank of America; 2) Bank of New York Men was not the actor who foreclosed
property; 3) Silvas makes naaghns that ReconTrust violated its duties under Chapt
which is required to state a claim under A.RB33-807(E) against &rustee; 4) of th

documents Plaintiff complains of in the amded complaint, five we not recorded, a
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therefore cannot form the basis of an iog@r “recording” claimunder A.R.S. § 33-42
5) neither ReconTrust nor Bank America claim an “interest” in the property at issu
neither Bank of America nor Bank of WeYork Mellon physically recorded t
documents; 7) the alleged misstatementthen documents are not material; and 8
Defendant had actual knowled@ges opposed to imputed knowledge) that any state
were false.

V. Result

Based on the foregoing,

IT IS ORDERED that MERSCORP Holdings, Ids and Mortgage Electror
Registration Systems, Inc.’s motion fornsmary judgment against the Robinsons
Silvas (Doc. 1979 & 72) is granted.

IT IS FURTHER ORDERED that Wells Farga and U.S. Bank’s motion fo
summary judgment against the Robinscaiiiffs (Doc. 1923 & 55) is granted.

IT IS FURTHER ORDERED that Bank of America M\'s, Bank of New Yor
Mellon’s,*® and ReconTrust’s motion for summamglgment against Silvas (Doc. 192
53) is granted.

IT IS FINALLY ORDERED that the Clerk of the Court shall enter judgméim
favor of these 7 Defendants and against tl3eB&intiffs, accordingly. The Clerk of {

» As Trustee for Structured Assetcheties Corporation Series 2006-GEL3.
* As Trustee for SAMI Il 2006-ARS3.

' This Court has previously been gquestibrfer not using RuI654§b) language wh
entering judgment in a case ithis multi-district litigation. Rollins v. Mortgags
Electronic Registration Systems, Inc., 737 F.3d 1250 (9 Cir. 2013). The Court h
diligently undertaken to atterhpo determine whether sudanguage was necessar
this time. First, the Court has presunthdt all Defendants have moved for sumr
judgment relying on Plaintiffs’ jurisdictiohatatement. (Doc. 2001-1). However,
Court notes that Bank of Aenica has moved for summary judgment despite not
listed as a party in the jurigdional statement; so the parties’ representations reg
jurisdiction are of questionable reliabilitysecond, the Court hgsesumed that Ama
Holbert was never made a Plaintiff this MDL, or that she settledseg footnote
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Court shall close CV 10-630-PHX-JAT as a testithis Order. The Clerk of the Colurt

shall file a copy of this Order in bothegtMD case number, and the member case nt
listed above.

Dated this 25th day of July, 2016.

herein). Third, the Court has accepted Rifi representation thadAmerica’s Servicin
Company is a dba of Wells Fargo. Fourthe Court has reviewed the docket of

original member case filesh Tucson (because neitherrfyahas given the Court anh/
a

uPdates as to the status of that case), andndieid that the case dosed. Based on
0

these assumptions, the Court believes @ider completely olves this member

case. However, if either party disagreest tharty shall move for Rule 54(b) langu
within 3 days, and list for the Court what ofes and parties remain this case (eith
before this Court or before another Court).
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