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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Dudley Greer, d/b/a Greer Farms No. CV-10-799-PHX-SMM
Plaintiff,
VS. ORDER

T.F. Thompson & Sons, Inc., et,al.

Defendants.

T.F. Thompson & Sons, Inc., et,al.
Counter-Claimants,

VS.

Dudley Greer, d/b/a Greer Farms,

Counter-Defendant.

Before the Court are two related motions: (1) Defendant T.F. Thompson &

Inc.’s Motion for Judgment Debtor Exam (Doc. 139); and (2) Intervenor Judy G

Motion to Set Aside Judgment as to Commu(idgc. 174). The motions are fully briefed.

(Docs. 148, 154, 165, 166,173,176, 177.) After considering the parties’ positions, th
will deny the motion to set aside the judgment, and deny the motion for judgment
exam.

BACKGROUND
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This case began when Plaintiff Dudley Greer, d/b/a Greer Farms, filed a conplair
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against Defendant T.F. Thompson & Sons, Incorporated (“Thompson”) on April 12,
(Doc. 1.) In his complaint, Plaintiff alleged that Thompson sold him diseased seed pq
(Id.) The Court subsequently granted Thompson’s motion for summary judgment 3
Plaintiff on grounds that Plaintiff's expert did not satisfy the Dauktaridard, and enterg
judgment in favor of Thompson. (Doc. 111; Doc. 112.)

Thompson promptly moved for an award of attorney fees and costs pursuant to
§ 12-341.01(A). (Doc. 114.) Dudley Greer then moved to Amend the Court’s Jud
(Doc. 117), arguing that the Court’s ruling granting Thompson’s motion for sum

judgment had misapprehended the factual record, improperly resolved disputed
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issues, and was manifestly unjust. The Court allowed the issue of reconsideratign to

briefed, ordering Thompson to respond. (Doc. 118.) The Court subsequently den
motion for reconsideration. (Doc. 125.) Greer then appealed the Court’s judgmen

Ninth Circuit. (Doc. 127.)
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Dudley Greer also filed a response to Thompson’s motion for attorney fees, arguin

that an award of attorney fees against him would constitute an extreme financial he

(Doc. 119.) Greer also filed a motion for leave to file confidential financial informa

irdsh

htion

under seal (Doc. 120). In his motion to seakésrequested permission to file information

from the joint federal income tax returns filed in 2009 and 2010 by Greer and his wif
Greer. (Doc. 120 at 1.) Greer also wished to file a “joint statement of financial aff
Mr. And Mrs. Greer. (Id. After reviewing the documents Greer wished to have filed u
seal, the Court denied the motion. (Doc. 122.) The Court denied the motion purs
L.R.Civ. 5.6(b), because Greer failed to settf@amy legal justification nor any compellin]
reasons for the proposed sealing of each documernt.Tfid.Court then denied Thompsor,
motion for attorney fees without prejudice, pending the outcome of Greer’s appeal
Ninth Circuit. (Doc. 130.)

Greer subsequently dismissed his appeal, and Thompson then renewed its m(
attorney fees and costs. (Doc. 132.)his response to the motion, Dudley Greer ag

asserted that an award of attorney fagainst him would cause an extreme finan
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hardship. (Doc. 120.) The Court was mindful of Greer’s claim of undue hardshij
therefore offered him the opportunity to again file financial statements under seal —
that Greer’s previous attempt to file statements under seal had been deficient bec
statements were not in the form of sworn affidavits, nor were they authoritative evideg
Greer’s entire financial situation. (Doc. 13@3gt Therefore, the Court postponed ruling
Thompson’s motion, and gave Greer thirty days in which to submit financial docume
filing under seal. (1d.

Greer, however, did not submit any financial documents, and the Court the
issued its ruling on Thompson’s motion for attorney fees, on December 11, 2012.
137.) The Court granted the motion, finding that Thompson’s overall request for fe
reasonable and supported by the record and the attorneys’ affidavits, with the exce
Thompson’s request for fees incurred wherctme was on appeal to the Ninth Circuit. (|
The Court thus entered judgment against Defendant in the amount of $221,534.50
and costs pursuant to Ariz. Rev. Stat. § 12-341.01(A)) (ld.

On April 18, 2013, Thompson applied for a Writ of Garnishment on Arizona Bus
Bank to satisfy the unpaid judgment for fees and costs. (Doc. 155.) The Writ was iss
following day (Doc. 156), and duly served upon Garnishee Arizona Business Bank o
22,2013. (Doc. 157). Garnishee filed its Answer on April 29, 2013, stating that it pos
$93,777.74 in a bank account belonging to DudleseGat the time of service of the Wi
(Doc. 158.)
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On May 6, 2013, Dudley Greer filed a Request for Hearing on the Garnishment

objecting to the garnishment on the grounds that the funds are community property g

exempt from garnishment under Ariz. Rev. Stat. 25-215(D) because his wife Judy Gr¢

nd th

Per Wi

not joined in the original action. (Doc. 163.) That same day, Judy Greer filed a mj\ion t

intervene in this action for the purpose of objecting to the garnishment on the same
(Doc. 165.) In her declaration accompanying the motion to intervene, Judy Greer 4
that Greer Farms, and all funds generated or acquired by Greer Farms, are con

property. (Docs. 165-1, 165-2.) The Cogranted Judy Greer’s rion to intervene, in
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order to give her the opportiyto present any argumerdrecerning her indgeendent rights
to the community funds, as distinct frahmose presented by Degl Greer. Judy Gree
thereupon filed her Motion to Set Asidedgment as to Community (Doc. 174).
LEGAL STANDARD

Rule 60(b), Fed. R. Civ. Ppermits reconsideration of a district court order bg

on: (1) mistake, inadvertence, surprise, or excusable neglect; (2) newly-discovered e
which by due diligence could not have been discovered in time to move for a new tria
Rule 59; (3) fraud, misrepresentation, or misconduct by an adverse party; (4) the ju
is void; (5) the judgment has been satisfied, released, or discharged, or a prior judgmg
which it is based has been reversed or otherwise vacated, or it is no longer equitablg
judgment should have prospective application; or (6) any other reason justifying relig
the operation of the judgment. Fed. R. Civ. P. 60(b)(1)-(b)(6).
Rule 60 reconsideration is generally appropriate in three instances: (1) when th

been an intervening change of controlling law; (2) new evidence has come to light
when necessary to correct a clear error or prevent manifest injustice. School District

v. ACandS, Ing¢.5 F.3d 1255, 1262 (9th Cir. 1993). A Rule 60(b) motion must be brg

within a “reasonable” time, which cannot be more than one year if the motion is ba
mistake, newly-discovered evidence, or fraud. Bsk R. Civ. P. 60(b).
Section 12-341.01, Ariz. Rewbtat., provides that in any action arising out O

contract, the court may award the succegsiuty reasonable attorney fees. The awar

fees under the statue is médttemitigate the burden of thexpense of litigation to establish

a just claim or a just defense.” A.R.S. § 12-341.01(B).
Section 25-215(D), Ariz. Rev. Stat., stateselevant part (emphasis added):
Except as prohibited in § 25-214, either spouse may contract debts and
otherwise act for bengfof the community.In an action on such a debt or
obligation the spouses shall be sued jointly and the debt or obligation shall
be satisfied: first, frorthe community property @l second, from the separate
property of the spouse conttiag the debt or obligation.

Section 25-214(B) provides thgppouses have equal managameontrol, and dispositio

rights over their community property and hageial power to bind thcommunity. Further
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[e]ither spouse separately may acquimanage, control or dispose of
community property or bind the commtyy except that joinder of both
spouses is required in any of the following cases:

1. Any transaction for the acquisiti, disposition or encumbrance of an
interest in real property other than unpatented mining claim or a lease of
less than one year.

2. Any transaction of guarantindemnity or suretyship.

3. To bind the community, irrespectiveafy person’s intent with respect to
that binder, after service of a paditi for dissolution of marriage, legal
separation or annulment if the petitiogsults in a decree of dissolution of
marriage, legal separation or annulment.

A.R.S. § 25-214(C).
DISCUSSION

Judy Greer moves to set aside the judgraesatrding attorney fees pursuant to F
R. Civ. P. 60(b)(4) and/or (6). (Doc. 174Judy Greer argues thtéte judgment is voiq
pursuant to A.R.S. § 25-215(ecause Judy Greer was nohgd in this action, ang
therefore the judgment cannot be satisfied lopighment of Greer Farms’ funds, which &
community property.In support of her argument, sbiées to_Spudnuts, Inc. v. LankE39
Ariz. 35, 676 P.2d 669 (App. 1984). In thaseathe Arizona Court of Appeals appli
A.R.S. § 25-215(D) to hold that the plafhfudgment creditor could not collect from th

defendant judgment debtor’s nital community because the debtor’s spouse had not
joined in the action._Idat 36, 676 P.2d at 670.

Thompson argues in responsattA.R.S. § 25-215(D) is applicable in this case
because this was not an action brought toreefan obligation of #&ncommunity, but rathe|
an action brought by Dudley Gred'b/a/ Greer Farms whidld to the imposition of fee
and costs against the farmhus, Thompson argues that Spudnsiisapplicable, becaus
there, the Court was addressing an entireffgiint question: whether the plaintiff the
could amend its pleadings jmn the defendant’s spousdefjudgment had been enter
against the defendant. ldt 36, 676 P.2d at 670. By coadt, here Dudley Greer d/b
Greer Farms is the plaintiff, and initiated thise&a- this is not aaction on a contract del
or other community obligation brought byndmpson against Dudley Greer. Thomps
instead is seeking to enforce a judgmentttairaey fees against Greer Farms which ar

as a result of Greer Farms’ own actions in filing this contract suit.
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The Court agrees with Thompson thaRA. § 25-215(D) does not apply here, and

finds that the judgment at issimethis case may be satisfibgt Greer Farms’ assets desplite

that they may be marital community. A.R825-214(C) allows that either spouse may
to bind the marital community, egpt in three distinct sittians, none of which apply her

Thus, when Defendant Gredefl this action against Thompsalleging breach of contrag

he bound the marital communityithvrespect to the possibilithat the fee-shifting statute

A.R.S. § 12-341.01 might apply hold Greer Farms responsible for Thompson'’s atto
fees and costs.

A.R.S. § 25-215(D) doe®t apply because that statudy mandates joinder of bo

act
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spouses$n an action on adebt or obligation. This judgment does not arise from an action

brought against a debt orl@ation of the communityBy the same token, Spudnugshot
applicable here. The court’s language in Spudisutkear and unambiguous, and does

squarely fit the facts in this casé&.R.S. § 25-215(D) provides thatafplaintiff wants to

hold a marital community accountatfor an obligation, bothp®uses must be sued jointly.

139 Ariz. at 36 (emphasis added). Thompsomot a plaintiff seking to enforce an

obligation entered into by a defemigursuant to A.R.S. 8§ 25-215(D).

not

Here, although Judy Greer wast a named plaintiff alongside Dudley Greer, this

action was initiated by Dudley Gredoing business as Greer Farms. As Judy Greel

herself states in her declaration, Greer Fisra business activityhich was “pursued fof

many years by [Dudley] Greer and | in furtheeza of our marital community.” (Doc. 16%

2.) As such, when Dudley Greer initiatedsthaction on behalf of Greer Farms, he v

binding that community propsrto this potential outcomeThus, Dudley and Judy Gre

cannot now seek to avoid the responsibiligttBreer Farms undertoaten Dudley Greer

initiated this action, merely by claimingahThompson should hayeined Judy Greer}

Because Greer Farms initiated this suite@rFarms’ assets weebound anexposed to
potential liability for attorneyees and costs by virtue AfR.S. 88 12-341.01(B), and 2}
214(B). Dudley Greer, suing on behalf of GrEarms, had the ingendent ability to bing

the community, and Greer Farms’ assets tayefore be applied against the award
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attorney fees and costs even thouglse assets may be community property.

Judy Greer argues also, however, that seedsidarranted in this case because
was not afforded a meaningful opportunityooheard before her community property v
placed in a position of potential seizure by Tipson. (Doc. 174 at 5.) She contends {
she had a right to be heard on the isquesented in Thompson’s motion for summ
judgment, and on the issue of attorneys’ féesluding the right to decide on whether
provide the financial statements requedbgdthe Court to demonstrate the substan
financial hardship represented by Hward of attorneys’ fees.” (Id.

Judy Greer’'s argument here is not well tak&he Court notes that Judy Greer |
every right to join in this action from the outset of litigation, either cooperatively
Dudley Greer or by moving to intervene. ledeJudy Greer does not allege that she dig

have full and fair notice that this suas pending on Greer Farms’ behalf. Mg
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importantly, however, the Court notes thatidgthe briefing stages of Thompson’s motipn

for attorney fees, Judy Greer participatedpbgparing for filing under seal joint financi

statements with Dudley Gre€fhus, it is readily apparentahJudy Greer was aware of a

21

nd

involved with Dudley Greer’s response thompson’s motion for attorney fees — to the

extent that she felt that Dudley Greer was am¢quately representing the interests of
community, she could have moved to intervahéhat time. She did not do so, and i
disingenuous for her to now claim that shd ha opportunity to bheard on the financia
impact to the community.

Dudley Greer was independently entitledil® this suit against Thompson, and t
Court was statutorily authorized to awamfhompson a judgment of attorney fe
Thompson’s motion for attorney fees wabyflitigated by Dudley Greer; had Judy Gre
wished to intervene at that pointthe litigation in order to pHcipate in briefing that issug
she was entitled to move fortarvention at that time. That Judy Greer did not join :
plaintiff in this action at the outset does maiw mean that she may seek to comple
overturn the judgment merely because she believes that Dudley Greer did notedyfe

represent her interests.
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Moreover, even if the Court agreed withe Greer's argument that the award

of

attorney fees could not be satisfied agaimsimarital community without Judy Greer beirg

joined, the Court would be st&icted to a ruhg that Thompson could not enforce
judgment against the community property withmiiing Judy Greer ithe suit. Then, in
order for Thompson to attempt to enfotbe judgment against the Greer's commur
property, Thompson would simply need to fl@ew suit to enforcthe judgment, joining
both Greers as defendants/judgment debtors. As of momwever, Judy Greer has be

joined in this suit as a reswit the Court’s grant of her main to intervene. The end resuy

therefore, is the same: Judy Qreeparty to the suit, and sdeen afforded a full and fafir

opportunity to argue against impositiontbé judgment against the community.

Accordingly, the Court finds that the awlaof attorney fees against Dudley Grg

d/b/a Greer Farms may be satisfied by theeBs community property, and the Court wi

deny the Greers’ motions to set aside the judgment.

Also pending before the Court at thise is Thompson’s Motion for Judgme
Debtor Examination. (Doc. 139.) Becatube Court will deny the Motion to Set Asiq
Judgment as to Community (Doc. 174), Thompson is now entitled to conduct
examination as is appropriate in ordattihfhompson may recowvthe outstanding amour
of the judgment.

However, in its motion, Rompson requests that the Court order Dudley Gre
appear for examination and produce variousidunts. After full biefing of Thompson’s
motion for examination and through hearings betbe Court, the Court finds that Dudl
Greer is incapable of participating in anyclltexamination due to severe health issl

Thus, the Court will deny the motion for judgmerbtor exam of Dudly Greer. The Cour
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notes, however, that this does not precltdempson from conducting further examination

of Greer Farms’ assets through other avenues.
CONCLUSION
Accordingly,
IT ISHEREBY ORDERED denying the Motionto Set Aside Judgment as
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Community by Intervenor Judy Greer. (Doc. 178hose earnings garnished by Garnis
Arizona Business Bank may bpmied to the judgment of atteey fees and costs award
in favor of Thompson.

ITISFURTHER ORDERED directing Garnisbe Arizona Business Bank to releg
the garnished funds to Thompson.

IT IS FURTHER ORDERED denying the Motion for Judgment Debtg
Examination. (Doc. 139.)

IT ISFURTHER ORDERED denying asmoot the Motions for Oral Argument g
Decision on Motion by Intervendudy Greer. (Docs. 178, 179.)

IT ISFURTHER ORDERED vacating the Status Conference currently set
September 16, 2013 at 11:00 a.m.

DATED this 26" day of August, 2013.

i Stephen M. McNamee
Senior United States District Judge
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