Ogundele v. Girl Scouts-Arizona Cactus-Pine Council, Inc., et al.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

No. CV-10-1013-PHX-GMS
ORDER

Bayo Ogundele, an individual,
Plaintiff,

VS.

Girl Scouts - Arizona Cactus Pine Councll,
Inc., an Arizona non-profit corporatign;

Carol Ackerson, officially and in hgr

individual capacity and John Dpe
Ackerson, wife and husband; Tampara
Woodbury, officially and in her individugl

capacity and John Doe Woodbury, wife
and husband; Matt Thesing, officially gnd
in his individual capacity and Melissa
Thesing, husband and wife; Maria
Carpenter Ort, officially and in her

individual capacity and John Doe Ort,
and husband,

Defendants.

Doc. 29

Pending before the Court is a Motion to Dismiss all counts, and in the alternative,

Motion to Strike (Doc. 18) filed by Defendants Girl Scouts Arizona Cactus-Pine Copncil,

Inc. (“Council”), Carol Ackerson, TamaYdoodbury, Matt Thesing, Melissa Thesing, Maria

Carpenter Ort, and Donald Ort (collectively referred to as “Individual Defendants”). Fpr the

reasons provided below, the Court grants in part and denies in part Defendants’ Mqtion.

BACKGROUND

This case arises out of Plaintiff steination in 2009 from the Defendant Coungil.
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Plaintiff's Complaint alleges the following. (Doc. 1). The Council employed Ogur

dele

beginning in or about April 1992, first as the Cohéng then as the Director of Finance, and

later as the Chief Financial Officer (“CFO”) of the Council. As CFO, Ogundele
responsible for, among other things, presenting proposed Council budgets to the
Committee and addressing any of the Committee’s questions. (Doc. 1, 18). Duril
Committee meeting held on November 4, 2008, Treasurer Mike Hoffman and other mq
of the Committee raised concerns about how certain funds had been allocated and
relation to the Council’s proposed leadership programs for 2009. (Doc. 1). Plaintiff g
that, although Defendant Ackerson was responsible for addressing any questions re
the programs and non-financial information related to proposed budgets, she was u
address the Committee’s questions to the Committee members’ satisfaction. As a re
Committee determined that a report on the effectiveness of the leadership programs
be presented to the Council’s Board of Directors.

Plaintiff asserts that, as of November 2008, he had not received any negative fg
regarding his performance as CFO. However, around the time of the Committee mesg
was informed by several Council employees that Defendant Ackerson “was making
false accusations regarding [his] performance, character and inteddty. T December
2008, Plaintiff met with his supervisor, Woodbury, who had just returned from a sabb
He expressed concern that resources were being wasted on certain programs, that
were not being planned or operated effectively, that Ackerson was unable to suffi
address the Committee’s questions regarding these programs, and that Ackerson wa
false accusations about Plaintiff. According to Plaintiff, his supervisor, Woodbury, fai
initiate any investigation regarding his concerns.

On March 3, 2009, the Council held an Executive Services Response Team (“B
meeting, during which Ackerson and Woodbury “initiated a series of open, gener
unsubstantiated attacks on [Ogundele’s] penénce, character and integrityid (). Plaintiff
had received no prior warnings or poor performance evaluations. A few weekg

Woodbury addressed additional “unsubstantiategotaints” and told Ogundele to apologi
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to Ackerson for making certain complaints about her, which he had previ
communicated to Woodburyid(). Plaintiff was also instructed to meet with certain Cou
employees about the situation. Although Plaintiff asserts that he met with every ind
on Woodbury’s list, Woodbury complained at the end of March 2009 that Plaintiff had
to meet with certain of those individuals.

In mid-April 2009, Ogundele attended an ESRT Retreat, at which Wood

pusly
ncil
vidue

failec

bury,

Ackerson and Matt Thesing “initiated a sepéadditional open, general and unsubstantiated

attacks on [Plaintiff's] performance, character and integrity separate and apart from tho:s

raised” at the March 2009 meetingl.J. No other employee was reviewed during the retreat,

and no evaluation of Plaintiff's performance had been conducted as required by the Counci

Employment Policy Handbook. At the retreat, Ogundele was asked to prepare a fi

hanci

plan to be presented at the next ESRT mgelihe meeting was held at the end of April, and

Ogundele’s plan was accepted and the ESRT confirmed Plaintiff's proposal to pre
update regarding such plan at each subsequent ESRT meeting.

Following the meeting, Plaintiff attempted to seek out ESRT members for fee
on his plan, however, only a few actually provided feedback. At the May 2009 me
Plaintiff presented an update on the plan, including his unsuccessful efforts to
feedback from ESRT members. About a week later, Ackerson and Thesing asked O
to attend a meeting, during which he was informed that he had been terminated. O
asserts that, contrary to requirements set forth in the employment handbook,
Woodbury nor Catherine Ahmed, the Council’'s Employee Services Manager, partid
in the decision to terminate him or attended the May 15, 2009 termination meeting. P
contends that his termination is in retaliation for reporting certain concerns reg
Ackerson, mismanagement and misappropriation of funds, datssunting and fiancial
reporting, and violations of the Company’s Business Ethics Policy, among other iss

Plaintiff filed his Complaint, raising eightaims and requesting damages. Defend
filed a Motion to Dismiss all claims, and in the alternative, a Motion to Strike seve

Plaintiff’'s exhibits involving offers of compromise and other documents protected by
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408 of the Federal Rules of Evidence.
DISCUSSION
1. Motion to Dismiss

I. Legal Standard

To survive dismissal for failure to state a claim pursuant to Federal Rule of| Civil

Procedure 12(b)(6), a complaint must contain more than “labels and conclusions$” or

“formulaic recitation of the elements of a cause of action”; it must contain factual alleg
sufficient to “raise a right to relief above the speculative levigell Atl. Corp. v. Twombly|

550 U.S. 544, 555 (2007). While “a complaint naeticontain detailed factual allegatio

. . it must plead ‘enough facts to state a claim to relief that is plausible on its face.

Clemens v. DaimlerChrysler Corp34 F.3d 1017, 1022 (9th Cir. 2008) (quotirmgombly

@ation

ns

550 U.S. at 570). “A claim has facial plausibility when the plaintiff pleads factual content

that allows the court to drathhe reasonable inference that the defendant is liable far the

misconduct alleged.’Ashcroft v. Igbal129 S.Ct. 1937, 1949 (2009) (citiigrombly 550
U.S. at 556). The plsibility standard “asks for mot@an a sheer possibility that
defendant has acted unlawfully. Where a complaint pleads facts that are ‘merely co
with’ a defendant’s liability, it ‘stops short tie line between possibility and plausibility

entitlement to relief.”1d. (internal citations omitte)d quotingTwombly 550 U.S. at 557)

When analyzing a complaintrféailure to state a claim under Rule 12(b)(6), “[a]ll

allegations of material fact are taken as tind construed in the light most favorable to

a
NSiSte

of

the

nonmoving party."Smith v. Jacksqr84 F.3d 1213, 1217 (9th Cir. 1996). However, legal

conclusions couched as factual allegations are not given a presumption of truthfulness, a

“conclusory allegations of law and unwarranted inferences are not sufficient to d¢feat

motion to dismiss.Pareto v. FDIC 139 F.3d 696, 699 (9th Cir. 1998).
ii. 42 U.S.C. § 1981

Plaintiff's Complaint asserts a 8 1981 claim based on Defendants’ violatipn of

Plaintiff's right to free expression on a matter of public concern. (Doc. 1). Additionally,

Ogundele alleges that Defendants deprived him of “the equal rights, and specifically tr
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same rights as those enjoyed by similarly situated fellow Council employees, to ma
enforce contracts and to give evidencé&d’)( Section 1981 provides that all persons

shall have the same right in every State and Territory to make and enforce co
to sue, be parties, give evidence, and to the full and equal benefit of all lav

proceedings for the security of personsd @roperty as is enjoyed by white citizegns

A plaintiff stating a claim under § 1981 “must show intentional discrimination on ac

of race.”"Evans v. McKay869 F.2d 1341, 1344 (9th Cir. 1989 als&Vhite v. Wash. Pul.

Power Supplyys, 692 F.2d 1286, 1290 (9th Cir. 1982) (“It is well settled that section
only redresses discrimination based on plaintiff's race.”). As Plaintiff essentially cong
the Complaint does not actually allege that any deprivation of his rights was a re
discrimination based on race. (Doc. 25). Plaintiff's Charge of Discrimination, submit
the Equal Employment Opportunity Commission, states that he was terminated withg
complaints or reports about his performance, that his claims regarding Defendant Ac
were not addressed, and that he believes that this was a result of discrimination base
and national origin. (Doc. 2, Ex. 4). Thus, it appears from Plaintiff's Charge that he n
able to allege sufficient facts with regard to this cdukttthe same time, the Court “shou
freely give leave [to amend] when justice so requiresd. R.Civ.P. 15(a)(2). Accordingly
dismissal is with leave to amehd.

iii. A.R.S. § 23-1501

Plaintiff's Complaint asserts a claim under the Arizona Employment Protectior
A.R.S. § 23-1501(3)(c)(ii), which states that a plaintiff has a claim against an emplo}

retaliatory discharge provided that the employee can show that he disclosed “in aregd
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! Moreover, Defendants have stipulated to Plaintiff's request to amend claims one ar

two. (Doc. 28).

2 Plaintiff has also agreed to eliminate from any amended complaint that he m
claim two, which raised a separate cause of action under 42 U.S.C. § 1981a. F
concedes that the remedies he seeks pursu8nt981a should be claimed as remedie
his 81981 claim and any Title VII claim of employment discrimination, rather than
independent cause of action. (Doc. 25).
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LT

manner” “information or a reasonable beltaat the employer, or an employee of {

he

employer, has violated, is violating or will vaié the Constitution of Arizona or the statutes

of this state.” Plaintiff must also show that the disclosure was made to “the employ
representative of the employer who the employee reasonably believes is in a mana
supervisory position and has the authority to investigate the information provided
employee and to take action to prevent further violations Id.. Plaintiff contends that th
Council terminated him in retaliation for disclosing his reasonable belief that Defe
Ackerson and possibly other Council employkad violated, are violating or will violat
Arizona law. (Doc. 1). Specifically, Plaintiff expressed concern to Woodbury that Ack
or other Council employees were mismanaging and misappropriating Council
including those received through public donation, engaging in false accounting and fif
reporting, and possibly violating Arizona legal accounting and non-profit repd
requirements. (Doc. 1, § 27). The Complaint further states that Plaintiff reasonably b
that Woodbury was acting in a supervisory and/or managerial position with the authg
investigate the information that he disclosed.
Defendants contend in their motion that Plaintiff's retaliation claim shoul
dismissed either because he has not specifically identified which state laws have a
been violated, or alternatively, because he has not stated a claim against the In
Defendants. Although Plaintiff has not specified exactly which Arizona statutes he bg
Ackerson, and possibly other colleagues, violated, his Complaint states that he rea|
believed that Ackerson was violating state laws and that he shared his “reasonablg
with Woodbury. Taking Plaintiff's allegations and assertions of fact as true, Plair

Complaint presents sufficient facts to state a plausible claimunder A.R.S. § 23-1501(3

against the Councibee Lombardi v. Copper Canyon Acad., | Q10 WL 3775408, at *¢

n.7 (D. Ariz. Sept. 21, 2010) (noting that AEPA claim should not be dismissed f
“failure to state which source statute was violated under the AEPA”).
Plaintiff asserts in his Response that he has adequately stated a wrongful tern

claim against the Individual Defendants. Plaintiff is correct that under certain circums
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an individual, such as a supervisor, may be personally liable under A.R.S.

§ 2C

1501(3)(c)(i)).See Higgins v. Assmann Elecs., l2d.7 Ariz. 289, 293-94, 173 P.3d 453,

457-58 (App. 2007). IHiggins the Arizona Court of Appeals concluded that an individual

“could be held liable in a case where the comydeas invested its supervisor with day-to-day

control over the company, including the right to fire, and the supervisor has in fact exercise

such control to harm anothetd. at 294, 173 P.3d at 458. Thus, the court seems to su

gges

that those individuals who have the authaiatyire an employee and who do so in a marnner

that constitutes wrongful termination may be held personally liable for such aSg@also

McBurniev. City of Presco{t2010 WL 5344927, at *4 (D. Ariz. Dec. 22, 2010).

Defendants assert that Plaintiff's Complaint fails to allege that Ackerson, Theging o

Maria Carpenter Ort were acting in some supervisory capacity, as requiredHigglas

(Doc. 18). Although Plaintiff's Complaint suggests that he was not in Ackerson's or

Thesing’s chain of command, the Complaint also alleges that it was in fact Ackers

Thesing who terminated Plaintiff's employment on May 15, 2009. Taking these facts i

DN ar

nligh

most favorable to Ogundele, it appears that Ackerson and Thesing had the authority

terminate Ogundele’s employment, and that his termination was allegedly in retaliat
his disclosure of violations of certain accounting and reporting laws. The fact that Og
had raised concerns about Ackerson, andsh@twas directly involved in his terminatig
also supports his claim of wrongful termination. As for Maria Carpenter Ort, Plaintiff
mentions her specifically once in the fact section of his Complaint and not at all
discussion of his wrongful termination claim.

Defendants assert that the claimiagaWoodbury should be dismissed beca
Plaintiff has conceded that Woodbury did not participate in the decision to terminat
(Id.). Although Plaintiff's Complaint alleges thatoodbury maintained, to some extent, d
to-day control over the company and would have had the authority to fire him, Ogt
concedes in his Complaint that Woodbury did not personally participate in his termi
meeting in mid-May or generally in the decision to terminate his employment. (Doc.

hold Woodbury personally liable as a supervisor, she would have had to actually
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authority to harm Plaintiff. Plaintiff's Complaint explicitly states that Woodbury did nqt do
so, and therefore, Plaintiff has not asserted a claim against Woodbury as a supervis
Accordingly, this claim will be dismissed as to Ort and Woodbury.

iv. Breach of Contract

Plaintiff asserts in his Complaint that at all material times the Council’'s Employment
Policy Handbook was in effect and constituted part of the terms and conditions |of hi
employment. (Doc. 1). Plaintiff further contends that Defendants breached the emplpyme
agreement between the parties by violating requirements set forth in the Handboo
particularly with regard to conducting investigations, retaliation against employeg¢s fo
reporting a violation of the Council's Business Ethics Policy, and evaluating employee
performance. Defendants move to dismiss Plaintiff’'s breach of contract claim because “h
employment was at-will and did not create a contractual relationship” and because| he h
failed to allege that he had a contractual relationship with any of the Individual Deferjdant:
(Doc. 18). Defendants quote a provisiontieé Handbook, which ates that “[n]othing
contained in this handbook should be perceived as stating or implying a contfact
employment”. (Doc. 28).

Under Arizona law, a plaintiff asserting a claim for breach of contract must
demonstrate the existence of a contract between plaintiff and defendant, breach| of tr
contract by defendant, and resulting damage to plaifufink Lloyd Wright Found. v
Kroeter, 697 F.Supp.2d 1118, 1125 (D. Ariz. 2010). The Arizona Supreme Court has|state
that a provision of a handbook creates contractual promises “only if it discloges
promissory intent or [is] one that the employee could reasonably conclude constifuted
commitment by the employer. If the statement is merely a description of the employer’
present policies ... itis neither a praam®r a statement that could reasonably be relied
upon as a commitment.Demasse v. ITT Corpl94 Ariz. 500, 505, 984 P.2d 1138, 1143
(1999) (quotingSoderlun v. Pub. Serv. C®44 P.2d 616, 620 (Colo. App. 1997)).
Although, as Plaintiff notes, in some cases the issue of whether a provision in an employ

handbook becomes part of an employment contract is a question of fact, that is not so whe

-8-
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the employer has issued “a personnel manual that clearly and conspicuously te

employees that the manual is not part oféh@loyment contract and that their jobs

terminable at the will of the employer with or without reasarikvold v. Valley View Cmty.

Hosp, 141 Ariz. 544,548, 688 P.2d 170, 174 (1984perceded on other groundsAyR.S.
§ 23-1501, et segee also Roberson v. Wal-Mart Stores,,|1802 Ariz. 286, 291, 44 P.3

Is the

are

d

164, 169 (App. 2002) (“Disclaimers in personnel manuals that clearly and conspicuoysly te

employees that the manual is not part of the employment contract and that their |
terminable at will ‘instill no reasonable expectations of job security and do not
employees any reason to rely on eg@antations in the manual.” (quotihgikvold 141
Ariz. at 548, 688 P.2d at 174)).

Unlike the facts described in some of the cases cited by Plaset#f,e.g., Loffa \.

Intel Corp, 153 Ariz. 539, 544, 738 P.2d 1146, 1151 (App. 1987), in which com

handbooks merely state that policies described therein “should not be interpreted

DbS &

give

pany
[0 be

conflict with or to eliminate or modify” the at-will status of the employees, the handbqok at

issue here goes further than that. (Do&x2,1). As noted above, the Handbook explic

tly

states that it cannot be interpreted as stating or implying an employment contract. Becat

the Council Handbooklearly states that its terms do not create an employment cor
Plaintiff has not alleged facts that, even if true, satisfy the first element of a bre
contract claim—showing the existence of a contet. Aimada v. Allstate Ins. C285 F.3d
798 (9th Cir. 2002) (no breach of contract where employee manual contained disg

1113

stating that the manual was “not a statement of contractual rights’ and that employr
Allstate was ‘terminable at the will of either’” party)uncan v. St. Joseph’s Hosp. & Mg
Ctr., 183 Ariz. 349, 356, 903 P.2d 1107, 1114 (App. 19983;also RoberspBA02 Ariz. at
294, 44 P.3d at 172. Accordingly, Plaintiff's breach of contract claim is dismissed.
v. Breach of Implied Contract
Defendants assert that Plaintiff's breachgdlied contract claim should be dismiss
for essentially the same reasons as the breach of contract claim—that the express

of the Employee Handbook precludes an implied contract and Plaintiff's failure to allg
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implied contract between himself and the Individual Defendants. (DoéPl&intiff asserts
that an implied contract exists based onasstes made by the Council’s Board of Direct
and/or Executive Director that no Council positions would be eliminated for the Cou
2009-10 Fiscal Year. (Doc. 1). He contends that these announcements were further “\
reinforced and ratified” by subsequent public statements made by Woodbury and Ac
Plaintiff asserts that these statements constituted an offer that he accepted by conti
work for the Council and engaging in efforts to accommodate their concetnsThe
Council then breached this implied contract by eliminating Ogundele’s position durif

2009-10 Fiscal Yearld.).

Drs
Nncil’s

erifie
Kerso

nuing

Ng the

“An implied-in-fact contract term is one that is inferred from the statemenjs or

conduct of the parties and becomes as enforceable as an expresRodemson202 Ariz.
at 291, 44 P.3d at 169 (citiyagenseller v. Stisdale Mem’l Hosp.147 Ariz. 370, 381
710 P.2d 1025, 1036 (1985uyperseded in other respectsAyr.S. § 23-1501). Promise
of job security may constitute an implied contract when the statement or assuranc
“that the employee could reasonably conclude constitute a commitment by the empl
Id. (quotingDemassgl194 Ariz. at 505, 984 P.2d at 1143).

As the Court noted above, the Handbook makes clear that nothing therein sh
construed as creating a contract. The Handbook also includes at-will employment laj
Even so, the “inclusion of disclaiming language in a personnel manual . . . may not
insulate an employer from liability. For example, contrary oral or written assuranceg

... during employment may constitute an implied contract, altering the at-will relation

Id.; see also Loffal53 Ariz. at 543, 738 P.2d at 1150 (noting that the jury may considyg

S
b IS O

pyer.

puld |
guag
Alway
mad
ship.”

br the

employer’s course of conduct and oral representations to determine whether the employm

relationship has been modifiedhe disclaiming language in the Handbook pertains sq

% Defendants in their Reply also argue that A.R.S. § 23-1501(2) precludes a br
implied contract claim based on verbal promises or assurances. (Doc. 28). The Co
not consider arguments raised for the first time in a reply [Bafuaye v. I.N.S79 F.3d
118, 120 (9th Cir. 1996) (“Issues raised for the first time in the reply brief are waive
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to statements made within the Handbook. The disclaimer does not apply to other

statements or assurances made by the Co@ficiRoberson202 Ariz.at 288, 44 P.3d at 166

(noting that the Wal-Mart employee handbook included a provisionnb#iihg stated in
thishandbook or by any member of management isintended to create any guar antees
of any certain disciplinary procedures’). Because verbal assurances or promises may
an at-will employment relationship, Plaintiff has alleged sufficient facts with regard
beach of implied contract claim against the Council to survive Defendants’ 12(b)(6)

Plaintiff's Complaint explicitly states that the “offer and acceptance resulted
enforceable implied contract between the Council and Mr. Ogundele.” (Doc. 1). Plair
his Response now attempts to assert cldwnsbreach of implied contract against
Individual Defendants awell. (Doc. 25).The Court need not address claims that are
properly raised in the Complaii@ee Stallcop v. Kaiser Found. Hosi820 F.2d 1044, 105
n.5 (9th Cir. 1987) (Ninth Circuit could not coder a claim raised only in a response to
defendant’s motion for summary judgment, but never as a cause of action).

vi. Negligence

Plaintiff's Complaint asserts that Defendants owed Plaintiff a duty to act reasq
toward him and breached that duty by violating certain requirements set forth
Handbook. (Doc. 1). Defendants contend that Plaintiff cannot bring a claim of negligg
it is “solely based on a duty derived from a purported contractual relationship.” (Do
They assert that as an at-will employee,mRitiicannot use negligence to enforce rights
granted in an employment contract. In the alternative, Defendants assert that any duty
by the Handbook is a duty owed by the Council. Because the Handbook did not cre
duties or obligations owed by Individual Defendants, the claim should be dismisse
those defendants.

Whether a defendant owes a duty of care to a plaintiff is decided by the Col
matter of lawGipson v. Kasey214 Ariz. 141, 143, 150 P.3d 228, 230 (2007). Plaintiff d
not concede that he is an at-will employee faviertheless argues that if the Court consig

him an at-will employee, the public policy exception to the at-will rule would apply. (
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25). The public policy exception provides that “even in an at-will employment situatign, ar

employer has a duty to the employee to reffi@m terminating his or her employment f

bad cause Mack v. McDonnell Douglas Helicopter C&79 Ariz. 627, 629, 880 P.2d 1173,

1175 (App. 1994). A “bad cause” termination is one that violates constitutional, statu
decisional lawld. (citing Wagenseller147 Ariz. at 381, 710 P.2d at 103B)aintiff has

alleged facts that, taken as true, may support a claim for retaliatory distAarggination

or

ory o

of an employee for disclosing concerns regarding possible violations of state law, ingludin

the misappropriation of donated funds, would likely be considered a violation of public

policy. See idat 630, 880 P.2d at 117€ee also Wagensellek47 Ariz. at 377, 710 P.2d at

1032 (noting that the leading case recognizhng public policy exception to the at-w

doctrine was a case in which an employee had been terminated for “supplying infor,

matic

to police investigating alleged criminal violations by a co-employee”). Accordingly, Plajintiff

has stated a negligence claim against his former employer, the Council. To the ext

Plaintiff's Complaint meets the 12(b)(6) standard for the retaliation claim as to the Indi

ent th

Vidua

Defendants, Plaintiff’'s negligence claim survives. Accordingly, Plaintiff's negligence ¢laim

against Ackerson and Thesing survives Defendants’ Motion to Dismiss.
vii. Defamation of Char acter

Under Arizona law, a plaintiff asserting a claim for defamation must show (1) th

at the

defendant made a false statement; (2) that the statement was published or commuricate

someone other than the plaintiff, and (3) that the statement tends to harm plgintiff’

reputation.Godbehere v. Phx. Newspapers, |i62 Ariz. 335, 341, 783 P.2d 781, 7
(1989). “To be defamatory, a publication must be false and must bring the defamed
into disrepute, contempt, or ridicule, or must impeach plaintiff’'s honesty, integrity, Vi
or reputation.’ld. Plaintiff alleges that on several occasions Ackerson and Woodbury

“false accusations” and “initiated a series of open, general and unsubstantiated attack

* The Court notes that Plaintiff's negligence claim under the public policy exce
Is essentially identical to his retaliation claim pursuant to A.R.S. § 23-1501.
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Ogundele’s performance, character and integrity.” (Doc. 1). He also asserts that
occasion Thesing participated in these attamk his character and integrity. These attg
were communicated to other members of the Council’'s ESRT. Ogundele also alleg
following his termination, Woodbury and other high level Council employees respon
inquiries about his departure from other Council employees by alluding to “integrity an
issues.” [d.). Defendants contend that Plaintiff has failed to state a claim because he
specified exactly what false statements were published by Defendants. (Doc. 18). Ma
they assert that the claim must be dismidsecause the alleged statements would likel
subject to a qualified privilege.

Plaintiff merely provides a recitation of the elements of a defamation claim. B¢
identifying those who allegedly made defamatory statements, attacking his charag
integrity, Plaintiff's Complaint is filled with assertions that are consistentligibility, but
otherwise lack facial plausibility. Plaintiff's defamation claim will be dismissed with I
to amend because Plaintiff may be able to allege sufficient facts with regard to thiSeet
FED. R.Civ. P.15(a)(2).

viii. Quantum Mer uit

Count eight of Plaintiffs Complaint sets forth a claim for quantum meruit, w
Plaintiff concedes in his Response is actuatBraedy rather than a separate cause of ag
(Doc. 25).Plaintiff also concedes that quantum meruit could be an equitable remed
claim of unjust enrichment or promissory estopgdl)(Because it is unclear which clai
Plaintiff is asserting in his Complaint, the@t will grant the Motion to Dismiss as to th
claim, with leave to amend.

2. Motion to Strike
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Defendants move to strike exhibits attachedPlaintiff's Complaint related to thE
al

parties’ negotiations pursuant to Rule 12(fthaf Federal Rules of Civil Procedure and Lo
Rule 7.2(m). (Doc. 18). Defendants contend that the inclusion of such documents \
Federal Rule of Evidence 408 because they are evidence of “an offer to comprol

conduct or statements made in compromise negotiatidds.” Rlaintiff responds that th
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exhibits have not been attached for onefprohibited purposes listed in Rule 408, but f
to explain for what purpose those documents were included. (Doc. 25).

Rule 12(f) provides that a court “may strike from a pleading . . . any redur
immaterial, impertinent, or scandalous matter.” Although motions to strike are gen
disfavoredseebA C. Wright & A. Miller, FEDERAL PRACTICEAND PROCEDURES 1380 (2d
ed. 1990), in this case the settlement documents are inadmissible under Rule 408
therefore immaterial. Accordingly, Defendants’ Motion to Strike is granted to the exte
Exhibit 2 contains documents referring to settlement communications or negotiation]

CONCLUSION

Defendants’ Motion to Dismiss is granted as to Count 1 (8 1981), Col

(Defamation of Character) and Count 8 (Quantum Meruit). Plaintiff's wrongful termin
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claim pursuantto A.R.S. 8 23-1501 and negligence claim shall be dismissed as to Defenda

Ort and Woodbury. Plaintiff shall haw@0 days from the date of this Order to file 3

amended complaint.

IT ISTHEREFORE ORDERED that Defendants’ Motion to Dismiss (Doc. 18)|i

granted in part and denied in part.

IT IS FURTHER ORDERED that Defendants’ Motion to Strike (Doc. 18) [i

granted. The Court strikes the following pages contained in Exhibit 2 of Docume
56-59; 77-78.
DATED this 10th day of May, 2011.

G.Murray Snow
United States District Judge
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