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INTRODUCTION

On July 28, 2010, two days after Defendants filed their motion to dismiss, this C
granted the United States a preliminamyunction, instantly undercutting Defendants
motion. SeeOrder of July 28, 2010 (Doc. 87) (“PI Order”). The PI Order specifically hg¢
that the United States was “likely to succeed on the merits in showing that [various] Se
of S.B. 1070 [as amended by H.R. 2162] aeepipted by federal law,” and therefore th
Court enjoined the enforcement of Sec®gB), Section 3, Section 5 (A.R.S. 8 13-2928(C)
and Section 6 (the “Enjoined Provisions”). Pl Order at 4, Jus, with respect to the
Enjoined Provisions, this Court has already found that the United States has a likelihg
success — a showing that exceeds what is required to survive a motion to dismiss.

In addition, the United States has also stated a sufficient claim for relief with res
to Section 5 (A.R.S. § 13-2929) and A.R§3-2319 (against which the United States d
not seek a preliminary injunction). Because this Court has already determined th
United States presented a viable constitutional challenge to the Enjoined Provision
because the Complaint has otherwise sufficiently stated a claim with respect to Sect
through 6 of S.B. 1070this Court should deny Defendants’ motion to dismiss.

LEGAL STANDARD

In evaluating a motion to dismiss, this Court should “accept all allegations of mat
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fact in the complaint as true and construe them in the light most favorable to the nonmovir

party.” See Diaz v. Int'l Longshoremen’s & Warehousemen’s Union, Lo¢al 748F.3d
1202, 1205 (9th Cir. 2007) (internal citations omitted). The Complaint need only “stat
plausible claim for relief” to survive a motion to dismigshcroft v. Igbal129 S. Ct. 1937,
1950 (2009)Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007).

' A detailed description of S.B. 1070 is presented in the United States’ Motion
Preliminary Injunction (Doc. 27) (“PI Motion”).

2 The motion to dismiss does not challenge the United States’ claims with resp
Section 1 of S.B. 1070. Section 1, although largely a statement of intent, additionally af
that the statute as a whole sets out a state-specific immigration policy, which
sufficiently preemption concerns to survive a motion to disnms&seP| Motion at 13-25.
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ARGUMENT

l. The Motion to Dismiss Should Be Denied Because This Court Has Already
Ruled That Plaintiff is Likely to Succeed on the Merits

It is well established that the showing required for obtaining a preliminary injunc

is greater than the showing required to survive a motion to dismiss, or put otherwis

fion

bt}

iIssuance of a preliminary injunction necessarily means that plaintiff has stated a cognjzak

claim2 Accordingly, because this Court has already granted a partial preliminary injung
this Court should deny Defendants’ motion to dismiss.

Here, the United States’ Complaint alleged that “[s]ections 1-6 of S.B. 1070, t3
in whole and in part, . . . . violate the Seimacy Clause and are invalid.” Complaint {1 6
63. The United States assertieder alia, that S.B. 1070 works as an integrated whole
create a separate immigration policy for the State of Arizona which conflicts with feg
immigration law and interferes with the United States Government’s conduct of for
affairs and immigration policy. In preliminarily enjoining certain sections of S.B. 1070,
Court held as a matter of law that the United States was likely to prevail on many aspq

that claim. In doing so, this Court rejected many of the same arguments that are

3 See, e.gDe La Cruz v. Tormeyp82 F.2d 45, 48 (9th Cir. 1978) gexplaining thg
“[t]he issue [in evaluating a motion to dismiss] is not whether a plaintiff's success of
merits is likely but rather whether thehant is entitled to proceed beyond the threshd
in attempting to establish his claimsWorld Wide Rush, LLC ity of Los Angele§79_
F. Supp. 2d 1311, 1316 (C.D. Cal. 2008)'d on other grounds606 F.3d 676 (9th Cir.
2010) (rejecting motion to dismiss because the “case involve[d] no disputed facts
Defendants have Bro_vlo_led no persuasive reason why the Court should deviate fr¢
decision r_ant_ln% laintiffs” motion for preliminary injunctionRadical Prods., Inc. v.
Sundays Distri 821 F. Supp. 648, 651 (W.D. Wash. 1992) (“[T]his Court concludes {

motion to dismiss for failure to state a claim is deniedég als@rosnahan v. JPMorgan
Chase Bank2010 U.S. Dist. LEXIS 51633, at *9-10 (D. Ariz. 2010) (“Because the Cc
has found that Plaintiff failed to state a camile claim in his Complaint, he necessari
cannot demonstrate a likelihood of success on the meritéilty; v. Tilton 2009 U.S. Dist.
LEXIS 43405 (E.D. Cal. 2009) (“The Court’s finding that Plaintiff failed to state a clg
indicates that he is unable to show a likelihood of success on the merits.”).

RPI has demonstrated likelihood of success on the merits . . . . THEREFORE, deferomran

2

tion

kel
D -

to

era
Rigr
this
CLS

e NC

ht
| the
ld

b ar
DM

hat

urt
Yy

im




© 00 N O 0o B~ W N PP

N N RN NN DNNNDNDNRRR R R PR B R R
W N o oA W NP O © 0N O 00 W N B O

advanced in Defendants’ motion to disnfisdccordingly, on that basis alone, the motio
to dismiss must be denied.
.  The United States Has Alleged Cognizable Challenges to S.B. 1070

n

Beyond the fact of the issuance of the Pl Order, this Court should reject Defengant

motion to dismiss because, as discussecdai®ttiMotion, Sections 2 through 6 of S.B. 1070

represent unconstitutional efforts to set a unique, state-specific immigration policyf
otherwise interfere with the federal immigration laws.

A.  The United States Is Likelg to Succeed on Its Challenge to the Enjoined
Provisions and Thus Has St

The PI Order definitively resolves the sufficiency of the United States’ claims V

respect to the Enjoined Provisions.
1. The United States Has Presented a Cognizable Challenge to Section

Defendants first argue that the United States has failed to state a colorable chg
to the constitutionality of Section 2 of S.B. 101ef. Mot. at 7-8. However, as this Cour
correctly held in the Pl Order, the Unit&ates is likely to preail in this preemption
challenge because Section 2(B) “is likely to burden legally-present aliens” and furthg
likely to impermissibly burden federal resources and redirect federal agencies away frg
priorities they have established.” PI Order atsEg also idat 20-21.

First, Section 2 creates an unprecedented mandatory verification scheme
conflicts with federal law because it necessarily imposes substantial burdens on |
iImmigrants in a way that frustrates Congress’s “traditional policy of not treating aliens

thing apart.” Hinesv. Davidowitz 312 U.S. 52, 73-74 (19413eePI Order at 16, 20.

* The vast majority of the arguments presented in the motion to dismiss werg
presented in Defendants” opposition to the Pl Mott®eeResponse to Pl Motion (Doc. 63
I(\‘/‘IPI_Reﬁpon_se”). Thus, the United States incorporates the arguments presented in

otion herein.

ated a Claim With Respect to These Sections.
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Defendants do not deny that Section 2 will resutthie harassment of lawfully present alien
and their motion to dismiss must therefore be rejetted.

Second, as this Court discussed, Section 2’s mandatory immigration status verifig
scheme will necessarily result in a dramatic increase in the number of immigration {
requests to be issued from Arizona police to the federal governideat.16. This scheme

will necessarily burden federal resources‘ankert resources from the federal government

other responsibilities and priorities,” Pl Order at 17, 20-21, and is therefore preeSgxted,

e.g.,BuckmarCo. v. Plaintiffs’ Legal Committe®&31 U.S. 341, 349-51 (200G arrett v.
City of Escondidp465 F. Supp. 2d 1043, 1057 (S.D. Cal. 208@par v. Novartis Corp.
378 F. Supp. 2d 1166, 1173-74 (D. Ariz. 2005)hus, the United States has successfu
stated a claim by alleging that Section 2’s mandatory verification scheme will crea
unprecedented quantity of verification demands that will impermissibly shift the allocg

of federal resources away from federal priorifies.

> Defendants suggest that Section 2 is immune from a preemption challenge bsg
the mandatory verification scheme is premised on “reasonable suspicion” of unla
presence. Det. Mot. at 7. However, as this Court noted, Section 2 also demands alier]
verification in the case of every arrest — regardless of “reasonable suspicion” as to un
presenceSeeP| Order at 14-15. In addition, the riskharassment is present even in cas
where Section 2 is triggered by an officer’s “reasonable suspicion” of unlawful pres
because “the requirement of reasonable suspicion is not a requirement of absolute cer;

N.J.v. T.L.O.469 U.S. 325, 346 (1985), meaning that many IawfuIIY present aliens will be

subjected to Section 2. Many factors used to support a “reasonable suspicion” of un
presence could also apply to lawfully present ali@eseP| Motion at 27-28. Further, as thig
Court held, “[c]ertain categories of people will not have readily available documentatio
of their authorization to remain in the United States, thus potentially subjecting them to
or detention,” in violation oHines Pl Order at 20. Accordingly, the United States h
sufficiently alleged that Section 2 will resulttime harassment of lawfully present aliens I
a state government.

® Defendants contend, and the government has noted (Pl Motion at 6-7), th;
federal government has encouraged some forms of cooperation between state and
authorities with respect to immigration enforcement. Det. Mot. at 7-8. However, Se
2 exceeds a state’s traditional cooperative role by removin% (Saolice discretion and “m
immigration status determinations mandatory.” P1 Order at 20. The mandatory verific
scheme of Section 2 dramatically increases the quantity of verification requests to the
of interference with federal functions that is no longer cooperative.

" To the extent that Section 2(H) rendstate and local government agencies lial
for failing to mandateimmigration verification, it is preempted for the same reasa

(continued...)
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2. The United States Has Presented a Cognizable Challenge to Section
As this Court held, the “current federal alien registration requirements creat
integrated and comprehensive system of registration,” which preempts S.B. 1070’s at
to enact parallel state registration regulations. Pl Order ae22als8B8 U.S.C. 88 1301-
1306. InHines the Supreme Court recognized that:

[T]he federal government . . . has enacted a complete scheme of regulation
. . . for the registration of aliens, [and] states cannot, inconsistently with the

urpose of Congress, conflict or interfere with, curtail or complement, the
ederal law, or enforce additional or auxiliary regulations.

312 U.S. at 66-67.The Court found that federal alien registration laws manifest Congre

L] 17 Ly

intent to monitor aliens through a system that would be “uniform,” “single,” “integrate

and “all-embracing.”ld. at 74. Section 3 conflicts with this federal goal of uniformity af

3
e a

tem

SS'S
d,”
nd

singularity by creating state-specific crimes based on federal registration requirements.

Defendants contend that Section 3 simply “reinforces” Congress’s objective
“permitting Arizona to impose penalties that are no more than the penalties federg

imposes.” Def. Mot. at 9. Defendants’ argument ignores the underlying holdiigesf

which precluded states from supplementing thefal alien registration scheme, even if su¢

regulations appear to “complement” that scherBee, e.g., Hines812 U.S. at 66-67.
Section 3 enacts this type of prohibited “complement[ary]” regulation, by creating auxi

penalties for violations of the federal alien stgtion laws. Indeed, as this Court explaine

_ ’ (...continued) _ _ o _
discussed in connection with Section 2(Bmilarly, although Section 2(A) would not be
preempted if it merely prohibits localities from banning cooperation between local
enforcement and the federal government, the law would be preempted to the ex
mandates activities of the type required by Section 2(B).

® Hinesconsidered the requirements imposed by the Alien Registration Act of 1
54 Stat. 670. Sections 1304 and 1306 were adopted in 1953 as part of the INA,
“incorporate[d] in substance the provisions of the Alien Registration Act, 1940.” H.R. |
82-1365, 2d Session, 1952, 1952 U.S.C.C.A.N. 1653, 1723.

® See also Wisconsin Dep't of Indus., Labor and Human Relations v. Gould,7iic.
U.S. 282, 286 (1986) (“[C]onflict is imminent whenever two separate remedies are brg
to bear on the same activity” (internal quotation marks omitt@&gpnsylvania v. Nelson
350 U.S. 497, 507 (1956) (“Alien registration is not directly related to control of undesir
conduct; consequently there is no Imperative problem of local law enforcement.”).
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“[w]hile Section 3 does not create additional registration requirements, the statute dogs a
to create state penalties and lead to state prii@estor violations of the federal law” and
“alters the penalties established by Congress under the federal registration schemg.
Order at 22?

Despite Defendants’ claims, it is no defense that Section 3 supposedly “does n
apply” aliens authorized to remain in the country, Def. Mot. at 9, because Section 3 sti
functions as an auxiliary penalty for federal alien registration violations, and therefore
violates the rule dflines! As this Court found in granting a preliminary injunction, Sectign
3 “stands as an obstacle to the uniform, federal registration scheme and is therefpre
impermissible attempt by Arizona to regulate alien registration.” Pl Order at 23. Thusg, th

United States has stated more than a sufficient claim against Section 3.

10 Defendants’ assertion that state law can always mandate compliance with feder
law absent an express preemption clause fares no better. Def. Mdtirat,9n re Jose C.
198 P.3d 1087 (Cal. 2 09?, cited by Defendants, presented very different circumst
That case involved juvenile delinquency ﬁroceedlngs in which a state court adjudicate
violations of federal Immigration law, and held that such proceedings were not preempte
because a federal statute — the Delinquency Prevention Act — established a presumpt|on 1
juveniles alleged to have violated federal criminal law would have their proceedings in|stal
Juvenile courtSeel98 P.3d at 1100. Congress has enacted no comparable presumption
favor of state proceedings for registration violatioBecongdalthough Defendants conten
that Congress has “amended the INA at least a dozen times since 1952 and never expre
preempted concurrent state regulation,” Def. Mot. at 10 n.9, they have failed to poj|nt t
Congress’s “awareness” of any state alien registration lawstineg nor do they cite any
such state regulation. Further, the fact @angress has — in Defendants’ words — “invite
states to reinforce alien classifications for specific statutory purpsesei3ef. Mot. at 10,
but Congress has not invited states to reinforce the penalties for vioIatinF; federal registrati
provisions, only bolsters Plaintiff's argument concerning congressional intent.

1 Further, Section 3’s exception for aliens authorized to remain in the United State:
seeA.R.S § 13-1509(F), simply begs the question as to how and when the state wi
determine whether a suspected unlawfully present alien maintains such “authorization.” £
explained in the Pl Motion, dre are many categories of aliens who will not have the
requisite registration documentation and who will therefore be susceptible to harassm
way of stops, arrests, and prosecutions under Section 3, but whom the United States wo
not remove or prosecute for registration violatioBegP| Motion at 26-27, 38-39; Pl Order
at 18-19. Moreover, the fact that Section 3 targets unlawfully present aliens does not|sa\
it from scrutiny. Rather, it confirms that Section 3 is a_thinlg_vei!ed attempt to crimingdlize
unlawful |i)res_ence, and therefore is at odds with the policy objectives of Congress, whi¢h h
repeatedly rejected attempts to criminalize unlawful prese&esmnfra; Pl Motion at 37-38.

6
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3. The United States Has Presented a Cognizable Challenge to AriZ.

Rev. Stat. 13-2928 (Section)5

As they did in opposing the Pl Motion, Dafants argue that the United States h
failed to state a cognizable challenge to AlRev. Stat. 13-2928, which makes it a new ste
crime for any person who is “unauthorized” and “unlawfully present” in the United St
to solicit, apply for, or perform work. S.B. 1070, Section 5(C)-(E3Df. Mot. at 11-12;
Pl Response at 24-26. However, as @usirt correctly held, this new employment crim
IS preempted because it interferes with “Congress['s] comprehensive[] regulat[ion] if
field of employment of unauthorized aliens,” and Congress’s “intenftion] . . . no
penalize” the performance or solicitation of labor by unlawfully present altae®| Order
at 26-27.

The Immigration Reform and Control Aof 1986 (“IRCA”) reflects Congress’s
deliberate choicaotto criminally penalize unlawfully present aliens for performing wor|
much less for attempting to perfornatAs this Court recognized, IRCA’s “comprehensiv
scheme” places primary emphasis on employer sancti8esPI| Order at 25see also

Hoffman Plastic Compounds v. NLRE5 U.S. 137, 147 (2002)pzano v. City of Hazleton

AS
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Ates

N th
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~

496 F. Supp. 2d 477,524-25 (M.D. Pa. 2007). IRCA provides robust penalties for employe

of unlawfully present aliens, and no criminal penalties for unlawfully present aliens
simply perform or solicit employmentee8 U.S.C. § 1324a&t seq™® For this reason, the
Ninth Circuit and this Court have both recognized that although Congress “discusse

merits of fining, detaining or adopting criminal sanctions againgrtipdoyeeit ultimately

2 See Puerto Rico Dep't of Consumer Affairs v. Isla Petroleum.C48p U.S. 495,
503 (1988?_ (“Where a comprehensive federal scheme intentionally leaves a portion
regulated field without controls, then the pre-emptive inference can be drawn — not
federal inaction alone, but from inaction joined with actiomXgkins v. Mireles526 F.3d
531, 539 (9th Cir. 2008) (“State law may constitute an impermissible obstacle tg
accomplishment of purposes of Congress by regulating conduct that federal law has ¢
to leave unregulated.” (internal quotation marks omitted)).

3 In addition to its many provisions targeting employers, Congress enacted g
targeted set of sanctions against certain conduct of unauthorized aliens, such
presentation of fraudulent documents to demonstrate work eligitsks8 U.S.C. 8§ 1324c.
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rejected all such proposals. . . . Instead, it @éetitely adopted sanctions with respect to the

employeonly.” SeePl Order at 25-26 (quotiridat’l Ctr. for Immigrants’ Rights v. IN913

F.2d 1350, 1368 (9th Cir. 1990)). IRCA therefore embodied a “congressional policy choic

[that was] clearly elaborated” in favof sanctions only for the employeNat’l Ctr. for
Immigrants’ Rights913 F.2dat 1370.

By attempting to override Congress’s conscious decision not to criminally pu

nisk

unlawfully present aliens for soliciting or performing work, Arizona has created a gleatr

conflict with federal law.See Crosby v. Nat'l Foreign Trade Coun&B80 U.S. 363, 380
(2000);Puerto Rico Dep’t of Consumer Affailg85 U.S. at 503. Accordingly, as this Cou

ruled, the United States is likely to succeed on the merits of its challenge to A.B-S.

't
81

2928, and has certainly stated a claim sufficient to survive the instant motion to dismjss.

4. The United States Has Presented a Cognizable Challenge to Section

6

Section 6, which adds A.R.S. § 13-3883(A)(5), allows Arizona peace officers to make

warrantless arrests of anyone whom they Ipggbable cause to believe “has committed a
public offense that makes the person removable from the United States.” As this
explained, Section 6 would require Arizona officers to make multiple judgments of un

legal complexity that would result in the erroneous arrests of many aliens who coul

ly
Cou
Ique

ol

legitimately be subject to removédl.Among other considerations, Section 6 depends oh a

threshold determination of whether a “public offense makes [a] person removable
determination that requires expertise regarding a complex corpus of immigratioGdaw
Padilla v. Kentuckyl30 S. Ct. 1473, 1488 (2010) (Alito, J., concurrisggPl Order at 31-

33. Because Section 6 demands an instantaneous judgment on removability — a

which is the subject of inteagraining for federal officers and which lies squarely outsi

14 Moreover, the liability provision in § 2(H) may encourage officers to make arr

PSS

under this provision even when they are uncertain as to whether an alien has comniittec

public offense that makes the alien removable.
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of Arizona peace officers’ general expertise Arizona police officers will undoubtedly
erroneously arrest many aliens who could not legitimately be subject to removal, res
in “distinct, unusual and extraordinary” burdens on lawfully present aliens in violatio
Hines 312 U.S. at 65-66.

Defendants baldly assert that nothing in S.B. 1070 would require Arizona office
make determinations regarding a person’s removability. Def. Mot. at 13. But, as this |
held, the plain language of Section 6 permits a warrantless arrest for an offense “that
the person removable.” Defendants’ claim that Arizona law enforcement will commun
with federal authorities regarding an alien’s irgnaition status simply ignores the plain term

of Section 6, which — unlike several othecsons of S.B. 1070 — was not amended by H.

2162 to require verification of immigration status with the federal governthent,

“Considering the substantial complexity in determining whether a particular public offg
makes an alien removable from the United States . . . , there is a substantial likelihog
officers will wrongfully arrest legal residents under [Section 6],” Pl Order at 33, and
United States has therefore successfully stated a claim with respect to Section 6.

B. The United States Has Stated a Claim in Its Challenges to Arizona’s
Smuggling and Transportation Provisions.

The United States has also stated cognizable claims with respect to those chal

Ultir
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provisions that this Court did not enjoin: A.R.S. § 13-2929 (Section 5’s transportation

harboring, concealing provision) and A.R.S. § 13-2319 (the “Smuggling Prohibition”)

> The federal government has exclusive authority to make a final determinati
to whether the commitment of a crime by a lawfully present alien — state or federal — v
render the alien removable from the United Stafes8 U.S.C. 88 1182(a)(2), 1227(a)(2).

1% Similarly, Defendants contend that the United States has failed to state a
because there are “circumstances in which A.R.S. § 13-3883(A)(5) can be applied con
with federal law.” Def. Motat 13. But this Court’s holding in preliminarily enjoining
Section 6 — that “[u]nder an?/1 interpretation of the revisions to A.R.S. § 13-3883, it re1
an officer to determine whether an alien’s lpuibffense makes the alien removable from t
United States,” Pl Order at 32 — raises sufficient preemption concerns to reject the nj
to dismiss the United States’ challenge to Section 6.

17 At the PI Hearing, the United States explained that it was not seqkialiyainary
(continued...)
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1. The Federal Scheme Regulating the Terms and Conditions of Entry
Preempts State Regulations Suchas A.R.S. § 13-2929 and § 13-23

As federal courts have held, state statutes purporting to regulate third parties
transport or harbor aliens — such as A.R.S. 88 13-2929 and 13-2319 — are preemg
Congress’s comprehensive regulation of this issue. Congress has explicitly regulat
smuggling, transportation, harborirgd concealment of alierSee, e.g8 U.S.C. § 13242
The federa courss that have squarely addressed the merits of the preemption issue
recognized thiCongress’ schem comprehensive regulate the terms and conditions of
entry includinc sanction on third partieswhco aidin entry See Villas at Parkside Partners
v. City of Farmers Brangi2010 WL 1141398, at *17-18 (N.D. Tex. 2010) (holding tha
8§ 1324 preempts state restrictions on rental housing for unlawfully present &hiamns},
465 F. Supp. 2d at 1056 (enjoining an ordinance because of “serious concerns” o

preemption based on § 1324's anti-harboring provisidns).

17 (...continued)

injunctionof A.R.S. 8§ 13-2319; however, the Unit8thtes maintains its claim that A.R.§.

§ 13-2319 is greemgted and seeks to haepifovision held invalid. Hr'g Tr. 5:12-15.

Section 4 of S.B. 1070 recodified the amended A.R.S. § 13-2319 as one element
statute’s “attrition through enforcement” policy. The United States’ challenge to Sec
%{-6 of S.B. 1070 includes a specific challenge to A.R.S. § 13-2319, as recodified by S¢

8 Part VIl of Chapter 12 of the INA sets forth various penalties relating to unlay
entry, including criminal penalties on an alien who unlawfully enters the United Stats
U.S.C. § 1325, as well as several provisions targeting those who assist in an alien’s un
entry.See8B U.S.C. § 1323 épenal_lz_lng persons for unlawfully bringing aliens into the Un
States); 8 U.S.C. § 1324 (penalizing persons for bringing in or harboring certain alief
U.S.C. §8 1327 (penalizing persons who assist certain inadmissible aliens to enty
country); 8 U.S.C. § 1328 (penalizing the importation of aliens for immoral purpost
Collectively, the structure of these provisions demonstrates that Congress has tully ocq
the field of regulating the terms and conditions of an alien’s entry, and that this field incl
penalties on third parties who assist or aid in that entry.

19 Although two intermediate state court cases have held that A.R.S. § 13-2319
preempted -seeState v. Barragan Sierrd 96 P.3d 879, 889 (Ariz. App. Div. 1 2008) an
Arizona v. Flores188 P.3d 706, 711 (Ariz. App. Div. 1 2008) — those decisions are
controlling on this Court’s resolution of this issue of federal law. Defendants also rel

the district court’slpreem tion discussionife Are Am./Somos Am. v. Maricopa County

594 F. Supp. 2d 1104 (D. Ariz. 2009). But that case did not address the merits ¢
preemption argument. Based onYteeingerlbstention doctrine, the district courtife Are

(continued...)
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The preemptive force of this federal sofeg of which § 1324 is a part, is driven ng
only by the comprehensiveness of the INA but also by the federal government’s undispl
exclusive control over the process of alien entry. Through the INA, Congress has cre
comprehensive scheme relating to the terms and conditions of entry and ress#neeg.
Fiallo v.Bell, 43CU.S. 787 79€(1977) Lem Moon Sing v. United Staté$8 U.S. 538, 547
(1895);seealso De Canas v. Bic&24 U.S. 351, 359 (1976) (“The central concern of t
INA is with the terms @ad conditions of admission tthe country . . . . [The]
comprehensiveness of legislation governing entry and stay of aliens was to be expe
light of the nature and complexity of the subject As multiple courts have recognized, §
1324’s restrictions against the bringing, hanbgrand concealing of illegal entrants forn
an integral part of Congress’s scheme for regulating alien egag, e.gUnited States v.
Ozcelik 527 F.3d 88, 98 (3d Cir. 200&)nited States v. Lopeg21 F.2d 437, 440 (2d Cir.
1975) (Section 1324 designed “to assist in preventing aliens from entering or remain
the United States illegally”). Indeed, in the context of discussing the comprehensive 1
of the federal legislation governing the terms of entry, the Supreme Cdbe @anas
specifically contrasted Section 1324's smuggling concerns (wWhéclkCanasconsidered
related to the INA’s core concern of alien entry) with Section 1324’s concern with §
employment (which, prior to IRCA, represented a relatively minor concern of

immigration laws)?°

19 (...continued

Americadeclined to agdress the merits of whether federal smuggling law preempted A,

§ 13-2319. See idat 1116. Moreover, in the appeal of that decision, the Ninth Cirg
specifically left the preemption question op&de Are Am.2010 WL 2781879, at * 1 (9th
Cir. 2010) (noting only that it is not “readily apparent” that federal law preempts A.R.
%:3-229319). And, of course, no court has addressed this issue with respect to A.R.S

20 See also United StatgsSanchez-Varga878 F.2d 1163, 1169 (9th Cir. 1989
("8 1324(a)(1) . . . presents a single comprehensive ‘definition’ of the federal crime of
smuggling — one which tracks smuggling and related activities from their ear
manifestations (inducing illegal entry and bringing in aliens) to continued operation
presence within the United States (transparéind harboring or concealing aliens’Fiallo,
43CU.S ai79€ (“The condition: of entryfor everyalier . . . theright to terminat¢ hospitality

(continued...)
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A.R.S. § 13-2319 and Section 5 of S.B. 1070 purport to regulate the transporti
harboring, and concealment of unlawfully prasdiens and are therefore preempted becat

they improperly regulate in an area in which Congress has fully occupied the field.

2. The United States Has Presented a Cognizable Challenge to A.R.$.

§ 13-2319, as Amended by Section 4

In addition, the United States has stated a preemption claim against Arizg

Smuggling Prohibition, because that provisiarréfted to impose sanctions upon unlawfully

present aliens and others in Arizona in a manner that conflicts with Congress’s obje
regarding the treatment of aliens.

On its face, A.R.S. 8§ 13-2319 prohibits the commercial transportation of two grq
of people: (1) persons whom the transporter has reason to know are not “United

citizens, permanent resident aliens, or persons otherwise lawfully in this state,” or (2) pd

htiol

ISe

’

bna

CLive

hup:

Stat

SO

whom the transporter has reason to know “have attempted to enter, entered, or remginec

the United States in violation of law.” A.R.S. § 13-2319(Fjt3)he Smuggling Prohibition
conflicts with congressional objectives in several ways.

First, A.R.S. 8§ 13-2319 serves as a pendédtyunlawful presence that goes wel
beyond the specific set of sanctions established by Congf&mssP| Motion at 39-41.
Congress has carefully crafted the types of consequences it wishes to impose on ur
presence, by sanctioning unlawful presence through civil removal and by enacting sp
targeted restrictions on third party interactions with unlawfully present aliens, such g
prohibition on smuggling and on hiring unlawfully present aliens. Notably, Congress

affirmatively rejected measures that would subject aliens ta@@mnal penalty for mere

~ ® (..continued) o _
to aliens, the around: onwhich sucl determinatio shal be basec have beer recognize as
matters solely for the responsibility of the Congress.” (emphasis added)).

21 Criticallg, the statute’s use of the disjtine “or” allows for application of the
Smuggling Prohibition if an alien (or U.S. Citizen) mestserdescription. By the statute’s
plain terms, the criminal penalties apply where transportation has been provided to soi
who is not a U.S. Citizen, lawful permanent resident, or otherwise lawfully in Arizona
ambiguous term undefined by federal immigration law) @sd where transportation has
been provided to someone who, at some point, has “entered or remained in the United
in violation of law.”
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unlawful status, and has never barred aliens from accessing commercial transportation ba

on their statug Because the use of commercial transportation is a natural byprodu
presence in the country (unlawful or lawful), the criminalization of this service

unlawfully present aliens — without regard to whether the transportation would “furthel

ct o
for

71

ar

alien’s unlawful presence (8 U.S.C. § 1324) — is akin to a sanction on unlawful pregenc

itself and is fundamentally at odds with Congress’s calibrated scheme of sanctions ft

unlawful presenc Set¢Croshy, 53CU.S al380 Wells FargoaBankN.A v.Boutris, 41¢F.3d

949 96¢ (9th Cir. 2005). Further, when coupled with Arizona’s conspiracy laws, A.R.S. 8

13-2319 allows for criminal sanctions on themhémself for using transportation serviéés.

A.R.S. § 13-2319, particularly when construed to allow for “self-smugglir|g

prosecutions, is not “focuse[d] directly upon” and “tailored to combat” what are “essentjally

local problems,’'De Canas v. Bicad24 U.S. 351, 356-57 (1976), but rather it criminaliz¢s

unlawful presence in an effort to regulate immigration direétly.

2 Congress has repeatedly considered and rejected attempts to criminalize un
presence.SeeS. 2454, 109th Cong. 88 206, 275 (2006); H.R. 4437, 109th Cong. §
(2005);see alsd’l Mot. at 38 ﬁquotlng Steinberg Decl. § 34 (“United States immigration |
—and our uniform foreign policy regarding treatment of foreign nationals — has been th
mere unlawful presence of a foreign national, without more, ordinarily will not lead to

Jaw!
20:

it
that

foreign national’s criminal arrest or incarceration. . . . This is a policy that is understoo
internationally and one which is both important to and supported by foreign governments.”)

2 Indeed, a state prosecution under this provision would not require that the

even prove, as an element of the crime, treatrvel was “in furtherance” of an immigratior)

violation. Instead, Arizona law criminalizes the provisioamycommercial transportation
services — including taxis and buses — to an unlawfully present alien so Ionﬁ as
objective basis should trigger the driver’s suspicion that the passenger is unlawfully
SeeA.R.S. § 13-2319(A)see Flores218 Ariz. at 412.

stai

Son

preser

24 Beyond acting as a sanction for unlawful presence, A.R.S. § 13-2319 functigns i

the same improper way as Section 3 d@.SL070, In that it provides the state with

mechanism for prosecuting violators of what the state claims is the equivalent of a fe
offense. Under A.R.S. 8§ 13-2319, Arizona can detain, arrest, and prosecute alie
“smuggling” themselves. However, as theitdd States explained in the Pl Motion, ther
are certain categories of aliens who may be unlawfully present, but whom the United |
nonetheless assists or otherwise channelsito@moval proceedings. For example, an alig
who pays to be transported into the United States because he Is fleeing religious persg
may be eligible for asylum, or a victim whfficking may be eligible for certain forms of
relief, and the federal government may exercisgisisretion to assist such aliens rather th:
put them in jail, notwithstanding their illegal entry. PI Motion at 21-22. Arizon;

(continued...)
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Secondon its face, the state improperly restricts the commercial transportatign o

those who are, or are seeking to be, tdhyfpresent. Although the statute excludes U.
Citizens and lawful permanent residents, it makes no exception for the many other catg
of aliens who are lawfully present or otherwise authorized to remain in the United Sf
such as aliens who have been granted asylum or temporary protecte® staestatute

similarly applies to a person who hager“attempted to enter, entered, or remained in t
United States in violation of law.” Thus, by its plain terms, the Smuggling Prohibition wq
apply to a person who at some point unlawfully entered or was unlawfully present, e
he has since gained lawful status. Furtbeen if A.R.S. 8§ 13-2319 does not directly restri
the transportation of such aliens, the statugoses burdens on lawfully present aliens
the type rejected iRlines 312 U.S. at 73-74SeeP| Motion at 41-42.

3. The United States Has Presented a Cognizable Challenge to Ariz. Re\.

Stat. 13-2929 (Section 5 of S.B. 1070
The Complaint successfully states a claim as to Section 5 because that provisio

impermissibly regulates immigration and violates the Commerce Clause.

s (...continued? S _ _ _ _
“smuggling” law interferes with this discretion by allowing Arizona to independently &
indiscriminately prosecute aliens who happen to be in Arizona. Moreover, a convi
under A.R.S. §13-2319 (for “self smuggling” or otherW|se?1woqu constitute a felony, wi
can have severe immigration related consequences for the alien by, for example, abs
disqualifying an alien who may otherwise have been eligible for temporary protected s
despite his Initial unlawful entry or presence in this cou U.S.C. g 1254a(c)(2)(B).

_ The statute carves out from liability people who are “lawfully present
[Arizona].” But that term does not have meaning under the immigration laws bec
Immigration status is not a creature of state law. Accordingly, this provision does not
the problematic reach of the Smuggling Prohibition. The provision’s application to lawi

25

present aliens and aliens otherwise authorizeghtain in the United States is reinforced Ry

the absence of a provision similar to S.B. 1070 § 3(F), which limited that criminal prohib
from applying “to a person who maintains authorization from the federal governme
remain in the United States.” The abseoicany comparable limitation in the Smuggling
Prohibition demonstrates that Arizona intends the provision to cover even aliens W
presence has been accepted by the federal government.

26 Although this Court declined to preliminarily enjoin A.R.S. § 13-2929, it is w|
settled that the denial of a preliminary injunction motion with respect to a certain claim
not necessitate dismissal of that claiBee, e.gHarper v. Poway Unified Sch. Dis845
F. Supp. 2d 1096, 1119 (S.D. Cal. 2004).
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>

First, the Complaint successfully states a preemption claim regarding Secti
because Section 5 directly regulates immigration by allowing for the prosecution of glien
based on their unlawful presence. Just as with A.R.S. § 13-2319, Arizona courts dan

expected to construe this provision in comborawith Arizona’s general conspiracy offens

13%

as allowing for prosecution of an unlawfully present alien for “conspiracy” to be transpqrtec

or concealed gee Barragan Sierral96 P.3d a 888) — a framework that essentially
criminalizes unlawful presence. As discuksegreater detail in the Pl Motion, whatever
powers a state may have to enact laws that incidentally or indirectly touch on aliens, & stz
may not criminalize unlawful presente See De Canagt24 U.S. at 356-5%ee alscP|
Motion at 38-41.

Second Section 5 violates the Dormant Commerce Clause, which forbids gtate
attempts to discourage or otherwise resthietmovement of people between states. The
Supreme Court has adopted a two-tiered approach to analyzing whether state regulatipns
afoul of the Commerce Clause:

[1] When a state statute directly regulates or discriminates against interstat

commerce, or when its effect is to favor in-state economic interests over out-of4stat

interests, we have generally struck down the statute without further inquiry. . .|. [2

When, however, a statute has only indirect effects on interstate commerce ar

regulates evenhandedly, we have examined whether the State’s interest is legifime

and whether the burden on interstate commerce clearly exceeds the local bengfits
Brown-Forman Distillers Corp. v. N.Y. State Liquor Au#v6 U.S. 573, 579 (1986). As
discussed in the PI Motion (at 45-46), Arizona’s prohibition on “encourag[ing] an alien to

come to or reside in” Arizona violates the first tier of the Dormant Commerce Clause

2 In the PI Order, this Court declined to construe Section 5 as a regulatign o
immigration, because the law does not exglicitly govern admission, removal, or condition
of residence. PI Order at 28. However, when combined with Arizona’s conspiracy statuts
Section 5doesbecome a prohibited regulation of immigration, by criminalizing mgre
unlawful presence for any alien who “conspires” to be transported within the state. And thi
Court should construe Section 5 according to its expected interpretation by the Arizona ste
courts. See Clements v. Pasadena Finance 866 F.2d 1005, 1006 (9th Cir. 1967).

15
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inquiry®® by “restraining the transportation of persons . . . across its bor&ees Edwards
v. California 314 U.S. 160, 172-73 (1941).

This Court advanced two reasons for denying the United States’ prelimi

injunction motion with respect t8ection 5: first, because Section 5 does not expliciltey

“restrict or limit which aliens can enter Arizona,” and second, because Section 5 m

nary

rel

“prohibits the transportation of people who are unlawfully present in the United States|” P

Order at 29 & n. 19. The Unitestates respectfully disagrees that these factors insu

late

Section 5 from a constitutional challenge. Although Section 5 targets those who encqura

aliens to enter Arizona rather than diredtlygeting an alien seeking to enter Arizona, thjis

aspect of Section 5 is virtually identical to the state law struck down by the Supreme

in Edwardswhich made it a criminal offense to “bring|[ Jor assist[ ] in bringing into the St

Cou

hte

any indigent person who is not a resident of the State.” 314 U.S. at 171. Just as with Sect

5, which targets those who “[e]ncourage or induce” an alien “to come to” Arizona,”

statute inEdwardsdid not target the indigent person, Imgtead criminalized the conduc

the

of those who assisted with the interstate movement. Thus, the fact that Section 5 i$ no

restriction upon the alien does not make it any less impermissible.

?8 As set forth iBBrown-Forman Distillers Corp.a state regulation jger seinvalid
where it “directly regulatesr discriminates against interstate commerckel” (emphasis

added). Arizona primarily argues that Section 5 is not invalid because it does nc

discriminate against interstate commerce, and thereby i%nores the other asp&rooithe
Formantest forper seunconstitutionality. Def. Mot. at6-17. However, as the Ninth

Circuit has explained, “discrimination and economic protectionism are not the sole tests
under the Dormant Commerce Clause, and a “court should also . . . consider[] whether t

statute directly regulates interstate commer®CAA v. Miller 10 F.3d 633, 638 (9th Cir.

1993). A statute directly reqates interstate commerce where, as here, “the Statute is

directed at interstate commerce and only interstate commedceSuch a direct regulation
of interstate commerce “is invaler se regardless of whether the state intended to inhi
interstate commerce Valley Bank of Nevada v. Plus System,,[@t4 F.2d 1186, 1190 (9th
Cir. 1990?. Section 5 functions as suchradiregulation of interstate commerce becau
it explicitly targets the encouragement of interstate movement. Such a regulati
unconstitutional — even absent a discriminatory ordprotectionist mddiee.also Bowman
v. Chi. & N. RP/, 125 U.S. 465, 493 (1888) (holding thatstate law that barred the
importation of alcohol was an invalid regulation of interstate commerce, even though al
itself was illegal within the state, and therefore the law could not be said to

discriminated or treated out-of-state interests less favorably than in state interests).
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Similarly, the state regulation is not immunized from constitutional scrutiny becd
it targets the movement of aliens who are “unlawfully present.” The Supreme Cour
repeatedly made clear that the Commerce Clause is implicated by restrictions g
movement of aliensHenderson v. Mayor of N..Yo2 U.S. 259, 270 (1876). The exclusiv

federal control over the interstate movement of aliens is not diminished because of an {

unlawful presence. As the Supreme Courthedd, “[a]ll objects of interstate trade merit

Commerce Clause protection” and that “nanexcluded by definition at the outseSee

City of Philadelphia v. New Jerse437 U.S. 617, 622 (1978). Indeed, a state may not

LUISE
t he
n tl
e

hlier

par

the importation of a produ@ven ifthat product would be illegal to possess or sell once

inside the stateSee Bowmari25 U.S. at 493 (invalidatirgfate’s bar on the importation

of alcohol, which was itself illegal within the state, as a violation of the Commerce CGlaus

Because the lawful status of an article of commerce has no bearing on a state’s inab
control the importation of the product, an alien’s unlawful presence does not permit Ari
to regulate that alien’s interstate movem@nAccordingly, the United States has stated
sufficient claim against Section 5.

CONCLUSION

For the foregoing reasons, the Court should deny Defendants’ motion to dis
DATED: August 26, 2010
Respectfully Submitted,

Tony West
Assistant Attorney General

?® The Supreme Court has repeatedly reaffirmed this restriction on state regu
power See New Jerse®37 U.S. at 629;eisy v. Hardin 135 U.S. 100, 108-109 (1890).

% This Court also suggested that Section 5 did not raise Commerce Clause co
because the statute “criminalizes specific conduct already prohibited by federal law
Order at 29 n.19. The United States respectfully disagrees with this equivalency. F
law prohibits the “encourage[ment] or induce[ment ogl an alien” to come to the Un
States. 8 U.S.C. § 1324(a)(1)(iv). This sanctionis keyed to movement across an intern
border. Arizona, by contrast, criminalizes the encouragement of movement statesg
borders — a categ_ory of conduct that is not regulated by the purportedly analogous f
statute and that directly impedes interstate commerce.
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