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Defendants/Counterclaimantthe State of Arizona and Governor Janice
Brewer (hereinafter col@ively “Arizona”), hereby submitthis Response to th

Counterdefendants’ Motion to Dismiss the Counterclaims (hereinafter “Motion”).

INTRODUCTION

Arizona passe®.B. 1070to protect its citizens from the harms associated
unchecked illegal immigrein. Rather than welcome Arizona’s assistance in
immigration battle' the United Statesued to enjoirS.B. 1070, arguing that certain
its provisions were preempted by federal immigration law and, more particularly,
Executive Branch’s current policies of inaction and-eaforcement, which underlie 4
effort to attain “immigration reform without legislative action.’Arizona filed its
Counterclaims againghe United States, Secretary Napolitano, and Attorney Ge
Holder (hereinafter collectively the “Government”), which seek injunctive, declarg
and mandamus relief.

The Counterclaims are necessary to help relieve Arizona from the overwhg
burden imposed upon it by its illegal immigration crisrel the Government’s inactig
and non-enforcement. Through the Counterclaims, Arizona seeks redress for:

e Failure to obtain control of the border and failure to protect ArizQuauts |

and II);
e Refusal by the Government to enforce immigration laws (Counts Il and
e Failure by the Gowament to comply with the State Criminal Alier
Assistance Program, 8 U.S.C. § 1231 (2006 amendment) (“SCAAP”) g
properly reimburse Arizona for the expense of incarcerating criminal

(Count IV).

! In the words of Judge Learned Hand, “it would be unreasonable to suppose that
federal government's| purpose was to deny itself any help that the states may allg
Marsh v. United State@9 F.2d 172, 174 (2d Cir. 1928).
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As more fully explained in thefollowing Memorandm, the Govenment's
motion should be denidakcause Arizona has standing and asserts justiciahescthat

are not precluded for which relief should be granted.

LEGAL STANDARD

Rule 12(b)(1) of the Federal Rules of Civil Procedure provides for the sdiaini

of claims for “lack of subjeematter jurisdiction.” Challenges to subject ma

jurisdiction can be “facial” or “factual.”White v. Lee227 F.3d 1214, 1242 (9th C

[ter

-~

2000). “In a facial attack, the challenger asserts that the allegations contained in

complaint are insufficient on their face to invoke federal jurisdictiBg.contrast, in a

factual attack, the challenger disputes the truth of the allegations that, by themselve:

would otherwise invoke federal jurisdictidSnSafe Air for Everyoe v. Meyer373 F.3d
1035, 1039 (9th Cir. 2004). Here, because the Government asskxtsalaRule

12(b)(1) challengethe Court must presume Arizona’s factual allegations are tru¢ and

draw all reasonable inferences in Arizona’s fav@oe v. Holy See557 F.3d 1066
1073 (9th Cir. 2009).

Rule 12(b)(6) of the Federal Rules of Civil Procedure provides for dismissa
pleading that fails “to state a claim upon which relief can be granted.” An adeq
stated legal claimmay be supported by showing any set of facts consistent wit
allegations in the claimBell Atlantic Corp. v. TwombJyb50 U.S. 544 (2007). A Ru
12(b)(6) motion to dismiss must be denied if, taking all factual allegations i
complaint as true and making all reasonable inferences in the plaintiff's favg
complaint states a plausible claim for legal reliéfshcroft v. Igbal 129 S. Ct. 1937
1949 (2009).If a complaint is dismissed, “leave to amend should be granted unlg
court determines that the allegation of other facts consistent with the chal
pleading could not possibly cure the deficiencysthreiber Distrib. Co. v. Seiwell
Furniture Co, 806 F.2d 1393, 1401 (9th Cir. 1986) (citations omitted).
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ARGUMENT

|. Arizona Has Standing to Assertthe Counterclaims

The Government’'s deliberate failure to secure the Arizona bordecangly
with Congressional mandatés coordinate enforcement efforts with the variotates
has directly increasetthe flow of illegalaliensinto theState. As a result, Arana hag

beenforcedto divert significant resources from its domestic concerns to battleisvhat

federal responsibility-#Hegal immigration. Additionally, Arizona holds all state land

trust for certain beneficiaries, primarily the state education system, anantpant

illegal immigration across the border has harmed the environment and diminished the

value of these trust lands. Relief granted by this Court will require the Government to

increase its efforts t@ddress illegal immigrationthereby educingthe damage tp

Arizona’s trust lands and the costs Arizona incurs to combat illegal immigration.
To establishstanding, a claimant mustemonstrate“that it has suffered
concrete and particularized injury that is either actual or imminent, that the inj
fairly traceable to the defendant, and that it is likely that a favorable decisio
redress the injury.”"Massachusetts v. ERA49 U.S. 497, 517 (2007). At the plead
stage, a claimant may satisfy this burden by alleging generalttiatisf provenwould
establish the court’s jurisdictionLujan v. Defenders of Wildlife&s04 U.S. 555, 56
(1992). “At bottom, ‘the gist of the question of standing’ is whether petitioners

21
ury is
N will

ng

L

have

‘such a personal stake in the outcome of the controversy as to assure that ¢oncre

adverseness which sharpens the presentation of issues upon which the court s

D large

depends for illuminatioh.” EPA 549 U.S. at 517This question must be answered in

the affirmative because, as a sovereign state, Arizona is owed particular deferenge in th

analysis, and Arizona has adequately alleged all of the elements of standing.

2 The Government specifically argues that Arizona lacks standing to raise Counts
and V of the Counterclaims. It also appears to suggest that Arizona lacks standin
raise Count |.SeeMot. at 18 n.9.
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A. Arizona Is Owed Special Solicitude in Standing Analysis as a Quasi-Sovereign
The Supreme Court has recognized that “States are not normal litigants 1
purpose of invoking federal jurisdiction.EPA 549 U.Sat 518. As a quasiovereign

in the federal system, Arizona has “an interest independent of and behind the titlg

citizens, in all the earth and air within its domaind’ at 517 (quotingseorgia v. Tenn,

Copper Co,. 206 U.S. 230, 237 (1907))Arizonaalso has a quasiovereign interest i
“the health and welbeing of its residents.Oregon v. Legal Servs. Cqrp52 F.3d 965
971 (9th Cir. 2009) Injury to Arizona’s quasisovereign interest constitutes
sufficiently concrete injury to satisfy Article Ill, and is especially compelling wher
here,it is combined with injury as Eandowner Connecticut v. Am. Elec. Power C
Inc., 582 F.3d 309, 338 Cir. 2009). In Massachusetts v. ERAhe Supreme Cou
recognized that the state suffered injury to its gaasereign interest and its dirg

interest as a landowner because the federal government’s refusal to exercise rg

or the

s of it

-

ct

gulato

power to incrementally reduce greenhouse gases created a risk of actual and immmine

harm arising from the effect of climate change on the state’s environ648u.S. at
521. Similarly, Arizona is suffering injury to its quasivereign interest and dire
Injury to its proprietary and financial interests because the Government refuses
meaningful action to secure the border and check the tide of illegal immigration i
state. Arizona is therefore entitled to “special solicitude” in the standing andlysest.
520.

B. Arizona Has Established Injury-in-Fact

The unchecked flood of illegahliens into Arizona as a result of th
Government’s policy of neenforcement has caused Article Il injury by forcing
diversion of state resources to address this federal responsibility, placing A
residents at greater risk from criminal aliens, and diminishing the value of Arizon
land. The Government's failure to secure Arizona’s border with Mexico ar

continuing policy of inactiorhas causedhore than 40% of all illegal border crossin
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nationwide tocome through Arizona. Countercl. § 2. These illegal entrants are

often

criminals fleeing the law in other countries or expanding criminal operations (siich as

drug smuggling, human smuggling, and murder) into Arizerppsing residents of the

state to increased danger and felar. 1 40, 43. Indeed, the Government placed signs

only 30 miles south of Phoenix, Arizar80 miles north of the border with Mexicq),

warning residents to beware of criminal activity by illegal alieids.{ 7.

Arizona hasalso spent substantial sums of money incarcerating criminal
who have ented the country illegally. As ddecember 31, 2010, Arizongas housing
over 5,700 criminal aliens in its prisofmore than 14% oits prison populatio)y in
addition to the criminal aliens held by local authorities. Countercl. 11 121, 122
The Government's refusal to take $lkecriminal aliens into federal custody or fu
reimburse Arizona for housing the criminal aliens in accordance with 8 U.S.C. § ]
causes further injury and exacerbates the impact of illegal immigration on the
financial health. Countercl. 1 1:396. Thefailure to secure the border and enforce I
has drastically redefined Arizona’s politicalrokte driving public discourse, policy decisio
and resources toward addressing matters of federal responsibility and framwaypolicy

concerns important to lawful Arizona citizend his injury to Arizona’s quassovereign

liens

, 125.
ly
231(i)
state’s
AWS

ns,

interest in securing the healdmd safety of its residents, together with the diversion of

state resources to remedy the injury, provide sufficient injury in fact to est
Arizona’s standing in this caseSee Havens Realty Corp. v. ColemdBb5 U.S. 363
379 (1982) (finding diversion of resources to remedy defendant’s conduct to be in
fact).

Arizona also establishes injury in fact based on the damage to state tru
caused by the wave of illegal immigration flowing across its border. Arizona hol
state land in trust for designated beneficiaries. Ariz. Const. art. X, 8 1. The Stat
Department manages and administers state trust lands with the goal of protec
properties and maximizing their value to the trust. A.R.S. 8802(A), 37201(A)(3).

“The Department, through the Commissioner, has the same fiduciary obligations
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any private trustee: it must manage state trust lands for the benefit of the trust
beneficiaries.” Koepnick v. Ariz. State Land Dep212 P.3d 62, 69 (Ariz. CApp.
2009). As a fiduciary, state lamequiresthe Department to take actions necessary
protect the interest of the state in lands within the state.” A.R.S. § 37-102(C).

As a result of unchecked illegal immigration, the value of Arizona trust land
diminished. Countercl. § 138. In FY 2008, the Bureau of Land Management co
over 468,000 pounds of trash from the Arizona border alekaf 132. The passage
illegal aliensand criminal aliens threaten native wildlife on the trust lands @izets
seeking to engage in outdoor activities such as hiking and camiginj.133. Some g
Arizona’s state trust lands are located along the border or lie within the Govern
“defense in depth” area, and are well within the 80 mile zone wher&dkernmen|
posted signsvarning citizens to stay offublic lands. Id. § 131. Taken together, thg
conditions lower the value of the trust land both for recreational use by residents
commercial development in the best interest of the trust. Thus, Arizona has estd

that it is suffering an actual injury in fact that is concrete and particularized.

C. Arizona’s Injuries Are Fairly Traceable to the Government’s Conduct

The Government’s failure to secure the border and its policy eEnfincement]
have significantly contributed to the wave of illegal immigration that is inju
Arizona. The Government argudisat thisinjury results from the “independent acti
of some third party not before the court” and thus does not satisfy the requireans
Article 11l standing. Mot.at 14. The Supreme Court, howevedjsposed of a similg
argument when it concluded that the EPA’s failure to enact rules regulating gree
gas emissions contributed to the state’s injury, even though the EPA didn'’t rele
greenhouse gases and its regulation would be a small step in checking the inter
release of such gaseBPA 549 U.S. at 5224 (“EPA does not dispute the existence
a causal connection between manmade greenhouse gas emissighsbahdarming,

At a minimum, therefore, EPA’sefusal to regulatesuch emissions ‘contributes’

and it
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Massachusetts’ injuries.”) (emphasis added). The causation prong of the s

analysis, especially at the pleading phase, “is not equivalent to a requirement

causation.” Am. Elec. Power Cp582 F.3d at 34Gee also Barbour v. Hale¥71 F.3d

1222, 1226 (11th Cir. 2006) (explaining that “for purposes of satisfying Article
causation requirement, we are concerned with something less thasortbept of
proximate cause” and that “even harms that flow indirectly from the action in qu
can be said to be ‘fairly traceable’ to that action for standing purposes”).

The Government’s inaction in Arizona and its failure to obtain controthef

border asCongress hasequired (Countercl. 11 8&1) significantly contribute to th

tfandin

of tor

lI's

pstion

e

exponentiaincrease of illegal immigration into Arizona. Just as the EPA’s reticence to

regulate greenhouse gases was found to contribute to Massachusetts’ envidognment

injuries, so too does the Government’'s reticence to protect the border contribute tc

Arizona’s injuries by allowing the growing flood of illegal immigration to spill into

the

state. See EPA 549 U.S. at 524. Furthermore, the Government has undermined

Arizona’s own efforts to address these harms by bringing legal action to enjoi
1070. For these reasons, Arizona’s injuries arising from illegal immigration can

be traced to the Government’s conduct.

D. Arizona’s Injuries Are Redressable

nh S.B.
fairly

Arizona’s injuries are capable of being redressed by (1) requiring the

Government to reimburse Arizona for the expense of incarcerating criminal aliens as

expressly required by 8 U.S.€81231(i) and (ii) and (2) requiring the Government
implement immigratiorenforcement policieand complete construction of the latar
fenceasmandated by Congress.

A favorable decision in this case would require the Government to und
effective enforcement activity along the border and would inevitably reduce the fl
illegal immigration into Arizona. Although the border fence and increased enforc

may not completely eliminate illegal immigration, the reduction would providg

to

brtake
ow of
ement

a




© 00 N O o b~ W N P

N NN NN NN NDNNR R R B B B R R R
0o N o oo A WN P O O 0N OO d WON B+ O

significant step toward reducing the damage to Arizona trust land, relieve residen

Is fron

danger and fear, and replenish at least some of the resources diverted to compensate

the Government’s inaction. This is sufficient to establish the redressability requitement

of the standing analysisEPA 549 U.S. at 526 (notinthat “[a] reduction in domesti¢

emissions would slow the pace of global emissions increases, no matter what happer

elsewhere”);see alsoAm. Elec. Power Cp.582 F.3d at 347 (*A party need or
demonstrate that it would receive ‘at least some’ relief to establiskssadbility.”).

And, just as the Supreme Court attached “considerable significance” to the

y

EPA’s

agreement with th@resident to address the issue of climate change, this Court should

give similar weight to the Congressional goal of drastically reducing illegal immigtation

that is manifested in federal statutes such as the Secure Fence Act of 2006, Pulb. L. N

109-367, 120 Stat. 2638 (200@he “Secure Fence ActandSCAAP. Thus, Arizong

has established standing to assert its Counterclaims.

II. Arizona’s Claims Are Not Barred by Collateral Estoppel

The Government argues that Counts I, Ill, and V of Arizona’s Counterclain
barred by collateral estoppel. However, changes to the legal and factual underg
of the mid1990s litigation render collateral estoppel inapplicable. In addition, this
involves constitutional claims falling within thieloser exception to the doctrine
collateral estoppel.

In 1994, Arizona filed suit against the Government seeking a judicial resol

of what was then a much different and less severe illegal alien cfises.Government

successfully resisted that suit on the basis that the issue was not one for the ¢
decide but one that had to be resolved in the political arénaona v. United States
104 F.3d 1095 (9th Cir. 1997¢ert. denied522 U.S. 806 (199. SinceArizona filed
its complaint in1994, howeverCongress has enacted various laws designed to ag
these problems, buthe Government hadailed to enforce themwhich has only

increasedthe severity of the illegal immigratioproblems including significant drug
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and human smuggling activitiesSee e.g, Countercl. 11353, 110138. In effectthe
Government has precluded the possibility of a political resolution thriougteen yeas
of inaction, thus opening the constitutional door for Arizona to take action to so
problems.

Frustrated by thé&overnment’'s inaction ro resolving the increasingly seve
illegal alien crisis, Arizona enactedBS 1070. In response, the Governnienitiated
this litigation, which allowed Arizon& seek the redress set forth in@sunterclaims
Despite having hailed Arizona into court over this very same crisis, and w
abandoning its attack on Arizona’s dwdpacted legislation, the Government now sq

to simultaneously hide behind the “political question” doctrine.

A. Changed Facts and Circumstances Prevent Collateral Estoppel

Collateral estoppel extends only to contexts in which “the controlling facts
applicable legal rules remainnchanged.” Commi v. Sunnen 333 U.S. 591, 60
(1948). TheSupremeCourt hasobservedhat “changes in facts essential to a judgn
will render collateral estoppel inapplicable in a subsequent action raising the
issues. Montana v. United Stated40 U.S. 147, 158 (1979). The Ninth Circuit |
recognized a thremquiry test for applying collateral estoppel: “(1) whether the is
presented are in substance the same in the present and prior litigation; (2)
controlling facts or legal principles have changed significantly since the prior judg
and (3) whether ‘other special circumstances warrant an exception to the normal
preclusion.” Richey v. IRS9 F.3d 1407, 1410 (9th Cir. 1993) (quotikpntang 440
U.S. at 155).

Here, controlling factsand legal pringples have sufficiently changed sing
Arizonav. United Statesvas decided.lllegal immigration has exponentially increas
since the midl990s, with a corresponding increase in its impact on ArizoSag
generallyCourtercl. 1 116138. In 2006, the House Committee on Homeland Sed

concluded that immediate action was required to enhance security on the So
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border. Id. 1 3943. Congress has passed significant legislation intended to sec
Southwesternborder and to encourage cooperation between federal immig
officials and state law enforcement, including some of the statutes under

Arizona’s Counterclaims arisdd. 11 5657, 5863. Importantly,Counts | and IV of thg
Counterclaim are basemh statutes enacted aft&rizona v. United Statesas filed ang
obviously were not a basis for Arizona’s claims in that case. Count | is based on

enacted in 2006 and 2008. Count IV seeks a declaration of the Govern
obligations under SCAAP’s 2006 amendment3he “factual stasis” required fq
collateral estoppedimply is not present herddontang 440 U.S. at 158 Accordingly,
Arizona’s Counterclaims are not “in substance the same” as the legal claims rz

Arizona v. United Stateandthe Government’s motiomustbe denied.

B. Arizona’s Constitutional Questions Should Be Resolved on Their Merits

In this matter, “other special circumstances warrant an exception to the 1
rules of preclusion.” Montang 440 U.S. at 155. The Court should na$nass
Arizona’s Counterclaimdo resolve this matter througta political determinatich
where, as herethe Governmenhas expressly adopted a policy to achieve amr
through inaction. Countercl. 11 102, 214.

Another longstanding exception to collateral estoppel is khaser exception:
“Where. . . a court in deciding a case has enunciated a rule of law, the partig
subsequent action upon a different demand are not estopped from insisting that
Is otherwise, merely because the parties are the same in bothi cilkeser v. United
States 266 U.S. 236, 242 (1924)The Supreme Courexpressed concern with ti
constitutional stasis imposed by preclusioMiontana

Of possible relevance is the exception which obtains for ‘unmixed

guestions of law’ in successive actions involving substantially unrelated

claims. . . . This exception is of particular importance in constitutional
adjudication. Unreflective invocation of collateral estoppel against parties
with an ongoing interest in constitutional issues could freeze doctrine in

areas of the law where responsiveness to changing patterns of conduct ¢
social maes is critical.
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440 U.S. at 16263 (citingMoser, 266 U.S. 8242). Thus, collateral estoppel does

preclude the Counterclainis.

lll.  The Government's Arguments for Dismissal of the Individual Counts of the

Counterclaims Are Unavailing
The Government’s arguments that each of the CountercléimesCounts muis

be dismissed under Fed. R. Civ. P. 12(b#@unpersuasive.

A. Count | Is Reviewable under the Administrative Rocedure Act

The Government asserts that Count | must be dismissed as unreviewable
the claims “improperly seek to compel agency action which is either not require
committed to the sole discretion and expertise of the agemtgwever,Count lasserts
that the Government (1) has not taken all necessary and appropriate actions to
and maintain “operational control,” (2) failed to construct 700 miles of border fer
and (3) failed to comply with explicit timeframes. Countercl. § 152, 154. The;
claims of required agency action “unlawfully withheld or unreasonably delayed,” \
are reviewable under 5 U.S.C. § 706(1). Count | also raises claims that agency
have been taken which atiater alia, “arbitrary, capricious, an abuse of discretion
otherwise not in accordance with law” under 5 U.S.C. § 706(2)(A). Countercl. {9
156. Both aspects of Count | are reviewable by f@murt under the Administrativg

Procedure Act (the “APA").

1. Review of Count | Is Not Barred by Commitment to Agency Discretion
The Gvernment asserts thatont | is unreviewable because it challengey

determination that is committed to agency discretion by law. However, (

® The Government relegates to a footnote its argumeniQbants 1, 11l and V of the
Counterclaim also are barred by res judicata because the issues could have beer
Arizona v. United States Mot. at 6 n.2. For the reasons previously discussec
Government is incorrect in its argument that the distinct claims and issues ra
Arizona in Counts Il, Il and V are barred by res judicata.
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frequently review the discretionary acts of agencies for “abuse of discretion,” ar
phrase within the APA would beneaninglessif discretionary acts were entire
insulated from reviewAccordingly, ‘{the Supreme Court has held that this provig
applies only where ‘the statute is drawn so that a court would have no mea
standard against which to judge the agém@xercise of discretion.’ Spencer Enters
Inc. v. United States345 F.3d 683, 688 (9th Cir. 2003) (quotidgckler v. Chaneyl70
U.S. 821, 830(1985)). Rather, “[e]Jven where statutory language grants an a
‘unfettered discretion,” [the agency’s] decision may nonetheless be review
regulations or agency practice provide a ‘meaningful standard’ by which th[e] cou
review its exercise of discretion.”|d. (citation omittegl In its argument, th
Government conflates discretion as to the means of carrying out certain acts

discretion to not carry out those acts at all.
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vith the

The Government alsancorrectly argues that review is precluded because

“Congress has allocated a lump sum appropriation for ‘customs and border prg

fencing, infrastructure, and technology.” ” Mot. at 24. The Government relies
Lincan v. Vigil, where the Supreme Court held that APA review is unavailable
“Congress merely appropriates Itsym amounts without statutorily restricting wi

can be done with those funds.” 508 U.S. 182, 192 (1993). This reliance is mig

tectior

upon
vhere
nat

placec

because the funding allocated to “Customs and Border Protection Fencing,

Infrastructure, and Technology” is not a lursm gpropriation of the type described
Lincoln. Lincoln involved a legal challenge to the cancellation of a pilot progran
handicapped Indian children where “thppropriaibns Acts for the relevant period (
not somuch as mention the Prograamd both the Snyder Act and the Improvement
likewise spealabout Indian health only in general terindd. at 193194. By contrast
the verystatutory requirements challengedCount | were specifically created lhe
Appropriations Act of 2008, Pub. L. No. 1-P&1, Stat. 209®@1 (Dec. 26, 2007{the
“2008 Appropriations Act”) Countercl. 1Y 5®6. The 2008 Appropriation

Act “authorized theappropriation of all sums necessary to carry out this requirel
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and provided that such funds were to remain available until expenGedritercl.
56. Similarly, the @partment of Homeland Securiyppropriations Act, 2010, Pub. |
No. 11183 (Oct. 28, 2009)the “2010 Appropriations Act”) provides funding
$800,000,000 specifically for “a program to establish and maintain a security
along the borders of the United States, of fencing and vehicle barriers where prag
and of other forms of tactical infrastructure and technology.” The Act then specifi
the security barrier program must include eleven specific elements regarding ref

accounting, and planningld. Finally, the Act provides withholds specific funding

DHS fails to complywith a requirement of 8 U.S.C. § 1103 note (whtdre Secure

Fence Actand 2008 Appropriations Actare codified) DHS has received an

of
harrier
ticable
2s that
porting
if

d

mismanaged these specific appropriatiof®r example, DHS received over $800

million in specific appropriations for SBétthat the Secretary unilaterally froafter
numerous reports of DH$hismanagement of the appropriatiortSountercl.{ 85-87.
Here, Congress has clearlgircumscribe[d]agency discretion to allocate resourceg
putting restrictionsin the operative statutgsLincoln, 505 U.S. at 193, permittin

judicial review of Count I.

2. Agency Action k Required under 8706(1) and Can Be Ordered by this Court
The Governmenarguesthat courts can only review agency inactiora gtatute
requres discrete actgelying uponNorton v. Southern Utah Wilderness Allianéd2
U.S. 55 (2004) (hereaft8UWA. The Government mischaracteriZ&dWAs impact
on this case. The Secure Fenget, the AppropriationsAct of 2008 and theg
Appropriations Act of 2010 set forth discrete, required actions for DHS. Counte
50-57. Because these actions have been unlawfully withheld or unreasonably d

this Court has the authority to grant the relief that Arizona seeks.

a. The Congressional Acts at Issue Require Discrete Actions

The 2008Appropriations Actrequires the Secretary to construct at least
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miles of reinforced fencing along the Southwest border. Countercl. § 55. TH
further requires the installation of additional physical barriers, roads, lighting, cat
and sensors to gain operational control of the Southwest bortter. The 2010
Appropriations Act requires DHS to create a plan “for a program to establis
maintain a security barrier along the borders of the United Stdté=cing and vehiclg
barriers where practicable . . .” again with an eye towards “obtaining operational (
of the entire border of the United States.” These are discrete actions th

Government is required to perform under Congressional acts.

b. Compliance with the Secure Fence Act an@ther Congressional ActsHas Been
Unlawfully Withheld and/or Unreasonably Delayed

The APAdemands that a reviewing coughall . . . compel action unlawfull
withheld or unreasonably delayed.” 5 U.S.C. § 706(1) (emphasis added). The S
Court has madg clear that when a statute uses the word “shall,” Congress has im
a mandatory duty upon the subject of the comm&w®k United States v. Monsam@1
U.S. 600, 607 (1989).

The Tenth Circuit has explained the distinction between actions “unreasg
delayed” and “unlawfully withheld” under 8§ 706(1):

[W]hen an agency is required to acg¢ither by organic statute or by the APA

— within an expeditious, prompt, or reasonable time, § 706 leaves in the col

the discretion to decide whether agency delay is unreasonable. Howe

when Congress by organic statute sets a specific deadline for agency act
neither the agen_c%/ nor any court has discretion. The agency must act by
deadline. If it withholds such timely action, a reviewing court must compg
the action unlawfully withheld.

Forest Guardians v. Babbjti 74 F.3d 1178, 1190 (10th Cir. 1998).

Here,Congress has given the Government clear deadlingedaonstruction of
fencing andthe achievement of operational control. Within eighteen months of
Secure Fence Act's passage, the Secretary of Homeland Security was require(
take all actions necessary and appropriate to achieve and maintain operational ¢

the border; and?) install physical infrastructure enhancements to facilitate access
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border by CBP.SeeSecure Fence Acg 2(a). These deadlines have passed; actig

now “unlawfully withheld” and this Court must order the Government to take action.

c. This Court Can Order DHS to Take Action within Its Discretion
“[W]hen an agency is compelled by law to act within a certain time periog

the manner of its action is left to the agency’s discretion, a court can compel the

to act, but has no power to specify what the action must B&IWA 542 U.S. at 65.

Arizona seeksinter alia, that this Court order DHS to take action to achieve operat
control over the border and to complete 700 miles of fencing.

This remedy- an order to take action,itlvout specific directions ohow to act
Is in keeping with the history of mandamus, the predecessor to APA reviethel
Supreme Court acknowledged3tUWA See idat 63. The Supreme Court has awar
precisely this sort of reliefSeee.g, ICC v. U.S. ex rel. Humboldt Steamship G224
U.S. 474, 4885 (1912) (holding that mandamus “may be issued to direct

performance of a ministerial act, but not to control discretion” and ordering the IQ

take jurisdiction, [but] not in what manner to exercise itJ)S. ex rel. Dunlap v. Bla¢
128 U.S. 40, 481888) (explaining that mandamus may be issued when an exe(
officer refuses to act, even when those actions involve the exercise of disctetion).

Arizona does not merely seek compliance withbtaad statutory objective
Rather, Arizona seeks a declaration that the Secretary must build 700 miles of
and take action to achieve “operational control” of the area, which is clearly defi
objective terms by the Secure Fence Act and provides a judicially manageable S
for compliance. Both of these actions have adequate “specificity” to support relie

this Court.

* Further support for the availability of this type of relief is found in the 1947 Attg
General’s Manual on the APA, which tB&JWACourt cites with approvalSUWA 542
U.S. at 6364 (noting the Manual as “a document whose reasoning we have ofter

nis

1, but

agenc

ional
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ded

the
C “to

\

cutive
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fencin
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f from

rney

founc

persuasive”). The Manual states that “a court may require an a}'glency to take action upc

a matter, without directing how it shall act.” U.S. Dep'’t of Jus

re _ rney General’
Manual on the Administrative Procedure Act 108 (1947).
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3. DHS Has Taken Actions That Are Reviewable under § 706(2)
Count | furtherallegesthat the Government has taken agency actions in viol
of 5 U.S.C. § 706(2), which provides as follows:

The reviewing court shall . . . hold unlawful and set aside agency actign,

findings, and conclusions found to be: (A) arbitrary, capricious, an abuse

discretion, or otherwise not in accordance with law; (B) contrary tg

constitutional right, power, privilege, or immunity; (C) in excess of statutor
jurisdiction, authority, or limitations, or short of statutory right . . . .

The Counterclaim enumerates numerous speeiftions taken by DHS and by t

Secretary of HomelandeSurity which arearbitrary, capricious, an abuse of discreti

contrary to law, and short of statutory right in violation of 8 706@geCountercl.

155 The Secretary of Homeland Security unilaterally froze funding of thee$

ation

of

KO

on,

Bl

program.ld. § 86. DHS cancelled the Siitprogram.Id. § 87. DHS reduced the 700-

mile requirement imposed by ti2008 Appropriabns Actto a “target” of 661 miles.

Id. 1 88. DHS has chosen to monitor “effective control” rather than “operational

control” as mandated by tt#ecure Fence Actld. 1 89. DHS has not followed its own

rules with respect to the Southwest border regidny 156. DHS has adopted a pol
of “defense in depth” with respect to illegal entries that is not in keeping
Congressional intent of detecting and preventing illegal erdtige point of entry.ld.
1 131. Count | thus states claims which are reviewable undéfRAe and for which

relief can be granted under 8 706(2).

4. Review is Available for Changes in Agency Policy or Regulations

The Supreme Court has held that modifications of4stagding agency policy or

regulation are subject to scrutiny under the APA:

A ‘settled course of behavior embodies the agesnicyormed judgmenthat,
by pursuing that course, it will carry out the policies committed to it by
Congress. There is, then, at least a presumption that those policies will
carried out best if the settled rule is adhered tAccordingly, an agency
changing its courséy rescinding a rule is obligated to supply a reasone
analysis for the change beyond that which may be required when an age
does not act in the first instance.

Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins,, @63 U.S. 29, 412 (1983)
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(citation omitted). This gives rise to a narrow review of whether the agenc
“examine[d] the relevant data and articulate[d] a satisfactory explanation for its
including ‘a rational connection between the facts found and the choice malde .at
43 (quotingBurlington Truck Lines v. United Staj&&¥1 U.S. 156 (1962)).

The Government has changed its settled behavior her2007, the Governme

recognized a Congressional mandate to achieve operational control and the nec

y has

action

nt

essity

doing so. Countercl. 1 &2. Secretary Napolitano reversed DHS’ commitment to

SBInet and cancelled the programid. 1 8387. DHS abandoned the statutori

ly

mandated standard of “operational control” as the measure of border security, choosin

instead to track aubjective determination déffective control.” Id. § 89. For each of

these changes in course, the Government must provide a reasoned analysis for r

this Court—which it has not done.

B. Count Il Does Not Raise a Nonjusticiable Political Question

bview

Since the late 19th century, the United States has restricted immigration into this

country. Unsanctioned entry into the United States is a crime, 8 U.S.C. § 1325, anc

those who have entered unlawfully are subject to deportagidhS.C. 88 12271228.

However, despite these legal restrictiorzs substantial number of persons h

succeeded in unlawfully entering and remaining in ArizoBaeCountercl. Y 35, 98

111417. Arizona enacted S.B. 1070 in an effort to address the burden thataliega

ave

impose orthe State.By inter alia filing suit to enjoin S.B. 1070, the Government has

waived any claim that the issue is nonjusticiable. Even without waiver, Count Il
Counterclaims satisfies tlgakerformulations for justiciability. Accordingly, Arizon

has stated a valid claim for relief under Article 1V, 8 4 of the Constitution.

1. Application of the Political Question Doctrine Would Be Unjust
Here, the Government desires its affirmative claims against Arizona

justiciable but asserts that Arizona’'s claims are nonjusticiable. The Gover
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improperly attempts to use the political question issue as both a sword and a

These abuses of the political question doctrine, combined with fourteen years of |

shielc

nactior

with respect tdArizona’s concerns, constitutewaiver by the Government of any claim

it may have had that these are political questions. “Thus, when the circumstance

require, estoppel should be permitted even when the government conduct complained

was in the form of inaction or silence.” David K. Thompson, NBtgjitable Estoppe
of the Governmen?79 Colum. L. Rev. 551, 562 (1979) (citations omitted).

In addition, the Government made a conscious decision to leave the ex
arena and enter the judicial aremad in doing so waived any separation of pov
argumenthat it may have had. To allow it the benefit of both arenas would be tg
due process and fundamental fairness to ArizoBguitable estoppel principlesso
prevent the Governmerfitom seekilg dismissal ofArizonds Counterclaims, becau
the Government affirmatively sought judicial intervention and themsented to

judicial resolution of these issues.

2. Earlier Cases Interpreting the Invasion Clause Are Distinguishable
Despite the judicial deference given to the executive and legislative brang
connection with immigration matters, a “unique coalescing of factassy makes thig

case sufficiently different from prior immigration cadés warrant a more seching

judicial scrutiny of Arizona’Counterclaims.Fiallo v. Bell, 430 U.S. 787, 793 (1977).

Although several cases have held claims similar to those in the Counterclai
nonjusticiable political questions, none of those cases involved a suit by the Gove

against the state.

3. Review of Count Il Is Not Barred byBaker v. Carr

Arizona alleges in Count Il of the Counterclaim that the Government has fa

> See e.g, Arizona v. United Stated04 F.3d 1095 (9th Cir. 19973ert. denied 522
U.S. 806 (1997)and California v. United Statesl04 F.3d 1086 (9th Cir. 1997}ert.
denied 522 U.S. 806 (1997).
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protect it from invasion and domestic violence. The Government asserts that C

must be dismissed as a nonjusticiable political question because it runs afoul

“formulations” recognized by the Supreme CourBiker v. Cary 369 U.S. 186 (1962).

Mot. at 310. However, the glitical question doctrine does not allow courts to a\
deciding cases merely because they have “political overtones or questions the

categorize agpolitical,

courts should make lightly.”El-Shifa Pharm.Indus. Co. v. United States378 F.3d

and “[tlhe decision that guestionis nonjusticiable is not on

1346, 136 Fed.Cir. 2004) Indeed, it is with increasing rarity that a case is dismi
on political question groundsSeeln re Agent Orange Prod. Liab. Litig373 F.Supp.

2d 7, 6569 (E.D.N.Y. 2005) (citing academic authority regarding tlogiestionable

utility of the doctrineand the scant case law applying thactrine successfully sinc

Baken. The Supreme Court did not even mentiondbetrinein its historic decision of

Bush v. Gore531 U.S. 98 (2000) This omissionhas led some ta@uestion thg
doctrine’s continuing vitality. See Erwin Chemerinsky,Bush v. Gore Was N
Justiciable,76 Notre Dame LRev. 1093 (2001); Lawrence TribEROG v. HSUB an
its Disguises: Freeing Bush v. Gore from its Hall of Mirrot45 Harv. L.Rev. 170,
276-87 (2001).

Arizona respectfully submits thatBakerdetermination is not necessary beca
the Government has waived any claim or is estopped from assbdinipese issuese
nonjusticiable political questions because it brougit against Arizona. Heever,

even undea Bakeranalysis, Arizona’s Invasion Clause claims are justiciable.

a. Count Il Satisfies the FirstBaker Formulation
The Government first argues that Count Il runs afoul of tinst Baker

formulation: “a textually demonstrable commitment of the issue to a coordinate p¢

ount ||

of the
oid
y migl

e

ssed

D

Dt

use

plitical

department.”Baker, 369 U.S. at 217However, the Supreme Court has been hesitant to

conclude that unlawful immigration is wholly committed to the federal governmse

the exclusion of judicial review. IRlyler v. Doe the Court declared that:
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[A]lthough the State has no direct interest in controlling entry into thi

country, that interest being one reserved by the Constitution to the Federal

Government, unchecked unlawful migration might impair the State
eawnomy generally, or the Staseability to provide some important service.
Despite the exclusive federal control of this Natsomorders, we cannot

conclude that the States are without any power to deter the influx of persons
entering the United States against federal law, and whose numbers might have

a discernible impact on traditional state concerns.

457 U.S. 202, 229 n.23 (1982) (citation omitted). Furthermore, Article 1V, § 4 of the

Constitution provide®nly that “the United States . . . shall protect . . . .” Thus
constitutional requirement to protect the States is not specifically committed
legislative, executive, or judicial branciCompareU.S. Const. art. |, 8 8 (“Congre
shall have the power . . . to establish a uniform rule of naturalization . . .”); U.S.
art I, 8 10 (“No State shall, without the Consent of Congress . . . engage in War
actually invaded, or in such imminent Danger as will not admit of delay.”). Unlike
other immigration and invasiorrelated constitutional provisions, Article 1V, § 4 dq

not specify commitment to a particular branch of the federal government.

b. Count Il Satisfies the Secondaker Formulation

The Government alsa@rgues that Count Il runs afoul of tlsmcondBaker
formulation “a lack of judicially discoverable and manageable standards for res
it.” Baker 369 U.S. at 217. Arizona has addressed this factor by reference to
guantifiable, discoverable, and manageable standag#® e.g, Countercl. 1 452,

153 157. “Operational control” is the definition of adequate protection adopt

, the
to the
Ss
Const.
unles
these

DES

plving

specifi

ed by

Congress in Section 2(a) of the Secure Fence Act. “Effective control” is the definition of

adequate protection tracked by the Executive Branch. Either definition prow

discoverable and manageable standard.”

c. Count Il Satisfies the Third Baker Formulation
The Government argues that Count Il runs afoul ofthirel Baker formulation;

“the impossibility of deciding without an initial policy determination of a kincudiefor

20
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nonjudicial discretiori Baker 369 U.S. at 217. Count Il requires no s

uch

determination. Rather, the determinations requested of the Court are whether th

Government has an obligation to protect Arizona and whether the Government |
that requirement by obtaining and maintaining control. Congress has provide
necessary initial policy determination of the Government’s obligations through
findings, reports, and legislation. Countercl8f. Even DHSoncedeshatit hasonly
40% of the Tucson sector of thSouthwestern border undéieffective control.”

Countercl.  91.

d. Count Il Satisfies the FourthBaker Formulation

Finally, the Government argues that Count Il runs afoul offtheth Baker
formulation: “the impossibilityof a court’s undertaking independent resolution witl
expressing lack of the respect due coordinate branches of the govetniBaker, 369
U.S. at 217. The constitutional obligation to protect Arizona is not solely entrug
any particular branch of the federal governmeet supraat 19 There is no lack @
respect in the judiciary interpreting whether the Executive Branch has complig
constitutional and statutory mandates. In addition, the requested relief pern
Government to use its expertise and make ultimate decisiom®w to discharge if
obligations under Article 1V, 8 4. Thus, this requested relief gives the “respect g

the Executive Branch.

4. The Government Has Failed to Protect Arizona

In California, 104 F.3d at 1091, the Ninth Circuit held that it could not deter
that the U.S. had been invaded when the political branches had not made
determination.Congress hasn effect,recognizedhat the Government has failed in
duties to protect Arizona, through findings, reports, and legislation, and recogniz
credible threat that exists at the Arizona border. CountefcB9¥2, 164. Former

Arizona Governor Janet Napolitano declared a state of emergehdy 8.
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Moreower, aproper reading of thénvasion Clause does not require an “ac
invasion,” a phrase that appears in Article I, § 10 of the Constitbtibmot in Article
IV, 8 4. Nor does the actual language of the Article IV, &duirethat the federa
goverrment shall protect the states only “after” an invasion and domestic violencs
occurred Rather, the Government’'s duty operates prospectively to safeguard thg

against thecredible and loomingthreats ofinvasion and domestic violenedhreats

rual

|
2 have

e State

currently posed by armed cartels, border bandits, and terrorists. Defining the

Government’s duty to protect the States in this fashion embraces the modern eq

to a military invasion from a foreign political entity — direct armed conflict with crim

uivalel

inal

terroristorganizations.The situation on the Arizona border presents this modern threat

of “invasion and domestic violence.” U.S. Const. art. IV, § 4. Paramilitary b
organized criminal enterprises, and individuals with ties to terrorist orgemg;
threaten Arizona. Countercl. § 170. Armed cartels and illegal aliens are pre
Arizona, wherethey threaterlaw enforcement officers anldave killed border patro
agents. Id. 1 129. These groups have been found by Congress to require “irta
action” to stem the possibility of “terrorist infiltration” and “represent[] a real thre

America’s national security.1d. I 39-41.

C. Count Il Is Reviewable under the APA

The Government asserts that Arizona’s claims fail because immig
erforcement is wholly committed to the discretion of theecutive Banch and non
enforcement desions cannot be reviewed. The Government further asserts
Arizona cannot show the Government has abdicated its enforcement respons
Both of thesecontentions are unpersuasive. Rather, Count Il raises colorable clai
relief from injuries caused by the Government’s adoption of a consistent policy

enforce immigration laws.
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1. Review of @unt Il Is Not Barred by Commitment to Agency Discretion

Courtsreview the discretionary acts of agencies for an “abuse of disctetfm|

set forth in Partll.A.1, supraat 11 discretiomry actsareinsulated from reviewonly
wherethe statute is drawn so that a court would have no meaningful standard
which to judge the agency's exercise of discretioBpencer Enters345 F.3dat 688
(citation omitted).

The Government'sargumentthat enforcement has been fully committed
agency discretion iparticularyy unpersuasive as to the deliberate -eaforcement o

the federal immigration laws.The Government has repeatedly asserted that cu

Executive Banch policies, practices, and priorities operate to preempt S.B. DMEtQ.

the Governmentalso asserts that the same policies, practices, and prioritie
discretionary actions insulated from any inquiry by the judiciary. The &ameutive

Branch decision cannot serve as both sword and shield.

2. Review Is Available for Changes inAgencyPolicy or Regulations
The Supreme Court has held that modifications ofstagding agency policy d
regulation are subject to scrutiny under the APA:
A ‘settled course of behavior embodies the agenc?_/'s_ informed judgment th
by pursuing that course, it will carry out the policies committed to it by
Congress. There is, then, at least a presumption that those policies will
carried out best if the settled rule is adhered to.” Accordingly, an agen
changing its course by rescinding a rule is obligated to suppéasaome
analysis for the change beyond that which may be required when an age
does not act in the first instance.
Motor Vehicle Mfrs. Ass)n463 U.S.at 4142 (citation omitted). This gives rise to
narrow review of whether the agency has “examine[d] the relevant data and articy
a satisfactory explanation for its action including ‘a rational connection betwesq
facts found and the choice madeld” at 43 (quotindBurlington 371 U.S. at 168).
This is precisely the case here. The Government has taken the positi
Arizona’s inquiries pursuant to 8 U.S.C. 88 1373 and 1644 will not be hor

Countercl. § 98, which is both inconsistent with the statutory mandate and

23

agains

to
i

rrent

5 are

Dr

at,

T~

CY
ncy

a
ilate[d

n the

pbn tha
ored,
DHS’




© 00 N O o b~ W N P

N NN NN NN NDNNR R R B B B R R R
0o N o oo A WN P O O 0N OO d WON B+ O

previously settled course of behavior. Moreoviee, J.S. Citizaship and Immigratiof

Services ‘USCIS”) seeksto implementa radical shift in immigration policy b

enabling aliens to remain in the United States despitecaompliance with the

Immigration and Naturalization Act. Countercl. § 103. These and other, similar
in agency policy with respect to immigration prioritiesshifts associated with th
Executive Branch'sefforts to achieve “meaningful immigration reform abg

legislative action” (Countercl. § 102) — are subject to judicial review.

3. Review Is Available for Patterns of Non-Enforcement of Clear Statutory
Language
Agency nonraction can be reviewed where “an agency engages in a patt
nonenforcement of clear statutory languagédéckler v. Chaney470 U.S. 821, 83
(1985) (Brennan, J., concurring). “A consistent failure to [take action] is a derelict]
duty reviewable in the courts.Adams v. Richardso®80 F.2d 1159, 1163 (D.C. C
1973). 8 U.S.C. § 1227 provides for the deportation of certain aliens unlawfully g

—

y

D

shifts
e

ent

ern of
D
jon of
r.

resent

in the United States. This statute does not limit deportation to those aliens who havi

committed aggravated or violent criminal offenses. However, the Governme
adopted a policy of amnesty for aliens who have not committed aggravated or
offenses within the United States, and has otherwise refused to enforce th
Countercl. { 34-35, 97. This constitutes “a pattern of nonenforcement of clear stat
language,”Chaney 470 U.S. at 839, for which judicial review of agency -aation is

available.

4. The Government’s Policies fe a Clear Abdication of Statutory Responsibilities

The Government does not deny that review of-aoforcement decisions

Nt has
violen

INA

D

utory

IS

available under the Ninth Circuit's exception for cases where an agency has adopted

general policy so extreme as to abdicate its statutory responsibilities. HoweV

Government asserts that this exception “is plainly inapplicable here.” Mot. at 17.
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Government further asserts that Arizona’s Counterclaim does not specifically ig
any poicy of abdication. Mot. at 18. These assertions are incorrect.

Arizona’s Counterclaimscontain numerous examples of agency policies
extreme that they would qualify as the abdication of statutory responsibility
Government, and these examples are presented exactly as such. The Cous|
assertthat the Government has “adopted policies with respect to enforcement
federal immigration laws that are so extreme that they amount to an abdication o
and the DOJ’s statutory responsibilitiesCountercl.f 180. The Counterclaims th
list sevenspecific allegations of the Government’s actions constituting such abdig
including thatthe Government has abdicated its responsibility to deport illegal §
who have not committed aggravated offengkatthe Governmenhas abdicated it
responsibility to provide information under 8 U.S.C. 88 1373 and 1644; and that
abdicated its responsibility to address sanctuary policies in violation of 8 U.S.C. §
and 1644.1d. § 181. Takingall seven of these allegations as t(as requiredy Fed.

R. Civ. P. 12(b)), Arizona has stated a claim for which relief can be granted.

D. Count IV Is Reviewable under the APA and the Declaratory Judgment Act
The Government asserts that Count IV is unreviewable because the distn
of funds under SCAAP is entrusted to the Government's discretion and there
judicially manageable standards to review the allocation. This is not cq
Furthermore, the Government misconstrues Count IV as being exclusively dire
review of agency actions under tAPA. This also is not correct; Arizona has requef
declaratory relief establishing the rights, duties, and obligations of Arizona ar

Government under SCAAP, and the Court has the power to grant such relief.

1. Review of Count IV Is Not Barred by Commitment to Agency Discretion
The Gwernment asserts that no portion @bunt IV is reviewable because

challenges a determination that is committed to agency discretion by Asnaset forth
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in Part 1llLA.1, supra at 11, “[eJven where statutory language grants an agg
‘unfettered discretion,” [the agency’s] decision may nonetheless be review
regulations or agency practice provide a ‘meaningful standard’ by which th[e] cou
review its exercise of discretion.Spencer Enters345 F.3dat 688 (citation omittell
The Department of Justiaeself provides such standards in documents su¢hea010
and 2011 SCAAP Guidelines.

2. Count IV Seeks \alid Relief under the Declaratory Judgment Act

Evenif the Attorney Generals distribution of funds under SCAAP were entirg
insulated from judicial review, as the Government asserts, Aristlahas stated g
claim. The Counterclaims do not merely seek injunctive relief for agency actions
also seek declaratory judgment on the correct statutory interpretation of SCAAP.

28 U.S.C. § 2201(a) provides: “In a case of actual controversy with
jurisdiction, . . . any court of the United States, upon the filing of an appro
pleading, may declare the rights and other legal relations of any interested party
such declaration, whether or not further relief is or could be sought.” Arizona
various declarations and determinations of rights by this Court with respectto 8 U
1231. Arizona seeks a determinatiam to meaning of the “enter into a contraci

arrangement” provisions of 8 U.S.C. § 1231(Qountercl.{ 192(a). Arizona seeks

declaration as to its right to reject SCAAP allocationd. § 192(b). Arizona seek

clarification of the statutory duties of the Attorney General under 8 U
81231(i)(4)(A), such as whether the Attorney General must pay the actual g
incarceration, take aggravated felons into federal incarceration, or initiate exy
deportation proceedings.d. § 192(f). These examples are precisely the king
declaration of “rights or other legal relations” envisioned by 28 U.S.C. § 22(
Because this is inarguably a “case of actual controversy” within the jurisdiction
Court, Arizona has stated a claim for which relief can be granted in Count IV, a

Government’'s Motion must be denied.
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E. Count V States a Valid Claim under the Tenth Amendment

In Count V. Arizona asks this Court tadeclare thatthe Tenth Amendment

prohibits the Government from usingnenforced federal immigration laws an

d

regulationgo prohibit Arizona from taking actions that are consistent with these federal

laws and regulations to protect the State, its millioihacres of State Trust Landand

its citizens from the harms associated with illegal immigratibhe Tenth Amendment

requires this Court to police the outer boundaries of federal power in order to m

the Constitution’s careful balance between the Government and AriZzomsona has

aintain

raised a colorable Tenth Amendment claim under a historically accurate interpretation o

the Tenth AmendmentThe Government is simply incorrect that Arizona’s injurieq§ do

not raise Tenth Amendment concerns.
The Tenth Amendment providesSthe powers not delegated to the United St

by the Constitution, nor prohibited by it to the States, are reserved to the

respectively, or to the people.The Tenth Amendment imposes “limits on Congress

authority to regudte state ctivities.” South Carolina v. Baker485 U.S. 505, 51

ates

State:

D

(1988). The general rule is that “the limits are structural, not substantive,” and that

“States must find their protection from congressional regulation through the national

political process,” not the courtsd.

The Tenth Amendment reflects the importance of state sovereignty and

maintaining the balance of power between federal and state governng&sg<e.g,
United States v. Lopeb14 U.S. 549, 552 (1995) (holding that the “stttmtionally
mandated division of authority [between state and federal goverrjimeagsadopted b
the Framers to ensure protection of our fundamental liberties”). Judicial enforcen
this balance is critical to maintaining it.Given the framework set forth in tk
Constitution, the balance of power in the relationship between the federal gove
and the states should remain static with the proper deference given to state sovs
Seege.g, Alden v. Maine527 U.S. 706714 (1999)(“[O]ur Constitution preserves th

sovereign status of the Stafesin upholding a state mandatory retirement age
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judges which was inconsistent with federal law, the Supreme Cecognized th¢
importance of thidalance of power: “Just as the separation and independence
coordinate branches of the Federal Government serve to prevent the accumul
excessive power in any one branch, a healthy balance of power between the St
the Federal Government will reduce the risk of tyranny and abuseerber front.”
Gregory v. Ashcroft501 U.S. 452, 457-458 (2000).

The Supreme Court has recognized two circumstances in which a stg
challengdederalaction under the Tenth Amendmeriiirst, a state can challen
federal action if there areeftraordinary defects ithe national political procesghat
haveeither: (1) deprived the state “of any right to participate in the national po
process” or (2) singled out a state “in a way that left it politically isolated
powerless.” Id. at 512-13. Second, even if a state had an opportunity to participg
the national political process, federal action violates the Tenth Amendment if it cg
a state or its officers to enforce or carry out federal objecti$e®New York v. Unite(
States 505 U.S.144, 178 (1992) (“Where a federal interest is sufficiently stron
cause Congress to legislate, it must do so directly; it may not constaigt
governments as its agen}s.” In New York for example, the Court struck do\
provisions in the Low.evel Radioactive Waste Policy Amendments Act of 1985
“offer[ed] state governments a ‘choicef either accepting ownership of waste
regulating according to the instructions of Congress” because the Court fout{d]ihg
matter which path # State chooses, it mustléw the direction of Congress.ld. at
176.

¢ See also United States v. Morris@29 U.S. 598, 608 (2000) (striking down a feder
effort to criminalize and regulate gender-motivated violence and emphasizing the
importance of its role in maintaining the balance of power between the branches ¢
government)New York v. United States05 U.S. 144, 187 (1992) (“[T]he Constitutig
.. divides power among sovereigns and among branches of government precisely
we may resist the temptation to concentrate power in one location as an expedien
solution to the crisis of the day.”) (internal quotes and citation omitted).
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1. Arizona Has Alleged Extraordinary Defects n the National Political Procesg
that Have Deprived Arizona of Any Right to Participate.

Under the established national political process, Congress has the powe

I tO Se€

national policy and the Executive Branch has the responsibility for implementirf that
I

policy. Arizona participates in the national political process throug@atsgression
delegates. The federal government has recognized the security and economic
that illegal immigration poses to the nation as a whole and to the individual s

Countercl. 1 41, 882, 196. To address these concerns, Congress has enacted

threat:
states.

detaile

immigration requirements and imposed severe civil and criminal sanctions for viglators.

Congress has also taken numerous steps to ensure that its immigration laws are
through such acts dhke lllegallmmigration Reform and Immigrant Responsibility A
(“IRIRA ™), Countercl. 11 46-48, drthe Secure Fence Add, 11 5654.

The Governmenthowever, has mumvented Congressfforts by failing to
enforce the laws Congress has enacted and seeking to achieve “meaningful imm

reform absent legislative action.Countercl. 1§ 10@3. The Governmens$ refusal tg

enforce the laws Congress has enacted and to follow Congmesdives regarding thie

enforcement of the federal immigration laws constitute extraordinary defects

national political process by “creat[ing] a vacuum in which the objectives and ma
of the federal immigration laws are not being or cannot be achieved.y 211, 214
These extraordinary defects in the national political process have resulted
immigration policy in which the states, including Arizona, have been deprived d

opportunity to participate.

2. Arizona Has Alleged Extraordinary Defects in the National Political Process

that Have Singled Out Arizona Leaving It Politically Isolated and Powerless.
In addition to the extraordinary defects identified above,Gbgernment ha
welcomed efforts from other states to increase their communications with the

government regarding potential immigration violations. When Arizona soug
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increase such communications, however, @owenmentdeclared Arizona efforts to
be a“burden” and immediately acted to prevent Arizona from pursuing its object
Countercl. § 99, 200.The Governmenhas also openly criticized Arizona and
policies both nationally and internationally based]arge part, on misrepresentatid
regarding the effect and purpose oBS1070. These criticisms have created fore
policy concerns that bolstered th®@overnment preemption arguments and ha
inflicted substantial economic harm on Arizona.

In addtion, Arizona has a unique burden as a border state with4®férof the
illegal aliens nationwide entering its bordéatis compounded by the mandate of
Enabling Act(as a condition for becoming a statehold intrust millions of acres @
land. Arizona was treated differently thdheother states because it was the one o}
last stateand the previous allocatisrof public trust land had been squander&ke
Murphy v. State65 Ariz. 338, 351, 181 P.2d 336, 3d847) (explaininghat "[t]he sadg
experience of Congress with the handling by [the twé#mtge previous states that h
been] granted lands, the sale thereof, and the investment of monies derived
disposition of the granted lands, brought about a new policy which found expres
the Enabling Act for New Mexico and Arizona”)This obligation to preserve af
maximize the value o$tatelands on and near the most heavily trafficked illegal g
corridor in the United Statefor the express purpose of public educattomcluding
education of illegal aliens as required by thaeurteenth Amendment — distinguish
Arizona from the other states.

The Government's actions and Arizona’s unique burdave ‘single[d] Arizona]

Ives.
its
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gn

Ve

the

the

ad

from
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nd

lien

es

out in a way that leaves it politically isolated and powerless to protect itself and its

citizens from the harm associated with rampant illegal immigration.” Countercl. |

3. Arizona Has Alleged Action by the Government hat Compels Arizona to Carry
Out the Executive Branch’s Objectives.

The Constitution contemplates that Arizona has a right and obligatiq
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“represent and remain accountable to its own citizeRsititz v. United State$21 U.S.
898, 920 (1997)“It is an essential attribute of the Statetained sovereignty that thg
remain independent and autonomous within their proper sphere of authatitgt 928.
To preserve state sovereignty and the balance of power between state and

governments, the Tenth Amendment prohibits the federal government

“compel[ling] States to implement, by legislationexecutive actionfederal regulatory

programs. ld. at 925 (emphasis added).
In Printz, the Supreme Court reversed a decision of the Ninth Circuit and
that a provision of the Brady Handgun Violence Prevention Act, Pub. 11393107

Stat. 1536 (the “Brady Act”), which requirédtate and local law enforcement officg

to conduct background checks on prospective handgun purchasassinvalid undef

the Tenth Amendment. The Court rejected the argument that the federal gens
could require “state officers to perform discrete, ministerial taskgling no distinction
between control of a state and control of the Hatgents.Id. at 93031. One of thg
primary bases for the Coistconclusion was thdtfb]y forcing state governments
absorb the financial burden of implementing a federal regulatory program, Meml
Congress can take credit for ‘solvingroblems without having to ask their constitug
to pay for the solutions with higher federal taxekl’ at 930.

The judicial balancef power between the states and the Governmedeér the
Tenth Amendmentan also be seen in recent cases concerning Section Il ¢
Defense of Marriage ActDOMA” ), which excludes samgex marriages in its feden
definition of marriageand, thereforemposes on the states’ ability to regulate marri
See e.g, Massachusetts v. Sebelil898 F. Supp. 2d 234, 235, 249 (D. Mass. 2(
(holding that DOMA was an unconstitutional violation of the Tenth Amendy
because it plainly intrudes on a core area of state sovereighéyability to define thg

marital status of its citizen$).

" Although the Tenth Amendment was not invokedttie SupremeCourt’s recent

decision upholding Arizona’s right to mandate the use e¥eHfy to confirm
immigration status and to sanction employers who hire illegal alsseChamber o
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Here, theGovernmenis forcing Arizona to absorb the financial burden of
federal governmeid policies and interfering with Arizorg state sovereignty by
“effectively prohibit[ing] Arizona from exercising its police and other traditional §

powers to address issues of importance to the State and its citizens.” Countercl.

This case is not like the claims @alifornia, 104 F.3dat 1093, which were

premised upon inaction by the federal governmétere, it is theGovernment’saction
in preventing Arizona from taking steps to discourage illegal immigration withi
borders, coupled with its inaction in enforcing the federal immigration, laviasch
compelsArizona toact Those actions, “in combination with Arizdisapreexisting

constitutional duties under the Fourteenth Amendment, compel Arizon

accommodate and provide education, medical care, and other benefits toalilegs|

within its borders.” Countercl. § 202.

CONCLUSION

If amnesty for illegahliensis the desired outcome, there are proper procedul
change the law to reflect that desir&he Governmenthowever,cannotignore the

mandates of federal law amdloptan unspoken policy of amnesty by inaction $ome

subset ofundocument@ immigrants who are preseit the United States illegally.

Furthermore, the Government hatfirmatively sued Arizona for taking action toy to
resolve the economic problems and injury caused by the Government's actio
deliberate inactions. These issues not only require a judicial solution, the Gove
has invoked this Court’s jurisdiction to decide them.

The Government’'s arguments do not justify dismissal of Arizo
Counterclaims at this early stage. Arizona’s allegations, if ultimately proven,

cognizable claims for relief. This Court should deny the Government’s motion.

Commerce v. Whitindh63 U.S. _ (2011), the decision further reflects the importan
state sovereignty and the judicial balance of power between the states 3
GovernmentSee alsoCity of Hazleton, Pa. v. Lozano _S. Ct. _, 2011 W.L. 21752
(2011) (remanded to the Third Circuit for consideration in light ofMéting decision).
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DATED this 13th day of June, 2011.
By s/Michael Tryon

Thomas C. Horne, Attorney General

David R. Cole, Solicitor General

Michael Tryon,Senior Litigation Counsel
Christopher Munns, Assistant Attorney Genel
Evan Hiller, Assistant Attorney General

1275 West Washington Street

Phoenix, Arizona 85007-2926

Attorneys fothe Defendant/Counterclaimant
the State of Arizona

By s/Joseph Sciarrotta, Jr. with permission

Joseph Sciarrotta, Jr.

Office of Governor Janice K. Brewer
1700 W. Washington, 9th Floor
Phoenix, AZ 85007

SNELL & WILMER vLLp.

By s/John J. Bouma with permission

John J. Bouma

Robert A. Henry

Joseph G. Adams

Kelly A. Kszywienski

One Arizona Center

400 E. Van Buren

Phoenix, AZ 85004-2202

Attorneys for Defendant/Counterclaimants
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| hereby certify that on June 13, 2011, | electronically transmitted the foregq
document to the Clerk’s Office using the CM/ECF System for filing and transmitta

Notice of Electronic Filing to the CM/ECF registrants on record in this matter.

Doc. #993371%

CERTIFICATE OF SERVICE

s/Michael Tryon
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