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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Docket No. MDL 09-2119-PHX-JAT

IN RE MORTGAGE ELECTRONIC ORDER
REGISTRATION SYSTEMS (MERS
LITIGATION

THIS DOCUMENT RELATES TO:

CV 10-00630-PHX-JAT (Robinson)
CV 10-01550-PHX-JAT (Bilyea)
CV 10-01547-PHX-JAT St_ejlcg
CV 10-01548-PHX-JATMolina

Pending before the Court are two Motidas Class Certification pursuant to Rul
23 of the Federal Rules of Civil ProcedureeThist motion was filed by Plaintiffs Sally
Robinson-Burke, Rosa Silvas, Nichel DeBaggis, and Thomas Bilyk&Doc. 1913).

The second motion was filed by Plaifgi Milan Stejic and Maria Hernandez

(collectively, “Plaintiffs™). (Doc. 1911 The Court now rules on the Motions.
l. Factual Background

This case originally began as a mulstdrct litigation (“MDL”) centralizing civil
actions related to the formation and @iemm of Mortgage Electronic Registratio
Systems, Inc. and MERSCORMRg. (collectively, “MERS”). (Doc. 1). After claims in

twenty of the assoated cases were dismissed (Dbt70; Doc. 124), the remaining

~ 1 On November 6, 2015, this Court dissed with prejudice Plaintiff DeBaggis
claims against Defendant U.S. Bank NatioAasociation. (Doc. 1978). Additionally,
Plaintiff Debaggis is not a named Plaintiff amy member case. (Dot602 at 8). Thus,
Plaintiffs class certification cannot rest alfegations made by Plaintiff DeBaggis.
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Plaintiffs filed a Consolidatd Amended Complaint (“CAG"on June 4, 2011. (Doc
1424).

The CAC included twelve counts, including allegations of violations of Ariz(
Revised Statute (“A.R.S.”8 33-420 (Count 1); wrongf foreclosure (Count II);
violations of NevadaRevised Statutes § 107.0800o{@ht Ill); violations of Oregon
Revised Statutes (“O.R.S.”) § 86.735 (Db IV); allegationsof aiding and abetting
wrongful foreclosure (Count); aiding and abetting predayolending (Count VI); unjust
enrichment (Count VII); slander of title ¢@nt VIII); violations of O.R.S. § 646.607
(Count IX); and violations of South CarcdirCode of Laws § 3%—-10 (Count X). (Doc.

1424 at 7-57). Additionally, Plaintiffs sougtieclaratory relief (Count XI) and injunctive

relief (Count XllI). (Doc. 1424 at 58-60).

The amended complaint was dismissed otokeEr 3, 2011. (Dacl602). Plaintiffs
appealed dismissal of Court¥I to the Ninth Circuit Cour of Appeals. The Court of
Appeals reversed the dismissal of Couahdl affirmed the dismissal of Counts Il-\fh
re Mortgage Elec. Registration Sys., [nt54 F.3d 772, 786 (91Gir. 2014). Specifically,
the Court of Appeals held that: (1) A.R&33-420 applies to Notices of Trustee Sa
Notices of Substitution of Trtee, and Assignments of @eed of Trust, documents
which Plaintiffs alleged to be fraudulenttime CAC; (2) Plaintiffs’ claims are not time
barred; (3) Plaintiffs have standing to sueder A.R.S. 8§ 33-420; and (4) Plaintiff

pleaded their robosigning claims with suffidigrarticularity to satisfy Federal Rule of

Civil Procedure 8(a)n re Mortgage Elec. Registration Sys., Int54 F.3d at 781-784.
On August 17, 2015, PIdiffs filed motions seeking class certification for tw
classes for the purposef pursuing a statutory damagelaim on behalf of Arizona
property owners arising froldefendants’ violation of A.R.§ 33-420 while conducting
foreclosure proceedings in the State of ArizbiiRoc. 1913 at 1; Doc. 1914 at 1). Th
first motion proposes a class that would beyposed of propertpwners against whom
“IMERS] claimed that it was transferring thenadicial interest under the Deed of Trus

to a new beneficiarglong with the Note and any payments due under the note,
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caused the assignment to beareled.” (Doc. 191&t 1). The second motion proposes
class that would be composed “of ownergedidential property in Arizona who had
Substitution of Trustee and No& of Trustee Sale recordedainst their property . . .

whereby [MERS], purportedly ing as beneficiary, substitute¢he trustee, and cause

the substitution to be recordedDoc. 1914 at 1). Plaintiffeurther allege that documents

related to these mortgage transactions epigsent MERS’s status and authority as
beneficiary, contain false statements regeydassignments, and are robosigned. (D¢
1913 at 3-6; Doc. 1914 at 3-5).
. Mandate on Remand

Within the Ninth Circuit “a court will gemally refuse to reconsider an issue th

has already been decided by the samet@yua higher court in the same casédnzalez

V. Arizona 677 F.3d 383, 390 (9th Cir. 2012).ud) when “the issue in question [was

decided explicitly or by necesgaimplication in the prewus disposition,” there is ng
need to revisit the decisiobnited States v. Thrashet83 F.3d 977, 98@9th Cir. 2007)

(quoting Herrington v. County of Sonomal2 F.3d 901, 904 (9th Cir. 1993)).

Additionally, “when a court isconfronted with issues thdhe remanding court nevef

considered, the ‘mandate requires respecivftat the higher court decided, not for wh
it did not decide.” "Hall v. City of Los Angeless97 F.3d 1059, 1067 (9th Cir. 2012
(quotingUnited States v. Kellingte217 F.3d 1084, B3 (9th Cir. 2000)).

As the dismissal of the CAC explaindtaintiffs’ claims concerning the operatio
of MERS have already been found not to statdaim, either by the Arizona courts or th
Ninth Circuit Court of Appeals. (Doc. 1602 at 5-8). In its opinion, the Court of Apps
did not reverse or even address Plairtiffeims pertaining to MERS’ status as
beneficiary or the validity of MERS assignments. Instead, the Ninth Circuit Cou
Appeals addressed claims of robosignamgd noted specific examples of documer
allegedly fraudulently signed onotarized within the CACIn re Mortgage Elec.
Registration Sys., Inc.754 F.3d at 783-84. The Court of Appeals’ opinion did r
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reference any of Plaintiffs’ other clainos factual assertions from Countd. at 781-84

This omission indicates the Court of Appeals’ intentions concerning the scope

mandate on reman&eeFid. Nat'l Fin., Inc. v. Friedman855 F. Supp. 2d 948, 956 (D.

Ariz. 2012) (holding that “[b]ecause the mandatesilent as to its scope, the court wi

look at the Ninth Circuit’s opiin” to ensure that the considtion of an issue does nat

“impermissibly exeed[] the scope of the mandate”).

Df It

Plaintiffs’ motions for class certificatiocannot be used to resurrect a dismissed

theory. The Court of Appeals’ reversal wasitad to Plaintiffs’ chims of robosigning
and forgery under A.R.S 33-420. Thus, this Court witonsider only those portions o
Plaintiffs’ motions which address these claims.
[I1. ClassCertification Legal Standard

The district courts havéroad discretion to grant adeny class certification.
Bateman v. Am. Multi-Cinema, In623 F.3d 708, 712 {9 Cir. 2010) (citingYamamoto
v. Omiya 564 F.2d 1319, 1325 f® Cir. 1977)). However, th United States Supremd

Court requires that such a determination sthdad made only after the district court has

“engage[d] in a ‘rigorous analysis’ of eaBlule 23(a) factor when determining whether

plaintiffs seeking class certification v& met the requirements of Rule 2Ellis v.
Costco Wholesale Corp657 F.3d 970, 980 (9th Cir. 2011) (citiGen. Tel. Co. of the
Sw. v. Falcon457 U.S. 147, 161 (1982 Under Rule 23, it is the party seeking cla

certification that “bears the bden of showing that each Biule 23(a)’s requirements and

at least one of Rule 23(b)i®quirements” are satisfieduvera v. Salcido294 F.R.D.
516, 520 (D. Ariz. 2013) (citin@ukes v. Wal-Mart, Inc509 F.3d 1168, 1176 (9th Cir
2007), rev’d on other grounds— U.S. ——, 131 S. C2541, 180 L. Ed. 2d 374
(2011)).

Rule 23 has two implicit prequisites that Plaintiffs nsii satisfy for the Court to
grant certification.Clay v. Am. Tobacco Col188 F.R.D. 483, 49 (S.D. Ill. 1999);

? This analysis was complicated by tatfthat Count | of the CAC is 18 pages

and does not break out its various theooltgability on a count by count basis.
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Singleton v. AdickNo. CV 09-486-PHX-JAT2009 WL 3710717, a2 (D. Ariz. Nov.
2, 2009). First, in order to nrdain a class action, the sl must be adequately defined
and clearly ascertainablbeBremaecker v. Sho433 F.2d 733,34 (5th Cir. 1970)see
also Lozano v. AT & T Wireless Ser., 804 F.3d 718 (9th Ci2007) (“The district
court’s failure to analyze the Rule 23(aftfars in determining whether to grant clasgs
certification . . . resulted in its certifyingtheory with no definalel class.”). The class
cannot be overbroad, amorphous, or vagoeat must be susceptible to a precise
definition. Clay, 188 F.R.D. at 490. A class must jpeecisely defined so the Court can
determine who will be bound by the judgmevitHan v. Grandbouche99 F.R.D. 260,
265 (D. Kan. 1983).

Second, the named representativesimioe a member of the clad3ailey v.
Patterson 369 U.S. 31, 32-33 (196Flaintiffs must also provthat their proposed class
meets all of the four requirements of Rule 23(a):

(1) the class is so numerousathjoinder of all members is
impracticable; (2) there are questiamfdaw and fact common to the
class; (3) the claims or defenses of the representative parties are
typical of the claims or defenses of the class; and (4) the
representative parties will fairlynd adequately protect the interests
of the class.
Pulaski & MiddlemanLLC v. Google, InG.802 F.3d 979985 (9th Cir. 2015)quoting
Fed. R. Civ. P. 23(a)).
Finally, Plaintiffs must &o prove that at least omd the following Rule 23(b)

requirements is met:

(1) the prosecution of separate an would create a risk of : (a)
inconsistent or varying adjudications (b) individual adjudications
dispositive of the interests ofhmr members not a party to those
adjudications; (2) the party oppositige class has acted or refused to
act on grounds generally applicablethe class; or (3) the questions

of law or fact common to the members of the class predominate over
any questions affecting only inddual members, and a class action

Is superior to other available methods for the fair and efficient
adjudication of the controversy.

-5-
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Fed. R. Civ. P. 23(b).
V. Discussion
A. Adequately Defined and Clearly Ascertainable
Plaintiffs claim the proposed clasdes each motion woulshumber in excess of
50,000 members, based on a sample of deatsrirom three counsen Arizona. (Doc.
1913 at 7; Doc. 1914 af).7Plaintiffs Sally Robinson-Bug Rosa Silvas and Thoma
Bilyea propose certification of a class defined as:
owners of residential property Arizona who had an Assignment of
Deed of Trust recordedgainst their property between February 21,
2008 and the present whereMERS] claimed that it was
transferring the beneficial interashder the Deed of Trust to a new

beneficiaryalong with the Note and any gpeents due under the
note, and caused the assignment to be recorded.

(Doc. 1913 at 1) (footnote atted). In the proposed ordelaintiffs Sally Robinson-
Burke, Rosa Silvas and Thas Bilyea add that the mose of certification is the

recovery of statutgrdamages arising

from the recording byDefendants . . . of any of the following
documents against any of the classmbers’ propertyin violation

of A.R.S. 8§ 33-420: (1) Assignment of Deed of Trust . . . ; (2)
Substitution of Trustee; (3) Noticef Trustee’s Sale; and/or (4)
Trustee’s Deed Upon Sale, whidisted one of the Defendants
named herein as a beneficiary.

(Doc. 1916 at 1-2).

Plaintiffs Milan Stejic and Maria Herndaz propose a class consisting of “ownsg
of residential property in Arizona whbad a Substitution of Tstee and Notice of
Trustee Sale recorded agditiseir property between Janya27, 2009 ad the present
whereby [MERS], purportedly ing as beneficiary, substitutehe trustee, and cause

d

the substitution to be recorded.” (Doc. 1914 at 1) (footnote omitted). In their propose

order, Plaintiffs Milan Stejic and Mariddernandez add that the purpose of clg

certification is the recovery aftatutory damages arising

SS
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from the recording by Oendants . . . either directly or through an
agent, of any of théollowing documents against any of the class
members’ property, in violation &.R.S. § 33-420: (1) Substitution

of Trustee; (2) Notice of Trustee’s Sale; and/or (3) Trustee’s Deed
Upon Sale, which listed [Defendants] as a beneficiary.

(Doc. 1915 at 1-2).
In both motions, Plaintiffs’ also clairtihat documents reladeto these mortgage
transactions misrepresent MERS’s statond authority as a beneficiary, contain fals

statements regarding assignments, and are giExki (Doc. 1913 at 3-6; Doc. 1914 at |

5). However, none of the proposed class @#ims specifically incorporate or require

these additional allegations.

As discussed above, the Ninth Circuit Court of Appeals reversed only the ¢
of robosigning contained wiith Count | of the CACIn re Mortgage Elec. Registration
Sys., InG. 754 F.3d at 781-84. All other claimstbeories within Counl were dismissed
by this Court, and that dismissal was not regd by the Court of Appeals. (Doc. 1602
5-6). This Court will not read into the Cowt Appeals’ decision a reversal as to eve
factual predicate of Count dn which the Court of Apmds was silent. Thus, only
allegations of robosigning survive as a potdriasis for Plaintiffs’ proposed classes. |
each motion seeking class certification, Plaintiffs assert ety documets were
robosigned. (Doc. 1913 at 5; Dal914 at 5). This is the Isoremaining claim before the
Court. However, the arguments and evidencenitis present to satisfy the Rule 23(g

requirements largely ignore this claim. (D4®13; Doc. 1914). This abandonment of tl

remaining claim is further aeonstrated by Plaintiffs Rinson and Bilyea’'s statement

that robosigning “does not form the basis tbe class claims.” (Doc. 1941 at 1).

Additionally, the research performed by DVilson does not pertain to robosigning, th

sole claim remaining before the Court.

Defendants oppose Plaintiffs’ motion, ohang their class definitions identify teng

of thousands of potential plaintiffs, builfeo provide how theywould identify who the

actual class members are. (Doc. 1928 aD@éjendants claim that determining the acty
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members of the class, as well as the appkcdbcuments would beext to impossible,
requiring the Court to conduct “individualizénhini-trials’ just to determine who is a
member of the classld. at 9. Additionally, Defendantslaim that proving Plaintiffs’
robosigning claims would require a jufyo examine separately each document
determine who signed itfd. at 14. In so arguing, Defendants seem to presume th
robosigning requirement would lbead into each class ddfion, even though the actua]
definitions merely require that MES signed the relevant documehts.

Plaintiffs reply by asserting that clasgembers can be determined using “pub
records and/or . . . electraninformation within the possession of [] Defendants.” (Dg
1947 at 3; Doc. 1948 at).3Plaintiffs further claim tat whether documents contai
language assigning the note “can be madegusinjective criteria’ ad a simple count of
the assignments (and related documents¥satei make it ‘administratively feasible’ t
determine the members of the class.” (Doc. 1843; Doc. 1948 aB). To support their
argument, Plaintiffs submittedstatement of work (Doc. 19474t 2; Doc. 1948-1 at 2)
from a research plan used to generatetabd@e of MERS assignments to Defendar
(Doc. 1947 at 3; Doc. 1948 at 3). HoweveriRtiffs do not satisfy the prerequisite thg
the proposed classes be adequately defined and clearly ascertainable.

1. The Proposed Classes Are Not Adequately Defined

Both motions claim the purpose of dasertification is to recover statutory

damages “on behalf of Arizonaroperty owners arising fno Defendants’ violation of

at a

ic
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because it has never been exactly definedowever, this Court finds that wh

% “Robosigning” as used by the Court &ppeals, and this Court, is inartfgL
r

b

“robosignin%’ does not encompass is evasgignment ever made by MERS. In oth
words, the Court of Appeals clearly intend®thosigning to include a problem with th
exgcu_tlon of the documents, not that mmerely executing a @oment MERS was
robosigning. o o _

he Court reaches this defional conclusion in part Is2d on the plain languags
of the Court of Appeals’ decision. Further, the Court of Appeals found
“robosigning” is a cause of aen. However, the Arizona @eots have held that MERS
assigning a note and deed afdfris not a cause of actiorsee Sitton v. Deutsche Ban
Nat. Trust Cq.31 P.3d 237, 243 128 (Ariz. Ct. pp2013). Thus, the definition of
“robos%nlng" as used by the Ninth Circ@ourt of Appeals must be something mo
than MERS assigning a note or deed of trust.
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A.R.S. § 33-420 while condting foreclosure proceedings in the State of Arizdhd.
(Doc. 1913 at 1; Doc. 1914 at 1). Howeveejther proposed class definition expressly
limits class membership to th@svho have been foreclosed or noticed for trustee sale.
Thus, the proposed class défons would expand the potentigass plaintiffs to include
members who do not fall within ¢hscope of Count | of the CA(Doc. 1424 at 7-25).
The Ninth Circuit has not addressed the ésss to whether a class can be expanded

beyond those harmed as identifim the complaint or the full scope of a district court's

7

discretion to modify a class definitio8ee, e.g.Bueche v. Fid. Nat. Mgmt. Servs., LL(
No. 2:12-CV-01114 JAM, 2014 WL 2468601, at *3 (E.D. Cal. June 2, 2014).
Nonetheless, this Court will not acceptcBuexpanded defindns as proposed by
Plaintiffs because the definitions are indstent with their own arguments regarding
who is impacted by Defendantslleged wrong. Further, th@ourt will not exercise its
discretion by redefining the classes in thisezabecause as discussed below, the eyen
redefined classes (consistent with bothdbmplaint and the mandate) would still suffer
from deficiencies that arettd to class certification.

Additionally, Plaintiffs seek to esth&h classes in which any person who meegts
the criterion, from either February 21, 2008¢(D 1913 at 1) or January 27, 2009 (Doc.
1914 at 1) to the psent, would be a class memberisiiimeframe could potentially adg
new members daily. Even if the Court of pgals had reversed the entirety of the
dismissal of Count I, an open ended time geémwould frustrate angittempt for a precise
definition of either proposed clasSee Clay188 F.R.D. at 490 (iding a proposed clas$

of “all persons in the United States who,dmldren, purchased and smoked cigarettes

* Other statements appearing within tinetions support the limitation to onl
those members foreclosed ngiIMERS. For example, “Plaiffs’, and similarly situatec
class members’, properties were foreclo n pursuant to Arizona’s nonjudicia
foreclosure, or Deed of Trysstatute, A.R.S. 8 33-80&{. sed. (Doc. 1913 at 3, n. 2;
Doc. 1914 at 3, n. 2). Further, at orayj@mnent, Plaintiffs’ cousel specified that the
Robinson class was targeted at circumstanceghich the note andeed of trust were
assigned to a new person or entity prior t@étwsure and the Stejic class was targeted at
circumstances where MERS directly fos#s. Thus, even though neither class
F_Ief_ltnlir_lon specifically requires a foreclosung,is clear that Plaintiffs intend such a
imitation.

-9-
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designed, manufactured, promoted, or soldh®y defendants” to beverly broad and
amorphous). Thus, Plaintiffs’ proposeldsses are not adequately defied.
2. The Proposed Classes Are Not Clearly Ascertainable
The proposed classes are not ascertainable because there is no reasonablg

determine which documents are kelet to Plaintiffs’ allegationsSee, e.g.Martin v.

Pac. Parking Sys. Inc583 F. App’x 803, 804 (9th Ci2014) cert. denied, 135 S. Ct.

962, 190 L. Ed. 2d 833 (201%holding the district courdid not abuse its discretion by
finding plaintiff's “proposed class was nascertainable because there was no reason
efficient way to determine which of the huads of thousands of individuals who use
parking lots” fell within theplaintiff's proposed class).

Here, Plaintiffs hired Real Estate Sees and Technolog{REST"), a research
company run by Freddpke, to locate documents consigtevith their claims concerning
MERS assignments. (Doc. 1913-8 at 2). HEdetermined there were 83,000 prima
and 418,000 secondary documentsch pertained to assigremts from MERS to one of]
the named Defendants within MaricopamBj and Pinal counties from February 1
2008 through Jy 13, 2015 (Doc. 1913-8 at 2, 4; Doc. 19F4at 2, 4). From the 83,00(

primary documents, REST acquired copiesld#00 assignments of a Deed of Trus

(Doc. 1913-8 at 3; Doc. 1914-5 at 3researchers gave a “higher priority to

e W¢E
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> The Court has already concluded tha proposed classes are not adequately

defined for the reasons stated. MoreoverQbart notes that at oral argument Defends
Aurora argued that Plaintiffmmade no effort to identify which Defendants would be
which classes. Aurora furthargued that as tdldahe proposed classembers, Plaintiffs
made no effort to show Aura was involved in each traaction. Plaintiffs did not
dispute that they treated all Defendantsaagingle entity under an agency or acting
concert theory. This Q@ot disagrees with Plaintiffs’ theotpat if Aurora was an actor In
one MERS’s foreclosure in Arizona, Aueo is properly swept into all MERS
transactions. Thus, for this additional reatfosm Court finds the class is not adequats

defined and is overbroad because it would pweerarious Defendants who were totally

uninvolved in certain transactions.

_ ® Mr. Popke stated in hisedlaration that the initial sear of indexe information
included transactions betweeMERS and America’s Seomg Company, Bank of
America, Central Mortgage Company, %u_amyan Service, US Bank, and Wells Far
(Doc. 1913-8 at 3; Doc. 194%t at 3). Additionally, the §ures presented by Mr. Pop

were “rough/rounded counts,” and includedormation obtained from third parties|

(Doc. 1913-8 at 3; Doc. 1914-5 at 3).
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[a]ssignments that were associated witubsequent Re-Conveyand\otice of Trustee
Sale and/or Trustee Sale instrumenaasipplemental (related) instrumehtDoc. 1913-
8 at 3; Doc. 1914-5 at)3The number of documents seled from each county depends
upon the number oMERS assignments within that waty. (Doc. 1913-8 at 3; Doc.
1914-5 at 3). REST #n individually inspe@d each document &xtract any information
not supplied by public records or third padata providers. (Docl913-8 at 4; Doc.
1914-5 at 4).

The compiled data was then appliecattstatistical sampling scheme” develops

by Dr. Jeffrey R. Wilson, a statisticianréd by Plaintiffs todevelop a method to

determine what “sample was a good represeetaf the entire population.” (Doc. 1913

7 at 4). Dr. Wilson applied his sampling sefee to the data provided by REST t
“determine what population percentagesd gpopulation totals of the MERS-relate

assignments in the 83,000 recorded primd@dmcuments included an assignment of t

note.” (Doc. 1913-7 at 5). IDWilson concluded that betwe&0,038 and 56,234 of the

83,000 primary documents containesgignments. (Doc. 1913-7 at 38).

Statistical sampling is widely accegteamong the circuitdo prove liability,
including this oneSee Jimenez v. Allstate Ins. C65 F.3d 1161, B (9th Cir. 2014)
cert. denied, 135 S. Ct. 2832015). However, use of sistical sampling for class
certification would be inappropriate ihis case for the following reasons.

First, the scope of REST'’s researcipegrs to be centered entirely on assignme
by MERS to one of the named Defendants. (O®28-2 at 64). As discussed above, t
Court has already ruled on the allegationscesning the validity of MERS assignment
(Doc. 1609 at 5-6). What is m® Plaintiffs claim the propes classes are composed
Arizona property ownerssho have been subject toréalosure proceedings. (Doc. 191

at 1; Doc. 1914 at 1). Hower, the research conducted REST focused otocating and

identifying assignments of Deeds of Twusvithout identifying which assignments

" There is no indication how many ofettl,200 sample documents related td
subsequent foreclosure.
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subsequently led to foreclosure.
Plaintiffs do not represnt that the same methassed by REST to identify

assignment documents would be applicablelémtifying robosigned documents. Nor djo
ul

Plaintiffs represent that Dr. Wilson’s stditel sampling scheme would be equally use
if applied to allegedly robosigned documendtsus, the relevance of Dr. Wilson’s resulf
to claims of robosigning serve only to demstrate the difficulty in locating potentially
fraudulent documents. Further, iaslicated above, Plaintiffproposed class definitions
do not have robosigned documentaasquirement for class membership.

Second, Plaintiffs seek class cerafion using a statisid study based on g

sample of a sample. Essentially, Plaintiffs seekepresent that 1,200 documents, chos

from 83,000 documents from three countiegapresentative of all documents in al

fifteen counties in Arizona. D Wilson declared this saple size was sufficient to

“ensure that the sample wagjood representative of thetiem population.” (Doc. 1913-8

S

en

at 4). However, Dr. Wilson admitted in ldgposition that the sample size was intended

to represent a population 88,000 documents. (Doc. 1928-2 at 75). Had Dr. Wilso

study focused on robosigned documeritse population of documents could be

significantly different, because Section 830 applies to morethan assignment
documents. For example, the group could be nfargfer if Plaintiffs could allege that al
such documents were robosigned. The lagmulation would require a larger samp
size to adequately represeant Additionally, a potential @intiff could have several
documents that would fall under Section 33-420; which would further complicate
attempt to use statistical salimg to identify potential class members. Conversely, if 1
all such documents are alleged to be rajpueil, this group sweeps non-class memb
into the statistical sample.

Third, Mr. Popke admitted in his depositithat counties providearying levels of

information for downloado the public and use differecomputer programs, all of which

depends upon the accuracy of the data emtbyethe counties or third parties. (Dog.

1928-2 at 65-66). Thus, the document papah was limited to documents accessible
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researchers and consequently the sample size necessary to represent that pool w
upon this limitation.Id. Even if Plaintiffs’ reseah had focused on identifying
robosigned documents, allavg the use of statisticasampling here would be
inappropriate, because the informatiohei on is inconsistent or unreliablgee Pierce
v. Cty. of Orange526 F.3d 1190, 120(®th Cir. 2008) (holdinghat using statistical
sampling to calculate damages is inapproprdten the information &l is unreliable).

Fourth, and possibly most significant, ifstCourt redefined the class to be limite

to the claim remaining after remand @ount I, any documents obtained from publjc

records or Defendants would require exaation of each individual document tq
determine which documents were forgerggsrobosigned. Defendants correctly arg
that this would require an individual analysishundreds of thousands of documents
determine potential class memb@&&oc. 1920 at 1014). Even if Plaintiffs could obtain
the records of every foreclosure related essdihte transaction in Arizona, they would st
be left with the task of identifying whicones are fraudulent under Section 33-420.

Because of the foregoing, Plaintiffs’ proposed classes are not adequately d
or clearly ascertainable. Additionally, the Court will not utilize its discretionary powel
redefine the membership of the proposeassbs because Plaintiffs have not met |
prerequisites for Rule 23 even using a higptitally redefined class. Thus, Plaintiffs
motions for class certification will be denidibcause these prerequisites are not
Alternatively, the Court willconsider the other factorsqwred for class certification
under Federal Rule of Civil Procedure 23determine whether cda certification would
be appropriate under those tests.

B. Named Representatives Fall Within the Proposed Class
1. Numer osity
The focus of the numerositgquirement involves anguiry into whether joinder

of all potential plaintiffs would be impractibke. Fed. R. Civ. P. 23(a)(1). Numerosit

® Dr. Wilson admitted in his deposition that individual ingfmc of each the

83,000 primary documents identified by NRropke would be “beyond comprehension,

(1928-2 at 75).
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requires examination of the facts of eachse and does not impose any absol
limitation. Gen. Tel. Co. of the Northwest,cinv. Equal Employment Opportunit)
Comm’n 446 U.S. 318, 330 (198MYVhile no absolute limitexist, the Supreme Cour
has suggested that a class of fifteen menslbis too small to meet the numerosi
requirementHarik v. California Teachers Ass'1826 F.3d 1042, 1051 (9th Cir. 2003
(citing Gen. Tel. 446 U.S. at 330).

Plaintiffs assert that the numerositygugement of Rule 23(a)(1) is satisfie

because there are “over 50,00Q@gmial plaintiffs” in each othe proposed classes. (Doc.

1913 at 7; Doc. 1914 at 7). Howevergtbnly evidence offered by Plaintiffs is th
statistical study of Dr. Wilson. As discuslsabove, the study has no application in t
context of robosigning and rigery. A trial court conductm Rule 23(a) analysis “may
rely on common sense assumptionsupport findings of numerosityAlberto v. GMRI,
Inc., 252 F.R.D. 652, 660 (E.D. Cal. 2Q0&iting Manual for Complex Litigation
(Fourth)g§ 23.22(3) (2008)). Howevenpthing in the facts befe the Court would permit
such an assumption. dtiffs’ assertion that the Rul23(a)(1) requirement is satisfieq
appears to be based upon the reseafcREST and Dr. Wilson concerning MERS
assignments. (Doc. 1913 at 7;®d914 at 7). In other wordBJaintiffs have offered no
evidence of robogning or forgery beyond the namedaitiffs. Thus, Plaintiffs have
failed to satisfy the numerosity requirement of Rule 23(a)(1).
2. Commonality

To satisfy the commonality requirement, there must be questions of law an(
common to the members of the class. FedCiR. P. 23(a)(2). The awer to this shared
guestion must “resolve an issue that is @b the validity of each one of the [clas
members’ claims] in one strokeWal-Mart Stores, Inc. v. Duke$31 S. Ct. 2541, 2551
(2011); Edwards v. First Am. Corp.798 F.3d 1172 (9th €i2015). In dher words,
commonality requires that plaintiff must “have suffer@ the same injury” as the
members of the proposed clagsalcon 457 U.S. at 157.

Defendants argue that Plaintiffs cabrsatisfy the commonality requiremen
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because robosigning chas “cannot be tried for thelass as a whole with common
evidence.” (Doc. 1920 at 14; Doc. 192814f). Defendants arguiat each document
would have to be looked atdividually for robosigning. (Doc. 1920 at 14; Doc. 1928 at

14). As discussed above, the Court agrees. thetess, the Court need not consider this
argument in the context of commonality because Plaintiffs’ proposed class definitiops d
not require robosigned diorged documents — onlgocuments assigned by MERS.
Further, Plaintiffs’ experts wa not analyzed commonality terms of robosigning. As
the Court has held above, a class of onlyRSEdocuments is beyond the mandate as to
what states a claim. Acatingly, the Court cannotid commonality on robosigning
when the only edence presented and classes pregodeal with MERS assignments.
Thus, the commonality requirement of Ra&a)(2) has not been satisfied.
3. Typicality

The typicality requirement dRule 23(a)(3) requires thtte claims or defenses of
the representative parties be typical of tho$ethe class. Fed. RCiv. P. 23(a)(3).
Typicality does not require class membersdl anamed plaintiffs to suffer identical
injuries, only that “their clans be ‘typical’ of the classjot that they be identically
positioned to each other tr every class memberParsons v. Rygn/54 F.3d 657, 686
(9th Cir. 2014)see alscEllis, 657 F.3d at 985 n. 9 (“Differg factual scenarios resulting

in a claim of the same nature as otlolass members does not defeat typicality.]).

N—r

Additionally, the United StateSupreme Court has recognized that the requirements of
commonality and typicalitytend to merge.'Falcon 457 U.S. at 157-158, n. 13. Both
requirements are used in “determining wieet under the particular circumstances
maintenance of a class action is economacal whether the named plaintiff's claim and
the class claims are so intdated that the interests ofdltlass members will be fairly
and adequately protected in their absenice.”

Defendants present various argumentat tRlaintiffs’ claims lack typicality.
However, many of Defendants’ arguments are based upon MERS assignments and|trus

designations, not the allegations of rolgogig remanded to this Court by the Ninth
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Circuit Court of Appeals. Defendants claithat Plaintiffs’ lack typicality becausg
“whether a plaintiff can satisfy the elemenfsA.R.S. § 33-420 caonly be determined

‘on a case-by-case basis.” ” (Doc.2Bat 5; 1929 at 5) (quotingoventry Homes, Inc. v.

Scottscom P’ship745 P.2d 962, 966 (Ari Ct. App. 1987)). Plaintiffs reply by stating

that Defendants “attempt todtinguish each Plaintiff'sitsiation based on whether th;
underlying deeds of trust med MERS, whether the plaifi§ challenge(d) their trusteg
sales, and the number of dmcents recorded againstetiplaintiffs’ and the class
members’ properties does not defggicality” (Doc. 1941 at 4).

Plaintiffs’ proposed classes do not satisfy the typicality requirement of R
23(a)(3). The proposed classes do not reqrobosigning. As notedbove, Plaintiffs’
experts did not analyze robosigning oeg®ent evidence to suggest robosigning h
occurred to proposed class members. The lomkybetween Plaintiffs and proposed clas
members are MERS assignments, which falkiolet the mandate to this Court. Thu
Plaintiffs have failed to satisfy the typicality requirement of Rule 23(a)(3).

4, Adequacy

Rule 23(a)(4) permits certification of dass if “the representative parties wi
fairly and adequately protecteahnterests of the class.” Fed. Civ. P. 23. Under Rule
23(a)(4), the adequacy of a class represertdo represent thenembers of the clasg
requires a district court to consider: “(#lp the proposed representatives have &
conflicts of interest with # other class memisand (2) will the nmed plaintiffs and
their counsel prosecute the actiwgorously on behalf of the classEV¥on v. Law Offices
of Sidney Micke]l688 F.3d 1015, 1031 (9th Cir. 2012) (quotidgnlon v. Chrysler
Corp, 150 F.3d 1011,d20 (9th Cir. 1998)).

a. Conflicts of Interest

Defendants claim Plaintiffs are inadetpalass representatives because th
“unilaterally decid[ed] that elss members will only be alloddo recover statutory, not
actual, damages.” (Doc. 1918 18-14; Doc. 1920 at 4-5; Do&928 at 9; Doc. 1929 atf

9). Plaintiffs reply that any class memlsseking other than statutory damages may
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out of the class. (Doc. 1946 at 2-3; Doc. 1843-4; Doc. 1948 at 4). Plaintiffs note that

Section 33-420 permits that action for quiet title may b@ined with an action for
damages. (Doc. 1947 at 4; Doc. 1948 at 4).

The Court finds that Plaintiffs’ purguof statutory damages does not render

Plaintiffs inadequate to act as claspresentatives. Class members seeking actual

damages or to quiet the title of their propamgy opt out of the aks or fall within a

subclass.

Defendants also claim Plaintiffs areadequate because Plaintiffs’ agreements

with their attorneys provide that if they lose or their aggswithdraw, Plaintiffs will be

responsible for all costs and expenses. (0828 at 10; Doc. 1929 at 10). Defendants

claim this provides little incentive for Pldifis to question the decisions of thej:

attorneys or prosecute claims loahalf of class members. dP. 1928 at 10; Doc. 1929

10). Plaintiffs dispute Defendgs’ claim, pointing out that Section 33-420 provides for

the recovery of attorney’s ég, which can be spread ovee ttlass. (Doc. 1947 at 1-2
Doc. 1948 at 1-2).

The Court disagrees with Bmdants’ assertion that dtiffs have a financial
incentive to follow the dcisions of their attorneys. (Dot928 at 10; Doc1929 at 10).

As Plaintiffs point out, any costs and attorney fees are recoverable under the s

(Doc. 1947 at 2; Doc. 1948 at 2). Becawsw® recovery of costs and attorney fees

depends upon the success of an action undgro8e33-420, Plaintiffs have a financial

incentive to do everythg possible to ensutle success of theads, including exerting
control over their attorneys.

Defendants further claim that Plaintiftre inadequate representatives beca
they lack basic knowledge of their claims amiuly rely on their consel. (Doc. 1920 at
5-6; Doc. 1928 at 10; Dod929 at 9-10). Plaintiffs denthese claims, and point tg

Plaintiffs’ depositions as @lence they possessufficient knowledge to act as class

representatives. (Doc. 1946 at 2-3; Doc. 1947 at 5; Doc. 1948 at 4).

The Court recognizes thabmplex litigation can beonfusing to tle lay person.
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The present case concerns complex real estatsactions that would likely be confusinf

even to persons with considdte expertise. Additionallythis case has continued fo
over five years in state and federal coarid at one time included numerous meml
casesSee In re Conseco Life Ins. QofeTrend Ins. Sales & Mktg. Litig270 F.R.D.
521, 531 (N. D. Cal. 2010) (“Plaintiffs ataypersons and cannot le&pected to define
the scope of the class or name all of the eswd action in more precise terms. The fg
that they are familiar ith the basis for the guand their responsibiliteeas lead plaintiffs
Is sufficient to establish #&wr adequacy.”). The Court finds that Plaintiffs ha
demonstrated sufficient knowledgegerform as class representatives.

Plaintiffs have sufficiently shown thate will fairly and adequately protect th¢
interests of the class and that there arecowflicts of interests. Thus, Plaintiffs ar
adequate class representasior the proposed class.

b. Represented by Competent and Qualified Counsel

Plaintiffs are represented by Valerie Rdwards and William A. Nebeker, both g

whom are attorneys at the Idinm of Koeller, Nebeker, Carlson & Haluck, L.L.P. (Dog.

1913-5 at 2; Doc. 1913-6 & Doc. 1914-1 at 79-84). Phaiffs assert these attorney

have “substantial experience lerge complex litigation matte, including class actions

and the firm has the necessary resources teputs this action on behalf of [P]laintiffs

and the class members.” (Dd913 at 11-12; Do 1914 at 11-12 Ms. Edwards has

been a member of the Arizona bar since 1996 has served aswtsel on a number of

class actions, including several dealing vptedatory lending. (Doc. 1913-6 at 2-3). Mf.

Nebeker has been a member of the ArizZibaiasince 1977, and has litigated a number
class actions, many of which were in the federal courts. (Doc. 1913-5 at 2-3). The
finds Ms. Edwards and Mr. Nebeker to bengetent and qualified counsel to repress
the interests of the class.
5. Rule 23(b) Requirements
Next, the Court turns to ¢hRule 23(b) requaments. The circumstances of th

case weigh heavily against a finding thatclass action is superior to other availab
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methods for fairly and efficiently adjudicatingetikontroversy.” Fed. R. Civ. P. 23(b)(3).

As discussed above, determining classmbership would require an individug
examination of potentially hundreds ofotisands of documents. Calculating damages
would also be difficult, since each classmier could be entitled toultiple awards of
statutory damages based upon the numbeolwdsigned documentnd statistics could

not be used to determine tkerrect amount to be awarde8ee JimenezZ/65 F.3d at

1167 (“[S]tatistical sampling and representative testimony are acceptable ways t

determine liability so long asdhuse of these techniquesii expanded into the realm of
damages.”). Additionally, A.R.S. 8 33-420 ajzovides for recovery of attorney fees and
costs. Because of the unique difficultiesdietermining whethea document falls under
Section 33-420 as well as detening damages, a class actiis not superior to othel
methods for fairly and efficiently adjudicating this caSeeFed. R. Civ. P23(b)(3).
V. Conclusion

Plaintiffs’ proposed classes do not satisfy the requiremehtRule 23(a),
particularly the requirements of “narosity,” “commonality” and “typicality.”

Additionally, the proposed classelo not satisfy the preregies that the classes b

D

adequately defined and clearly ascertaindbieally, the proposed classes do not satisfy
Rule 23(b). Thus, for the foregg reasons, Plaintiffs’ motiorfer class certification are
denied.

Accordingly,

IT IS ORDERED that Plaintiffs Sally RobinsonidBke, Rosa Silvas and Thomals
Bilyea’s Motion to Certify Cass (Doc. 1913) is DENIED.

IT ISFURTHER ORDERED that Plaintiffs Milan Stjic and Maria Hernandez’g
Motion to Certify Class (Doc. 1914) is DENIED.

IT IS FURTHER ORDERED that Defendant Aurordoan Services, LLC’s
Motion for Leave to He Sur-Reply (Doc. 252; Doc. 50 in CV10-1547-PHX-JAT) is

DENIED as unnecessary because of @osirt’s denial of class certification.
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IT ISFINALLY ORDERED that the Clerk of the Court shall file a copy of th
Order in all member cas listed above.
Dated this 21st day of December, 2015.

James A. Teilbﬂrg
Senior United States District Judge
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