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UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

IN RE MORTGAGE ELECTRONIC MDL 09-02119-PHX-JAT
REGGISTRéATION SYSTEMS (MERS) CV 10-1550-PHX-JAT
LITIGATION

THIS DOCUMENT RELATES TO: ORDER

Bilyea v. DSL Service CO. et al.,
CV 10-01550-PHX-JAT

l. Parties

The parties to this member case arairRiffs Thomas and Laurie Bilyea, 4
Defendants Central Mortgagéompany, MERSCORP Halwgs, Inc. and Mortga
Electronic Registrations Systems, Inc. (la¢ter two hereinafter will be collectivg
referred to as MERS). (Doc. 2001-1 gt 4Central Mortgage Company moved
summary judgment at Doc. 2049. MERS moved for summary judgment at Doc. 1
lI.  Summary Judgment Standard

Summary judgment is appropriate whanmoving part shows that there is
genuine dispute as to any nraéfact and that the mavg party is entitled to judgmé
as a matter of law. Fed. R. Civ. P. S6itially, the movant bears the burden of poin
out to the Court the basis for the motiamdahe elements of ¢hcauses of action ug
which the non-movant will be ubke to establish a genuine issue of material

Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The Ban then shifts to the nq
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movant to establish the existence of material fadt. The non-movant “must do m(
than simply show that theris some metaphysical doubt as to the material faci
“coml[ing] forward with ‘specificfacts showing that there isgenuineissue for trial.’
Matsushita Elec. Indus. Ce. Zenith Radio Corp475 U.S. 574, 586—-87 (1986) (quo
Fed. R. Civ. P. 56(e) (1968mended 2010)). A dispute abautact is “genuine” if th
evidence is such that reasonable jury could returnvardict for the nonmoving par
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)The non-movant's b3
assertions, standing alone, are insufficient &at@ a material issue of fact and defg
motion for summary judgmentd. at 247-48.
[ll.  Count | of the Amended Complaint

Following the Court of Appeals reverséh fe Mortgage Elec. Registration S
Inc., 754 F.3d 772 (9th Cir. 2014) at Doc. 1828}) this Court’'s dismissal of t
consolidated amended complaint in thissesathere is one Count remaining.
remaining Count is a cause of action unddR.8. § 33-420(A). Andter Court in th
district has summarized this cause of action as follows:

...A.R.S. 8§ 33-420(A) [] penalizes persodsiming an interest or lien in
real property for knowingly recondy a document that is “forged,
groul_nddless, contains a material misstatement or false claim or is otherwis
invalid™

A. A person purporting to claim aimterest in, or a lien or
encumbrance against, reabperty, who causes a document
asserting such claim to be reded in the office of the county
recorder, knowing or having reason to know thhe
document is forged, groundls contains a material
misstatement or false claim or is otherwise invaditiable to

the owner or beneficial title holdef the real property for the
sum of not less than five thousand dollars, or for treble the
actual dama%es caused by the rdicwy, whichever is greater,
and reasonable attorney fees and costs of the action.

(Emphasis added.) The broader swtytsection, A.RS. § 33-420, is
entitled “False documents; liability; spatiaction; damages; violation;
classification.”

David A. Kester v. CitiMortgag&;V 15-365, Doc. 37 (D. Ariz. March 31, 2016).
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IV. Scope of the Mandate (Forgery)
As to their claims, this Court previously recounted,

[Plaintiffs’] amended complaint wadismissed on October 3, 2011. (Doc.
1602). Plaintiffs appealed dismissafl Counts I-VI to the Ninth Circuit
Court of Appeals. The Court of Appealeversed the dismissal of Count |
and affirmed the dismissal of Counts II-VIn re Mortgage Elec.
Registration Sys., Inc754 F.3d 772, 786 (9th ICi2014). Specifically, the
Court of Appeals held that: (1) R.S. § 33-420 applies to Notices of
Trustee Sale, Notices of Substitutioh Trustee, and Assignments of a
Deed of Trust, documents which Pl#Hiis alleged to be fraudulent in the
CAC,; (2) Plaintiffs’ claims are not tigbarred; (3? Plaintiffs have standing
to sue under A.R.S. § 33-420; and Rdaintiffs pleaded their robosignin
claims with sufficient particularityto satisfy Federal Rule of Civi
;{rﬁcsgzre 8(a)ln re Mortgage ElecRegistration Sys., Inc754 F.3d at

Doc. 2005 at 2.

More specifically, the Court of Appeals heltht Plaintiffs had stated a claim {
“the documents at issue are invalidchuse they are ‘robosigned (forged).th re
Mortgage Elec. Registration Sys., In@54 F.3d at 783. As this Court discussed
length in the order denying class certificat{@oc. 2005), this claim is the only claim
the 18-page Count One that was remandedisoGburt. Indeed, the Court of Appe
confirmed that all other theories poteflyisembedded in Count One were waived
Plaintiffs by not raising them in their firsippeal. (Doc. 2047) Thus, Plaintiffs nj
survive summary judgment on this single claim.

As indicated above, the statute at essweates a cause of action when som
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files a document that is: 1) rged; 2) groundless; 3) contains a material misstatement or

false claim; or 4) is otherwise invalidA.R.S. § 33-420(A). However, the Court

Appeals’ mandate could berstrued as permitting Plaintifts prove only “forgery” &

' Specifically, with respect to ¢hBilyeas, the Court of Appesastated: “For example, 1
CAC alleges that notice of the trustee’s s#léhe property of Thomas and Laurie Bil
was ‘notarized in blank prior to being sighen behalf of Michael A. Bosco, and
party that is represented to have signecdieiment, Michael A. Bosco, did not sign
document, and the party that did sign deeument had no persorkalowledge of any {
the facts set forth in the notice.”” (Doc. 1820-1 at 24).
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the means by which this statute was violatg@oc. 1820). Indeed in a subseq

decision, the Court of Appeals stated

“This court’s reversal of Count Was limited to petitioners’ claims of
robosigningand forgery. To the extent petitners now seek to challenge
the MDL Court’s dismissal of Coumitas to allegatins beyond robosigning
anlt\j/lfé)&gserly, that challenge is waiveddagise it was not raised in the appeal
In ”

(Doc. 2047 at 2) (emphasis added).

Accordingly, the Court will analyze “forgery’specifically because it is possi
the only claim remaining before this CourThe Court will thenattempt to determii
whether Plaintiffs are claiming A.R.S. 33-420 was violated by Defendants in s
other way.

V. MERS’ motion for summary judgment
A. Forgery
MERS has identified Tonya Hill as therpen who signed the Bilyeas’ assignn

lient

bly

ome

nent

and Lou Ann Howard as the person whgneid the Bilyeas’ corrective assignmient.

(Doc. 1987 at 7). With respect to the allégras that either of these signatures
“forged”, Plaintiffs have failed to create asduted issue of fact. Specifically, Plain
rely on their handwriting expeds the basis for this allegation; however, the expe
not examine either Ms. Hill’s signature Bts. Howard’s signature. (Doc. 1987 at
Additionally, Ms. Howard testified that thegsiature on the corrective action was in

hers. (Doc. 1987 at 11). Plaintiffs offer no evidence to rebut these facts, wh

2 Arizona’s Criminal Statutes define forgef@s is relevant hergs follows: “A perso
commits forgery if, with the intent to defrautie person: 1? Falsemakes, completes
alters a written instrument....” A.R.§ 13-2002. While A.R5. 8§ 33-420 Is not
criminal statute, it does include a criminal pgnahus this Court will use this definitig
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deemed admitted. On this record, Plaintiffs haveo evidence of forgery and MERS$ is

entitled to summary judgment.

B. Plaintiffs’ allegations against MERS

The Court having concludedetre is no disputed issue of fact on the only issue the

Court of Appeals reversed, maly forgery, the Court could enter judgment in favor of

MERS. However, the Court will addreSsobosigning” because it was specifically

mentioned by the Court of Appeals and iarguably within the scope of the mandate,.

Reading Plaintiffs response to MERSotion for summary judgment, it woy
appear Plaintiffs believe 6bosigning” is, by and of itsel§ way to violate A.R.S. § 3
420. See(Doc. 2013 at 7). Itis not. The stadists four distinct and specific way
can be violated, and Plaintiffsobosigning” allegation must fawithin one of these fo
categories to even state a cldim.

Plaintiffs define robogining as, “the actual process where people either
signatures on high volumes fafreclosure documents, or the actual person signing

knowledge of the facts being attested &md/or the documents are pre-notal

(notarized in blank) or postetarized (the notary didn’t aclly witness the signature).

(Doc. 2013 at 73.0nly one of these means of rolpsing, namely forgery, overlaps w

the ways to violate A.R.S. § 33-420.

* The Court has cited MERS’ rtion and accompanying statement of facts for the “f
recounted in this paragraph because Pfésntiid not respond to MERS’s argument
the documents are not forged and did notgreany facts on this issue. Accordir
MERS'’ facts are undisputed.

* The Court notes that the Court of Apﬁxaeibund Plaintiffs stated a claim ag
“robosigning (forgery)”. This Court is awathat it is bound by thatecision. Howev
the Court of Appeals never suggested tbhbsigning? standing @he, with no eviden
of flor_gery or some other means of violatihg actual language of the statute, would
a claim.

* MERS takes issue with d&htiffs’ definition of “robosgning” arguing that it has
basis in Arizona law. (Doc2043 at 7). This Court has previously recountet
problems that arise from the use of theravtrobosigning”, which does not appea
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In their response to MERS’ motionrfeummary judgment in the section

robosigning (Doc. 2013 at 7-8), Plaintiff§ounsel make no claims specific to

Bilyeas® Accordingly, with Plaintiffs havingio facts to support this claims, MER$

entitled to summary judgment.
C. “False Assignment”
In this Court’s Order on th Robinson and Silvas cases, this Court ang

whether “robosigning” could wviate A.R.S. 8§ 33-420 as anki of “false claim” (3§

discussed above, a false claim is a specifig twaviolate the statute). In respondin

MERS motion for summary judgmeas to the Bilyeas, Plaiffs specifically argue that

they are not pursuing a theoof forgery, or a theoryf robosigning, but instead

completely different theory. Plaintiffs argue:

“... the document is still falsayhether it was robosigned or not.
The documents that were borne aidtthe false assignment are invalid,
whether they are robosigned or n@teinberger v. McVey ex rel. Cnty of
Maricopa 318 P.2d 419 [sic] (Ariz. Ct. g#p. 2014) (finding that mortgagor
had standinﬁ to challenge authoritydeffendants to conduct a trustee’s sale
based on allegations that documentsorded in connection with the sale
were false). (additional citation omitted).”

(Doc. 2013 at 8, n. 4).

Preliminarily, the Court notes that (likebosigning) a “false assignment” is n
way to violate the statute. However, assugnPlaintiffs intended to fit this argum
into one of “invalidity” (which is specificalljisted in the statute}his new theory

beyond the scope of the mandate. (Dd&R20-1 at 20-25 and 2047). The Coul

have a uniformly accepted legal definition. of® 2005 at 8, n.3). &htiffs’ citation for

their proposed definition comé®m a case in the District of Columbia. (Doc. 201
7). MERS appears to be correct that thiation would have no kevance to the law
Arizona.

® In responding to the motion for summadgment against the Bilyeas, Plaint
counsel included the responseambther person, Mr. DeBaggts, a different motion fq
summary judgment. For Eurposes of mglion the Bilyeas’ case, the Court
disregarded the arguments that were specific to Mr. DeBaggis.
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Appeals reversed only this Court’s dismisshtount one as to “robosigned (forged)/’;

did not revive every conceilsle way A.R.S. § 33-420 miglitave been implicated
Plaintiffs’ 18-page count one.See(Doc. 2047). Accordingl the Court will grar
summary judgment to MERS on this theory.

D. Conclusion on MERS’ motion for summary judgment

Because the Court has determined MEBRS is entitled teaummary judgment (
all claims advanced by Plaintiffs in thisember case, the Court need not reach M
additional arguments for summary judgmenitgnfavor including: 1) that, on the me
the Corrective Assignment was not “Falsetherwise Invalid” (Doc. 1987 at 6); 2) t
MERS did not cause the documents torbeorded (Doc. 1987 at 13-14); 3) that
“misrepresentations” in the documents were not mafe(imc. 1987 at 11-13); 4) tf
MERS is a valid beneficiary under Arizotew (Doc. 1987 at 4-6)and 5) that MER
did not know or have reason to know the wloents were “false” (Doc 1987 at 14-]
MERS will be granted summajydgment as to the Bilyeas.
VI.  Central Mortgage Motion for Summary Judgment

Central Mortgage moves for summajydgment on four bases: 1) that
documents are forged or robosigned; 2) no natmisrepresentations were made; 3
MERS system is not invalid; and 4) A.R&33-420(d) is inapplicable to a claim un
A.R.S. § 33-420(A). (Doc. 2049).

" Plaintiffs mischaracterize both the Ninthr€liit's opinion and thiCourt’s prior Orde
by stating that both courts hetat Plaintiffs do not need to prove materiality N
(Doc. 2013 at 8-9). This Caudid not hold this, and indeetbuld not, as the stat
itself expressly requires that if the theampder which a plaintiff is proceeding i
“misstatement or false claim” such misstatement must be “material’. A.R.S. 8 33
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A. Forgery and Robosigning
1. Forgery
In responding to Central Migage’s motion for summary judgment, Plain
concede they have no evidenakforgery. (Doc. 2066 at 2). Accordingly, Cen
Mortgage is entitled to summajudgment on this theory.
2. Robosigning
In responding to Central Migage’s motion for summary judgment, Plain
claim they have evidence of robosigning. o 2066 at 2). Howevein the section {
the response discussing robosigpiPlaintiffs make no factuallegation (nor offer ar
evidence) of robosigning. After repeating tthefinition of robosigning from the Distf
of Columbia quoted above, Plaintiffs’ entire argument is:

Defendant’s argument that theckaof personal knowledge does not
equate with robosigning misstate®laintiffs’ position related to
robosigning. The robosigners admiathihey had no knowledge as to the
assignment of the note as being aestant contained in the document.
(PSOF 9 11, 19; see also Doc. 2012 { 10).

(Doc. 2066 at 6). These two sentences rgmtethe totality of Plaintiffs’ robosigni
argument.

First, Plaintiffs cite no Arizona lawxplaining their argument that “they had
knowledge as to the assignment of the nagsebeing a statement contained in
document.” Further the Court does not knawvat this allegation means, nor aga
whom it is being made.

Moreover, regarding Plaintiffs’ citations tiheir statement of facts, Plaintif

statement of fact 11 states as follows:

Lou Ann Howard conceded thahe statement that MERS was
assigning the note, which was made the Corporate Assignment she
signed (attached as Exhibit 37 to the @Awas not true. See transcript of
deposition of Lou Ann Howardtaken August 13, 2015 filed as
Consolidated Exhibit 36, 23:6-27:4ls. Howard’s investigation of the
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facts set forth in the Corporate ment were limited to looking at the
Deed of Trust. See transcript d Joositi_o_n of Lou Ann Howard taken
August 13, 2015 filed as Constated Exhibit 36, 24:25-13.

CV 10-1550, Doc. 69 at 4.

First the Court will note thahe statement of facts is not the appropriate plg
make arguments in response to a motion dommary judgment. Plaintiffs’ biza]
decision to make their argumertsly in their statement of facts is highlighted by the
that neither Lou Ann Howard nor Janice Dawo is the topic of statement of fact
Is ever mentioned in the actual response. Nonetheless, theh@sudadund and review|
the 4 pages of deposition testimonyMs. Howard cited to by Plaintiffs. Ms. Howar
testified that, although she had no specific Hection of the Bilyeas’ assignment,
typical practice was to review all pertinent doeents to any assignment and to verif
information in that particulaassignment. (Howard Depo 2%, lines 5-9). Therefo
whatever “lack of knowledge” claim Pldifis are asserting is belied by the ¢
evidence they cite.

As to the citation to statement of fact 19, statement of fact 19 is:

Janice Davis did no invesg]gard as to the accuracy of the
representation that Central was theddeciary as stated on the Substitution
of Trustee recorded agait the Bilyea property other than to check the
servicing system electronic notes &®e If there was an assignment
recorded. (Transcript of Deposition &dinice Davis taken August 13, 2015,
attached hereto as ExhiBit("Davis depo.”), 31:22-33:4.).

CV 10-1550, Doc. 69 at 5.
To begin, Plaintiffs do not mentionhe Janice Davis is, avhether she sign
any document in the Bilyeas’ case. Noneths] the Court has reviewed her testin

In her testimony she states that before signed documents related to a nonjug

® To aid any reviewing cotrPlaintiffs failed to attach their exhibits to their stateme
facts. The exhibits can be found at MB-2119, Doc. 2023; MdHoward’s depositid
specifically is at Doc. 2023-8, pages 69-70.
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foreclosure proceeding she would: review thetgage to determine éoriginal balanc
the borrower’'s name, the address, the datheinortgage, the datewas recorded, t
recording information, and the legal deption. (CV 10-1550, Doc. 69-3 at 10).

would also review the serving system to gesn assignment of the mortgage had

been

recorded. Ifl.). Based on this testimony, the Couraiagfinds that whatever Plaintiffs

are attempting to argue about lack of knalgle, it is belied by the very evidence 1
cite. In other words, the Court does not knetat additional knowledge or investigaf
Plaintiffs claim would be reqed (assuming Plaintiffs could cite an Arizona casg
says such personal knowledge mrastigation was even required).

Against this record, th€ourt will grant summary judgment to Central Mortg
on Plaintiffs’ claims of robdgning. Plaintiffs have féered no law or evidence
support this theory of liability.

B. Plaintiffs’ other allegations against Central Mortgage

Plaintiffs argue that “[T]he Assignmerasid Substitution of Truse are still fals
whether robosigned or nofThe documents that were borne out of false assignme
invalid, whether they were robigeed or not.” Doc. 2066 at 6Thus, Plaintiffs are ng
attempting to survive summajydgment on a theory (presumably invalidity) other
robosigning (forgery). As discussed abottee mandate limited Plaintiffs claims
Count | to robosigning (forgg). As further discussed above, the Court of Apj
confirmed this Court’s interpretation of the mandate.

Plaintiffs’ dispute the Court of Appesl interpretation of its own mandg

Specifically, as quoted above, the Court of Appeals stated,

® The Court has declined to address Plaintdistion to Doc. 2012t § 10 because tl
C|t|at|on relates only to documisnin the Robinsons’ case, and has nothing to do wi
Bilyeas.
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“This court’s reversal of Count Was limited to petitioners’ claims of
robosigning and forgery. Tthe extent petitioners now seek to challenge
the MDL Court’s dismissal of Coumtas to allegatins beyond robosigning
anlt\:l/“fzolggselry, that challenge is waiviedcause it was not raised in the appeal
In ”

(Doc. 2047 at 2). Plaintiffs’ argue to thi®@t that the Court of Appeals misinterpré

its own mandate, stating:

“As to Plaintiffs’ arguments supportingetiact that Plaintiffs did not waive
other claims related to the documemtsmplained of in the CAC, see
Motion for Reconsideration filed imNinth Circuit Case No. 16-80001,
incorporated herein by this referencA copy of the motion is attached
hereto as Exhibit 2 for this Cdig and the parties’ convenience.

(Doc. 2066 at 2, n.1f. Central Mortgage points out its Reply that the Motion f
Reconsideration was denied by the Court Apeals before Plaintiffs filed th
Response. (Doc. 2069 at 1, n. 2).

First, this Court agrees with the CooftAppeals interpretation of its mandatg
explained above and in the d@r at Doc. 2005. Second, regardless of this C

agreement, this Court cannot ignore the sleni of the Court of Appeals, ever

bted

purt’s

if

Plaintiffs believe it is wrong. Therefore, tmew theory of the case on which Plaintiffs

now wish to proceed, namely invalidity, bgyond the scope ofélmandate and Cent
Mortgage is entitled to summgajudgment on this theory.

Moreover, even if this claim was propenbefore this Court, Plaintiffs cani
prove invalidity. Specifically, Plaintiffs gue that MERS attempted to assign a
which Plaintiffs argue MERS couldot do. Doc. 206@t 5. But inSitton v. Deutscl
Bank Nat'l Trust Cq.311 P. 237, 243 | 2&riz. Ct. App. 2013), the Arizona Court

ral

not

note,

of

Appeals held that MERS could assign the noté deed of trust. Therefore, Plaintiffs’

argument fails.

1 The Court notes that the Moh for Reconsideration is nattached at Exhibit 2, and

as far as the Court can tell, is not in this record.
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Plaintiffs attempt to distinguis8ittonby arguing thaGittonpremised its holding

on a finding of lack of materiality; then Pl&iifs argue that mateality does not have
be shown in this case. (Doc. 2066 at 5).wideer, as this Court has already explaing
its Order of April 20, 2016Doc. 2056 at 2, n.1l), the Court did not “waive”
materiality requirement identified b§itton for this case as atlwle. Instead the Co
found, only, that if the theory on which Ri&ffs were proceeding was a forgery,
statute does not require that the forgery be material.

Another Judge in this district in interpirey this same statute agreed that the
materiality grammatically modifies only sstatement and false claim in A.R.S. §
420; however, he went on to hold that thaetigie as a whole requires that any kin
violation be effectively matal to be actionableDavid A. Kester v. CitiMortgage;V
15-365, Doc. 37 (D. Ariz. March 31, 2016). Specifically, the Court stated:

Plaintiff reads the statutory text as allowing a penaltyirfonaterial flaws

in a recorded document—thiat flaws that do not affect him. He notes that
the statute lists various flaws disjtively and that the word “material”
only appears next to the words “misstaent or false claim,” not the words
“forged,” “groundless,” or “otherwiseinvalid.” Plaintiff infers that
materiality Is not a necessary elem of 8 33-420(A) claims that a
document is “forged,” “groundless,” diotherwise invalid.” Plaintiff's
reading defies ordinary principled statutocrjy interpretation and common
sense. The words “forged,” “ground” and “invalid” each imply a sense
of materiality. One does not “forgel document to no effect. A document
cannot be “groundless” or “invalid” mhout reference to a meaningful
external standard of “ground” or “idity.” The reason the word “material”
does not appear next to each of theseds is that such drafting would be
unnecessary and awkward. In contrdst, words “misstatement” and “false
claim” do not imply a sense of matditya Both words refeto innumerable
communications within a documentaththe legislature would have no
reason to punish, such as a “falsemlathat the third page of a document
is page two. For those words, “material”’ is a useful qualifier.

Context underscores the need for matiy here. This is a punitive and
criminal statute. Subsection A imposegenalty of $5,000 or treble actual
damages for each illegal documeBubsection C imposes an additional
penalty of $1,000 or treble actual damaf@r willful failure to correct such
documents upon request. Perhaps maoavealy, subsection E classifies a
violation of subsection A as a sel& 1 misdemeanor. These subsections
“must be interpreted consistently” tite extent they use identical language.
Wyatt v. Wehmuelled 67 Ariz. 281, 285, 806 Bd 870, 874 (1991). Thus,
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Plaintiff's interpretation would makéhe recording of a document with
inconsequential flaws not only unl&wand expensive, but criminal.

Id. at 7. The Court went on to state:

The most relevant case $tton v. Deutsche Bank National Trust (283
Ariz. 215, 311 P.3d 237 (Ct. App. 2013)here, like here, the plaintiff
brought an action under § 33-420 basedemorded documents relating to
the trustee’s sale of her honid. at 216 § 2, 311 P.3d at 238. She alleged,
among other things, that assignments ofote and deed of trust contained
misstatements and other defedts.at 217 11 6-8, 311 P.3d at 239. The
court agreed that the assignmentssrepresented certain dates and the
assignor’s identity and that these misesgntations “could be material’ to
certain future assignee$d. at 221 32, 311 P.3dt 243. But these
misrepresentations were immaterialthee plaintiff because, as explained
below, they “could have had no ett on [her] choice of actionsid.
Because the plaintiff “could not shottat the assignments contained a
material misstatement or false clairshe could not prevail on her 8§ 33-
420(A) claims.”ld. at 222 | 34, 311 P.3d at 244 (emphasis in original).

Plaintiff contendsSitton’s emphasis on materialitgpplies only to the
“material misstatement or falseagh” prong of § 33-420(A), not the
“for?ed,” “groundless,” or “othervgie invalid” prongs. But the opinion
itself is not expressly limited to anyastitory prong. In fact, part of the
opinion characterized the plaintiff aattacking the original lender’s
“authority to makevalid assignments.1d. at 220 § 27, 311 P.3d at 242
(emphasis added). And the opinion um#s broad statements that seem
applicable to the entire statut8ee, e.g., idat 216 1 2, 311 P.3d at 238
§“We affirm because . . . A.R.8 33-420(A) does not support relief in
avor of a person who could not \ea been harmed by a recorded
misrepresentation.”)Sitton thus suggests that teaiality is a required
element of any 8§ 33-420(Aglaim. Nothing in Sitton suggests that
materiality is not a requirement.

Id. at 8-9.

Here, Plaintiffs seek to circumvent thmateriality requirement in the same wal

the Plaintiff in Kester specifically by stating that éhdocument is invalid, and argui

that a claim of invalidity circumvents amgquirement of materiality. As discus
above, as least as to forgery, this Coud agreed largely becaue showing requirg
for forgery under Arizona law isven higher than materialitySeefootnote 2 above. 4
to invalidity, this Court is persuaded by Judffake’s opinion thainvalidity requires g

impact on Plaintiffs for Plaintiffs to have a claim under the statute.
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Here, Plaintiffs’ expert claims to haveund certain discrepaigs in the chain
title."* However, Plaintiffs make no argument tkiabse discrepancies impacted the

any way. Thus, even assumgithe discrepancies existaRitiffs have not shown ho

Df
m in

W,

consistent wittsittonandKester they would be actionable. @tefore, even if this Couirt

goes beyond the mandate anmmhsiders a claim of “invalidity” the Court finds t
Central Mortgage is entitled to summary judgment.

C. Conclusion on Central MortgageMotion for Summary Judgment

hat

Because the Court has concluded thant¢ Mortgage Company is entitled to

summary judgment for the reasons statdmbve, the Court need not reach Ce

Mortgage’s additional argumenis favor of summary judgménspecifically: that the

ntral

MERS system is not invalid; and that A.R§&33-420(d) is inapplicable to a claim under

A.R.S. § 33-420(A).
VIl. Result
Based on the foregoing,
IT IS ORDERED that MERSCORP Holdings, Iis and Mortgage Electror
Registration Systems, Inc.’s motion fornsmary judgment against the Bilyeas (O
1987 & 56) is granted.
IT IS FURTHER ORDERED that Central Mortgage Company’s motion

summary judgment (Doc. 2049 & 65) is granted.

1 Plaintiffs’ expert report it MD 09-2119, Doc. 2023-6 d@7-97. Unfortunately, tl
expert report is incomplete and not in am&sible or even reliablformat. Specificall
the report claims to rely on (and includeeashibits) various documents from the pu
record. However, Plaintiffscounsel did not file the congde report, and omitted

exhibits from the report. Therefore the Cocannot review the exhibits or confirm

findings/conclusions of the report. As fartas Court has discerned, the document
not elsewhere in the record.
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IT IS FINALLY ORDERED that the Clerk of the Court shall enter judgmeim
favor of these Defendants and against theddibyaccordingly. The Clerk of the Court
shall close CV 10-1550-PHX-JAT as a result o tBrder. The Clerk of the Court shall
file a copy of this Order iboth the MD case number, atiee member case number listed
above.

Dated this 29th day of July, 2016.

2 This Court has previously been guestidrfer not using RuI654ﬁb) language when
entering judgment in a case inighmulti-district litigation. Rollins v. Mortgage
Electronic Registration Systems, Iné37 F.3d 1250 (9 Cir. 2013). The Court has
diligently undertaken to attempt determine whether suchnlguage Is necessary at this
time. First, the Court has presumedttlall Defendants have moved for summary
judgment relying on Plaintiffs’ jurisdictiohastatement. (Doc. 2001-1). Second,| the
Court has reviewed the docket of the orad member case filed at CV 10-0045-PHX-
ROS (because neither party has given the Gmytupdates as to the status of that gase),
and determined that the case is closBased on these assumptions, the Court believes
this Order completely resolvéisis member case. However, if either party disagrees, that
party shall move for Rule 5d) language within 3 daysind list for the Court what
claims and parties remain in this case (eittedore this Court or before another Court).
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