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WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
David L. Wilson, No. CV-10-1643-PHX-SMM
Plaintiff,
VS. MEMORANDUM OF DECISION

AND ORDER

Michael J. Astrue, Commissioner of
Social Security,

Defendant.

David L. Wilson seeks judial review pursuant to 42 B.C. 8§ 405(g) regarding th
Commissioner’s denial of disability benefitéDoc. 17) Wilson asks thi€ourt to vacate
the Commissioner’s denial. (Doc. 13.) T®emmissioner filed his Answering Brief (Do
14), and Wilson filed his Reply @. 20). For all of the reasotigt follow, the Court will
affirm the Commissioner’s denial of disability benefits.

BACKGROUND

David Wilson was 45 years old when hedillor disability benefits. Wilson is
college graduate, kang earned a degree in Accounting. (Tr. 30, 144.) Wils(
employment history shows prexis work in various accoting and bookkeeping jobs. (T

125-32.)

“Doc.” refers to the documents in this Court’s fitdr.” refers to the administrativg
transcript. A certified copy of the administraitranscript was provided to this Court by 1
Commissioner of the Social Security thistration on Decendy 3, 2010. (SePoc. 12.)
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Wilson filed an application for SocialeSurity disability insurance benefits ¢
February 6, 2007. (Tr. 54\Vilson alleged disability on theasis of his asthma, migrair
headaches, osteoarthritis of the left kneg@ingement syndrome e left shoulder, ang
depression. (Tr. 18.) In his application, Witsalleged that he becamisabled as of May
17, 2005. (Tr. 133 (otherwise referred to aséadility onset date”).) His application wq

denied initially on September 5, 2007, anqmbn reconsideration alanuary 17, 2008. (Tr.

54, 56-59, 55, 63-65.) Wilson sought further review before an administrative law
(“ALJ"). A hearing before the ALJ was lieon May 4, 2009. (Tr. 24-53.) At th
administrative hearing, the ALJ grantedI$@in’s motion to amend his alleged disabil
onset date from May 17, 2005, May 1, 2004. (Tr. 16.) Ahe hearing, Wilson testifie

as well as did an impartial vocational expert, Nathan Dear). Qid.June 25, 2009, the AL

determined at step four that Wilson was disaibled for the purpose of receiving disabil|

insurance benefits because he was ableetorn to his previoudine of work as &

bookkeeper. (Tr. 22.) This decision became@ommissioner’s final decision when t
Social Security Appeals Couhdenied review. (Tr. 1-5.)
STANDARD OF REVIEW

When reviewing a Social Securitp@eal, the Commissioner’s decision must

affirmed if it is supported byubstantial evidence and he &pg the correct legal standard

SeeBatson v. Commissioner of Soc. Sec. Adm8%9 F.3d 1190, 1193 (9th Cir. 2004);

Benton v. Barnhart331 F.3d 1030, 1035 (9th Cir. 2003). When reviewing

Commissioner’s factual deternaitions, acting through the ALJ, this Court will affirm

there is substantial evidence supporting those determinationSefaga v. Haltel332 F.3d
1177, 1180 (9th Cir. 2003); Saelee v. Cha@drF.3d 520, 521 (9th €i1996). Substantig

evidence is more than a mere scintibat less than a preponderance. Beward ex rel.

Wolff v. Barnhart 341 F.3d 1006, 1011 (9th C2003); Mayes v. Massana#i76 F.3d 453

459 (9th Cir. 2001). Substaritevidence is relevant evidence which a reasonable pe
might accept as adequatestgpport a conclusion basedthe entire record. Howard841
F.3d at 1011; Morgan v. @um’r of Soc. Sec. Adminl169 F.3d 595, 599 (9th Cir. 1999
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If the evidence can reasonably support eitlferming or revergg the Commissioner’'s

conclusion, the Court may not substitutgjuidgment for that of the Commissioner. S

Batson 359 F.3d at 1193; McCartey v. Massan298 F.3d 1072, 1075 (9th Cir. 2002). T

ALJis responsible for determining credibilitgsolving conflicts irmedical testimony, ang
for resolving ambiguities. Sd&enton 331 F.3d at 104Edlund v. MassanarP53 F.3d
1152, 1156 (9th Cir. 2001). The ALJ's detenations of law are reviewede novo,

although deference is owed to a reasonable construction of the applicable statut
Edlund 253 F.3d at 1156; McNatt v. Apfe?01 F.3d 1084, 1087 (9th Cir. 2000).
COMMISSIONER’S DISABILITY EVALUATION PROCESS

To qualify for Social Secity disability benefits, Wilson must demonstrate that

ee

he

e

11%
»

he

suffers from a “medically determinable physicalmental impairment” that prevents kjm

from performing his prior workctivities and any other substel gainful employment th

exists in the national economand that the impairment “can b&pected to result in dea
or which has lasted or can be expected to last for a continuous period of not less
months.”_ Sed2 U.S.C. §423(d)(1)(A). Further, Wilserdisabled status must have exis
on or before the expiration of his disabilitysurance, often referred to as the date
insured. _Se8urch v. Barnhart400 F.3d 676, 679 (9th Cir. 2005); Tidwill v. Apfal61
F.3d 599, 601 (9th Cir. 1998); FlatenSec'y of Health & Human Servst4 F.3d 1453
1459 (9th Cir. 1995).

Social Security regulations prescribdi\ae-step evaluation process for an ALJ

determine if a claimant is disabled withiretmeaning of the Soci&ecurity Act. _See

Batson 359 F.3d at 1190, 11929 C.F.R. § 404.1520. At stepe, the ALJ determines
the claimant is presently engaged sobstantial gafinl activity. See20 C.F.R. 8§
404.1520(b). If the claimant is erggd in substantial gainful actiy, then he is not disablec
If not, the ALJ moves to step two to detene if the claimant has impairments
combinations of impairments that significantly limit the claimant’s physical or mental g
to do basic work activities and are thus “sevevéhin the meaning of the regulation. S

id. 8§ 404.1520(c). At the thirdegn, the ALJ evaluates if tldaimant’s impairment meet
-3-
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or medically equals the criteria of a listetpairment found in Appadix 1 of Subpart P 0
Regulation No. 404. If yesnd the impairment meets thequirements for duration und
20 C.F.R. 8 404.1509, the claimastdisabled. If the claimarfiails to meet or equal th
criteria or fails the duration requirement, thkeJ’'s analysis moves to step four. SH@
C.F.R. 8 404.1520(e). Under step four, thkeJ determines the claimant’s residu
functional capacity (“RFC”), which is theontinued ability of the claimant to perfor
physical or mental work activities despite imgpairment or combination of impairment

Seeid. The ALJ also determines if the claimarRFC allows him to perform past relevg

work. Seeid. 8§ 404.1520(f). If yes, the claimant met disabled. If not, the analysis

proceeds to a fifth step where the burden stoftee Commissioner iemonstrate that the

claimant is not disabled bygsenting evidence the claimantias sufficienRFC to adjust
to perform other jobs that exist in significamimbers either in the region where the claim
lives or in several reghs of the country._ Se#2 U.S.C. § 423(d)(2)(A); 20 C.F.R.
404.1520(g).

In this case, Wilson’s last insuredtedawas March 31, 2007. (Tr. 134.)
determining whether or ndWilson was disabled as of March 31, 2007, the ALJ mQ
through steps one, two, andréh, and determined at step four that Wilson had
established that he was disabled. Thel Adund that Wilson retained sufficient RFC
perform his past relevant work as a bookkeeper. (Tr. 18-22.)

DISCUSSION

Wilson claims that the ALJ erred by (&)ling to properly consler or weigh the nont

source medical opinion provideby his Psychiatric Nurse Practitioner Kim Leig(g)

failing to set forth a detailed function-by-function RE€sessment of his work capaci
erroneously utilizing categorical terms like “satlry” as part of his RFC assessment
failing to adequately consider and dissuhis mental and physicimpairments and
limitations as part of his RFC assessmentfdlting to properly wegh Wilson’s subjective
symptom testimony; (4) failing to properly igh a third-party report; and (5) failing t
resolve factual conflicts in thestimony of the vocational expert.
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1. Non-Source Medical Opinion

Wilson alleges that the ALJ failed togmperly consider andreigh the non-sourc
medical opinion provided by higsychiatric Nurse Practition&rm Leight. (Doc. 13 at 21
24.) Wilson contends that his nurse pramtiéir provided mental impairment assessm;
that were not considered or weighed by thel &b determining the severity of his men
limitations as part of his step four RFC assessment) (Id.

Subsequent to Wilson’s date last iredy Ms. Leight asessed Wilson's ment
impairments as they relate to his abilityptrform work related activities. (Tr. 570-71, 76
70.) Ms. Leight completed two similar fosmegarding Wilson’s meal abilities. Among
other things, she opined thélilson had “moderately sere® limitations in relating to
others; understanding, carrying out, and remembering instructions; responding appro
to supervision; responaly appropriately to customary wagokessures; performing comple
tasks; and performing varied tasks. Msigh¢ also opined that Wilson had “moderal
limitations in performing daily activitiesyesponding appropriately to co-worke
performing simple tasksnd performing repetitive tasks. (Tr. 570-71, 769-70.) Wil
contends that the ALJ errad failing to consider his limtations as part of his RF(
assessment, citing 20 C.F.R 8§ 4®4.3(d) and Social SecuriBuling (“SSR”) 06-3p. (Doc
13 at 23.)

Physician’s assistants, nurse practitionehsopractors, and similar providers 3
medical professionals, but they are not com®d “acceptable medical sources,” under

Social Security regulations. S8 C.F.R. § 404.1513(d)(1), 4963(d)(1). Rather, thes

medical professionals are cormidd “other sources.” IdThe distincibon between “othef

sources” and “acceptable medical sourcesinportant because only evidence from
acceptable medical source can, (1) estalihghexistence of a medically determina
impairment; (2) provide medical opinions; andl & considered a ‘#ating source.”_Se
20 C.F.R. 88404.1502, 416.902huUB, Ms. Leight’s opinionas a nurse practitioner cann
be used to establish a medically determimampairment for Wilen. Similarly, the

opinions of Wilson'’s licensed social worker, Ms. Helene Rollins, cannot be used to es
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a medically determinable impairment. SR 06-03p, 2006 WL 2329934,*2. Medical

evaluations created and sigrisdmedical professionals whaeamot considered “acceptable

medical sources” under Social Security regulations are evaluated for issues ¢
“impairment severity and funcmal effects, along with the other relevant evidence in
file.” SeeSSR 06-03p, 2006 WL 2329939, at *3.

The ALJ observed that in M&2004, Ms. Leight’s treatment notes indicate that
believed Wilson had a mood disier and rated Wilson’s GARt 65, indicating only milg
symptoms. (Tr. 19; see Tr. 281r) review of Ms. Leight'sontinuing treatment notes, tt

ALJ reasonably found th&Yilson’'s mood was fairly good. (Tr. 20; see, £13. 290-93.)

Although Ms. Leight did obsee that Wilson’s mood wd$ow” on one occasion betweg
May 2005 and his March 31, 2007 date lastried{Tr. 289), she more often observed t
his condition was stable, that his mood W@&,” and that his mdication was “working

well.” (Tr. 287, 290-93; see alj0. 288.) Similarly, Wilson’s social worker, Ms. Rollin

repeatedly observed that Wilson’s mentakstatas within normal limts, that his symptom
were improving, and th&e was using skills learnedgroup therapy durinlgis interactionsg
with others. (See, e,dlr. 243-44, 246-51, 254-56, 260, 265-66, 269.)

Simply put, neither the record nor Miseight's sparse notes support her Ia
assessment regarding extreme limitations imtalefunctionng for Wilson. (Tr. 19-21.)
Nor did Ms. Leight set forth factual basis for her opiniam either assessment form th
she completed for Wilson. (Tr. 570-71, 769-70.) 3e€.F.R. 8 404.1527(d)(3) (statir

uch

the
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e
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19

that the more a medical source presentyvagleevidence to support an opinion, the mpre

weight may be given to thaipinion). On this basighere was substantial eviden

supporting the ALJ’s decision to discount Msight’s opinion thaWilson had moderately

’Global Assessment of Functioning (‘GAFtanks psychological, social, ar
occupational functioning ontaypothetical continuum of nmé¢al illness ranging from zer
to 100. A GAF rating of 61 to 70 indicates somié&d symptoms or somdifficulty in social,
occupational, or school futioning, but generally furioning pretty well. _SeeAm.
Psychiatric Ass’'n, Diagnostic & Ststical Manual of Mental Disorde3? (Text Rev. 4th
ed. 2000).
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extreme limitations in ment&linctioning and not tanclude such limitations in Wilson’
step four RFC assessment. $d404.1527(d)(4) (evaluatiregy medical opinion based @

whether it is consistent withe record as a whole); ¢flagallanes v. Bower881 F.2d 747

755 (9th Cir. 1989) (recognizing that, “[a]s a reviewing court, we are not deprived
faculties for drawing specific and legitineainferences from the ALJ’s decision,” a
finding an ALJ reasonably discounteddactor’'s opinion where the ALJ summariz
conflicting facts, stated histegrpretation, and made findings).

Moreover, under SSR 06-03p, the ALJ wat under a mandate to discuss N
Leight’s opinion that Wson had moderately extreme limitatiansnental functioning. _Se
2006 WL 2329939, at *5 (“there igd#stinction between what aujudicator must considg

and what the adjudicator must explairthie disability determination”); see alslmward

341 F.3d at 1012 (recognizing thatinterpreting the evidenand developing the recor
the ALJ does not need to dissuevery piece of evidencéjowever, the ALJ did have an
undertook hs responsibility to resolve conflicie the medical testimony, determip
credibility, and resolve ambiguitiesthe record evidence. S@éadrews v. Shalalé3 F.3d
1035, 1039 (9th Cir. 1995). Wherethvidence before the ALJssibject to more than on
rational interpretation, the Court fées to the ALJ’s decision._ Icat 1039-40. Here

U

n

Df oul

d

e

e

substantial evidence supports the ALJ’s resotuof the record evidence, and the Court

defers to his rational interpretation of the evidence.

2. RFC Assessment

Next, Wilson alleges that the ALJrred by failing to set forth a detaile
function-by-function RFC assessment of higkvoapacity. (Doc. 13 at 15-16.) Wilsc

contends that instead of addressing spewifick-related functions, the ALJ impermissib

classified his RFC utilizing categorical terhke sedentary which is disallowed under Sog¢

Security rules and regulatis, citing SSR 96-8p._()d.Wilson alleges that the ALJ faile

d
N
ly
ial
d

to adequately consider and discuss his mental and physical impairments and limitations

part of his RFC assessmeS$pecifically, Wilson contends that the ALJ failed to state |

many hours he could sit, stand, walk, andififian eight (8) hour day or to discuss
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problems with mood control in respondittgsupervisors and co-workers. (&.17.)

A claimant’s RFC is “what an individuahn still do despite his or her limitations.

SSR 96-8p, 1996 WL 374184 (July 2, 1996); 2B.R. § 404.1545. The assessmern

based upon all relevant medical and other evidémthe record and includes considera
of the limitations caused by alf the claimant’s impairments, including impairments wh
are not “severe” as defined in the regulationsatd§ 404.1545(a & e). The assessm|
considers physical abilities such as sittingnsing, walking, lifthg, carrying, pushing
pulling, reaching, handlingtooping, and crouching; menéddilities such as understandin
remembering, and carrying out instructipmesponding appropridie to supervision,
co-workers, and work pressures; other abilisiesh as hearing and seeing; and the ab
to tolerate various work environments. B1404.1545(b-d). At thALJ hearing level, it ig
the ALJ’s responsibility to assess RFC.8d104.1546(c).

SSR 96-8p sets forth the Social SecuAiyministration’s policies and policy

tis
ion
ich
ent

g,

lity

interpretations regarding the assessment &.RESR 96—8p states that assessment of RFC

involves a function-by-functioromsideration of each work-re¢al ability before expressing

the RFC in terms of the exeastial categories of “sedentaryjight,” and so forth. The

failure to perform a function-by-functiorsgessment may result in an improper finding at

step four regarding a claimantbility to perform his pastlevant work as he actual
performed it. _Id. In evaluating whether a claimasdtisfies the disability criteria, th

Commissioner evaluates the claimant’s “abilitywtork on a sustained basis.” Lester|

Yy
e

V.

Chater 81 F.3d 821, 833 (9th Cir. 1996). Moregveecause certain occupations do pot

require the capacity to meet tile strength demands of the fidhge of work in a particulj
exertional category, a failure to do a funatiby-function assessment may resultin impr
findings at step four regardirggclaimant’s ability to perform kipast relevant work as it

generally performed in the national economy. Id.

=

per

S

The ALJ found at step four that Wilson didt carry his burden of demonstrating that

he suffers from a “medically determinable plogdior mental impairment” that prevents h

from performing his prior worlactivities as a bookkeeper. @ALJ found that during th
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relevant period, “no treatingr examining physician imposdichitations on the claimant’s

residual functional capacity which preventeahlitom performing his past relevant worK.

(Tr. 21.) During the administrative proceedin§sate agency medical consultants Mar
Goodrich, M.D., Robert Estes, M.D., Al&voldberg, Psy.D., andandall Garland, Ph.D
all reviewed the reagd and opined that, through his Mh 31, 2007 date last insure
Wilson had not established disability undeeagy regulations(Tr. 54-55, 306-19, 321
527, 528-41.) Based on his review of the rdas a whole, thaLJ reasonably found the
Wilson retained the RFC to germ a full range of sedentary work. (Tr. 21.) The AL

tha

d,

~—+

)

'S

RFC determination took into account whettAélson had established exertional limitations

supported by the record evidence. Begliss v. Barnhar427 F.3d 1211, 1217 (9th Ci

2005) (“Preparing a function-by#hction analysis for medicabnditions or impairments the
the ALJ found neither credible nor supported by the record is unnecessary.”).

Furthermore, the ALJ found that “the e¢taant had the residual functional capag

to perform the full range of dentary work as defined #0 C.F.R. § 404.1567(a).” (Tr. 21)).

This statement is not the uska exertional term like “sehtary” proscribed by SSR 96-8
Rather, the ALJ found that Wilson was ablegarform the full range of sedentary work
defined in 20 C.F.R. § 404.1567(a).” (Tr. 21Under that definition, the full range ¢
sedentary work “involves liftig no more than 10 pounds dtrae and occasionally lifting
or carrying articles like docket files, ledgeanid small tools.”20 C.F.R. 404.1567(a). T
support his RFC assessment that Wilson hadathility to performthe full range of 20
C.F.R. 404.1567(a) work, the ALJ discussetkagth Wilson’s allegations of disability
symptoms, medical findings, and witness créithb (Tr. 18-23.) Based on the record, t
ALJ found that as of March 31, 2007, Wilsonsaable to perform the physical exertion
requirements required by his former employment.

Regarding his mental RFC, Wilson assé#r&t the ALJ failed to account for ment
limitations caused by his borderline personatditsorder. (Doc. 13 at 18-21.) Howev¢
substantial evidence supporte thLJ finding that Wilson onlgstablished depression as

mental impairment. (Tr. 18.) As previdysoted, only evidence from an accepta

-9-
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medical source can establish the existeneaaédically determinable impairment. SSR
03p, 2006 WL 2329939 at *2. Wilson'’s file dasst support the finding that an accepta
medical source diagnosed Wilson with bolider personality disorer. (Tr.228.) Ms.

D6-
ble

Leight's opinions as a nurggractitioner cannot be used to establish the existenge of

borderline personality disorder as a medicdéi{erminable impairment. Further, the Court

has already discussed thatith was substantial evidersigoporting the ALJ’s decision tp

discount Ms. Leight’s opiniothat Wilson had moderatextreme limitations in mentg

functioning and not to include such limitatiansVilson’s step four RFC assessment. $ee

supra
Next, Wilson contends that the ALJ erregast of his RFC assessment in not list

his headaches as a functional restrictiorsigg out of this mdically determinablg

impairment. (Doc. 13 at 19.) Wilson allegthat he suffers fro frequent and severe

ng

migraine headaches._(JdWilson further alleges that Imeeds to lie down when he gets a

migraine headache. ()d.

With regard to Wilson’s allegations dfequent severe mraine headaches

substantial evidence supporte tALJ finding that claimant dinot establish a functional

limitation. The record indicates that theddaches worsened significantly after Wilso

March 31, 2007 date last insured. (See300;_see alsalr. 226-27, 239, 300-01, 428.)

Claimant has the burden of proving that he bezdisabled prior to the expiration of hi
disability insured status. S@6 C.F.R. § 404.13Macri v. Chater93 F.3d 540, 543 (9t

ns

|72

)

Cir. 1996). Prior to his date last insur®d)son acknowledged that, “he would experience

[headaches] on average of once or twice eacmth.” (Tr. 300.) Wilson furthe

b

acknowledged that between the alleged oofkis disability and his March 31, 2007 date

last insured, he sought treagnt for headaches only two ocaass, in February and Octob

19

r

2006. (Doc. 13 at 3-6; see albn 228-29, 486-87.) The record supports the finding that,

prior to his March 31, 2007 dal&st insured, Wilson’s headhes responded to medication.

(See, e.q.Tr. 486-87.) Consequently, on this fa¢tusis, substantial evidence supports

ALJ finding that Wilson’s headaches did medrrant a functional restriction.

-10 -

the




© 00 N O o B~ W N P

N NN NN NN NDNR R R PR B B B R R
0o N o o M W DN P O O 0o N o oA wWwWDN O

The ALJ's RFC findings for Wilson wersupported by substantial evidence. T

ALJadequately considered Wilson’s mental phgsical impairmentsl limitations as par
of his RFC assessment
3. Wilson’s Subjective Symptom Testimony

Wilson alleged that he could not wadkiring the period fnrm May 1, 2004 through

his date last insured, Mdr@&1, 2007 because of limitatioaad symptoms caused by hi

impairments. Wilson testified that hispairments prevented him from prolonged sitti
standing, and walkingnd limited his ability to lift and cey things. (Tr. 36-49.) He als
testified to severe pain fromigraine headaches, the frequeatthese headaches being 3
times a week for the past 9-10 years, that tiasxe gotten worse over tayand that he neec
to take medication, rest and lie downemha migraine headache occurs. )(Ide testified
to his borderline personality disorder, how he is usually polite but can get angr
moment’s notice. _(1gl. Wilson contends that the ALdred by failing to set forth specifig
clear and convincing reasons to reject his testimony about the severity of his sul
symptoms and how they preclude him fronmigeable to work. (Doc. 13 at 24-26.)
The ALJ resolved that Wilson’'s RFQlaved him to perfom the full range of
sedentary work required by his prews work as a bookkeeper. (Tr. 21-22.)

In evaluating the credibility of a claimastestimony regarding subjective pain

other symptoms, the ALJ is required to engagetwo-step analysi§l) determine whether

the claimant presented objective medical evigenf an impairmerthat could reasonabl
be expected to produce some degree of theqgrasther symptoms alleged; and, if so W,
no evidence of malingering, (2¢ject the claimant’s testimony about the severity of
symptoms only by giving specific, clear, aodnvincing reasons for the rejection. S
Vasquez v. Astrye572 F.3d 586, 591 (9th Cir. 2009).0 support a lack of credibility

finding, the ALJ is required to point to specifacts in the recorthat demonstrate thd

Wilson’s symptoms are less sewd¢han he claims. Iat 592. “Factors that an ALJ ma

consider in weighing a claimant's crbitlity include reputation for truthfulness

inconsistencies in testimony or betwetsstimony and conduct, daily activities, a
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unexplained, or inadequatelyxm@ained, failure to seekdatment or follow a prescribg
course of treatment.” Orn v. Astrud95 F.3d 625, 636 (9th C007) (internal quotatior

marks and citations omitted)Also, an ALJ may considexhether there was a specific

consensus of medical opinion that the claimamttrary to his allegepain and limitations
retained the capacity perform his past relevant work. 3eegenfelter v. Astrug504 F.3d
1028, 1036 (9th Cir. 2007). However, if the ALJ failed to provide clear and convi

reasons for finding the claimts alleged pain and symptoms not credible, the AL
required to include these limitatis in his assessment of thaigiant's RFC._Lingenfelter
504 F.3d at 1035.

In evaluating the credibility of Wilsor’ subjective symptoms the ALJ found
consensus of medical opinion in that notiregor examining physician imposed limitatio
on Wilson’s RFC that prevented him fromrfmeming his past relevant work as

bookkeeper. (Tr.21);s@® C.F.R. §404.1529(c)(1-3); seleoGreen v. Hecklei803 F.2d

528, 531 (9th Cir. 1986) (finding it significantathno treating oconsulting physicians

concluded that the claimant was unableviwk). The ALJ also found that the objecti
medical evidence did not demonstrate thalstv was unable to p®rm his past work
during the period fronMay 1, 2004 through Malhc31, 2007, the date last insured. XIc

Further, the ALJ reasonably discountedséh’s subjective statements, finding th
Wilson's allegations of disalslg limitations were inconsistewith his daily activities. (Tr.
19-20.) Despite his allegedly disabling impairments, Wilson performed his own pe
grooming, got his soneady for school, took his sots and from school, cared for tf
family pets, prepared meals, did launangpped, vacuumed, perfoed household repair
helped his sons with homework, spent sigaifit time use on the computer (playing gan
researching genealogy, and sending emails) eplépard games, played cards, colleq
stamps, handled the family’s finances, perfed household repairs, performed yard w
(including mowing the lawn and trimming tedrove a car with a manual transmissi
attended church, went togthbrary, shopped for groces@and household goods, and play
baseball and basketball with his nine-year-old son. (Tr. 43519, 146-50, 210, 24
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266, 373.) Wilson also volunteered at thary, sold books on eBay, and perform
accounts receivable work from his homer. @43, 260.) Wilson'’s daily activities suppc
the ALJ's finding that his limitations weret as disabling as he claimed. 26eC.F.R. §
404.1529(c)(3)(i) (stating that aklLLJ must consider a claim#s activities in evaluating
symptom testimony); Bray Yomm'r of Soc. Sec. Admin554 F.3d 1219, 1228 (9th Ci

2009) (finding a claimant’active lifestyle and recent work activity clear and conving
reasons for discounting her subjective statds)ers discussedave, the ALJ reasonabl
determined that Wilson’s subjective sympttastimony did not credibly establish wor,
related limitations contrary to the RFadopted by the ALJ at step four.

4. Third-Party Report

Wilson argues that the ALJ failed to proyeweigh the third party adult functio

report that his wife provided support of his contention that ieenot able to work. (Dog,

13 at 26.)

The disregard of the testimony of friendsldamily members isontrary to 20 C.F.R|

8 404.1513(e)(2) (1991 )Dodrill v. Shalala12 F.3d 915, 918 (9th Cir. 1993); Sprague
Bowen 812 F.2d 1226, 1232 (9th Cir. 1987). According to 8§ 404.1513(e)(2)

Commissioner is required to consider etystions by nonmedical sources about

impairments affect a claimant’s ability work. More specifically, the Commissionel

Rulings require the ALJ to consider lay witness testimony in certain types of cases.

88-13 states that where a claimant alleges paother symptoms that are “not support

by medical evidence in the file, the adjudicator shall obtain detdésdriptions of daily
activities by directing specific inques about the pain and its effeto . . . third-parties wh
would be likely to have such knowledge.”F$88-13. The ruling therequires the ALJ tqg
give “full consideration”to such evidence.__Id.Having been directed to consider t
testimony of lay witnesses in determining airlant’s disability, the ALJ can reject tf
testimony of lay witnesses onl\h€ gives reasons germane&zh withess whose testimo
he rejects._SeBodrill, 12 F.3d at 919. The fact thatay witness is family member

cannot be a ground for rejectihg or her testimony. To ¢hcontrary, testimony from la
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witnesses who see the claimant exday is of particular value, s&k (“[a]n eyewitness car
often tell whether someone is suffering or menealingering . . . this iparticularly true of
witnesses who view the claimant on a daily asi .”); such lay witnesses will often |
family members.

On June 10, 2007, MrVilson submitted her report(Tr. 146-53.) Mrs. Wilsor

claims that her husband’s impairments cause, fatigue, and a neddr him to take one

to two naps when a migraimeadache occurs. (Tr. 146.) esliso notes that her husband

is not able to go to his son’s schookats due to phonophobiadphotophobia. (Tr. 147
She states that her husband’s conditions caugecrease in pace and that it takes hi
whole day do minimal housework. (Tr. 148.)

The ALJ discussed Mrs. Wilson's repods follows: “The claimant’'s spous
submitted a Third Party Adult Function Repwrhich is not supported by the medic
evidence (Exhibit 10E). Accordingly, the umsigned assigns little evidentiary weight

)

m a

e
al

to

the Third Party Statement.” (T21.) In this case, the Couras already discussed that the

medical evidence supports the fact that Wilsenigraine headaches did not exacerbate
after his date last insed, March 31, 2007. Sespra see als®Bayliss 427 F.3d at 121§

(finding that the ALJ reasonabtijscounted a lay witness statent which was inconsiste
with the medical evidence). Consequentybstantial evidere supports the ALJ'S
credibility determination regaing Mrs. Wilson’s statement.

5. Testimony of the Vocational Expert

Wilson argues that the decision of the Adahtains legal error based on the AL
failure to resolve a conflict in the testimony of the vocational expert. (Doc. 13 at 27

At step four, the ALJ askebe vocational expert foritestimony regarding the wol
of a bookkeeper, specificallystiussing limited public contact and being able to wor
your own pace. (Tr. 49-51.) The vocationgpert testified that the normal work of
bookkeeper could accommodate limited pulstimtact but it required pace because
employee is not able to set their own schedule) {Ttie vocational expert further testifie

that a self-employed bookkeepaould be able to set thewn pace and have limited soc
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contact, but that Wilson’s prior workdlnot include such employment. _{ldn the ruling,
the ALJ finally determined th&Vilson’s RFC allowed him to prm his past relevant wor
as a bookkeeper. (Tr. 22.)

The Court concludes that substantiaidemce supports thALJ’'s resolution of
Wilson’s RFC and there is no legal error. Rig) resolved Wilson'slisability application
at step four. According t8SR 00-4p, the Commissioner may use a vocational expert
four to resolve complexocational issues, S&900 WL 1898704 at *2 (Dec. 4, 200(

However, the inquiry as to whether a claimauaty perform his past relevant work does

require that the ALJ utilizeocational tesmony. SeeCrane v. Shalala’6 F.3d 251, 255

(9th Cir. 1996). It is the responsibility ofetlALJ to determine a claimant’s RFC. S¥e
C.F.R. 8 404.1546. The ALJ found Wilson’s RFC as follows:
Through the date he was last insutbd,claimant was capable of performing
his past relevant work as a bookkeepgdrich the Dictionary of Occupational
titles classifies as sedentary skilledrv¢SVP6). This work did not require
the performance of work-related activitigrecluded by the claimant’s residual
functional capacity (20 CFR 404.1565).
(Tr. 22.)
Itis the ALJ who is responsible for det@ning credibility andesolving ambiguities
in the record._Seéndrews 53 F.3d at 1039. Based on the record evidence, the

determined that Wilson’s RFC allowed him todide to return to his past relevant wo

“When the evidence before the ALJ is subjectnore than one ratnal interpretation, we

must defer to the ALJ’s conclusion.” Bats@®9 F.3d at 1198. This is so because “if

evidence can support either outa® the court may not substiuts judgment for that o

the ALJ.” Matney v. Sullivan981 F.2d 1016, 1019 (9th Cir992) (citations omitted).
CONCLUSION

After a thorough review of the record, theutt finds that the ALJ applied the corre

=1

t stej

).

not

ALJ
rk.
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ct

legal standards in his evatian. The ALJ's decision demonstrates that he carefully

considered Wilson’s claimna the supporting evidence. The ALJ identified substa
evidence supporting each of his findings.

Accordingly,

-15 -

ntial




© 00 N O o B~ W N P

N NN NN NN NDNR R R PR B B B R R
0o N o o M W DN P O O 0o N o oA wWwWDN O

IT IS HEREBY ORDERED that the Commissioner’s decision denying Wilso
application for disability benefits KFFIRMED .

IT IS FURTHER ORDERED that the Clerk enter judgent in favor of Defendan
and terminate this action.

DATED this 9th day of July, 2012.

T homit

X Stephen M. McNamee
Senior United States District Judge
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